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THE TENTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By Maney O. Hupson 
Bemis Professor of International Law, Harvard Law School 


The tenth year of the Permanent Court of International Justice has been 
the busiest year in its history. At its 20th session, January 15—February 21, 
1931, the new bench was organized, officers were elected, the Chambers were 
constituted, various amendments to the Rules of Court were adopted, and 
new staff regulations for the Registry were approved. At its 21st session, 
April 10—May 15, 1931, the Court handed down an advisory opinion (No. 19) 
concerning access to German minority schools in Polish Upper Silesia. At 
its 22nd session, July 16—October 15, 1931, the Court handed down an ad- 
visory opinion (No. 20) concerning the German-Austrian Customs Régime, 
and an advisory opinion (No. 21) concerning railway traffic between Lith- 
uania and Poland. At its 23rd session, November 5-December 15, 1931, the 
Court handed down an advisory opinion (No. 22) concerning access to, and 
anchorage in, the Port of Danzig of Polish war-vessels. The number of cases 
before the Court at the end of the year is larger than at the end of any pre- 
vious year; they include the case of the Free Zones of Upper Savoy and the 
District of Gex, a request for an advisory opinion on the treatment of Polish 
nationals and other persons of Polish origin or speech in the territory of Dan- 
zig, the case of Eastern Greenland, a request for an advisory opinion in 
regard to the Caphandaris-Molloff agreement of December 9, 1927, and a 
case between Italy and Turkey concerning questions which arose out of the 
delimitation of territorial waters between the island of Castellorizo and the 
coast of Anatolia, 


ORGANIZATION OF THE COURT 


Following the second general election of judges in September, 1930, the 
new Court met, as provided by Article 14 of the rules, on January 15, 1931. 
On January 16, Judge Adatci (Japan) was elected President for a term of 
three years, and on the following day Judge Guerrero (Salvador) was elected 
Vice-President for the same term. On January 17, also, the Chambers of 
the Court were newly constituted. At an inaugural session on January 20, 
the newly elected judges present made the solemn declaration required by 
Article 20 of the Statute. On January 23, M. L. J. H. Jorstad was appointed 


1 Continuing the series of annual articles begun in this JouRNAL, Vol. 17, No. 1, January, 
1923. 
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Deputy-Registrar, to succeed M. Julio L6épez Olivan, resigned. New regu- 
lations for the staff of the Registry? were adopted by the President on Feb- 
ruary 6, 1931, and approved by the Court on February 20, with effect as from 
January 1, 1931. On January 30, the Court adopted the following resolu- 
tion: ‘‘The Court considers it desirable that it should not be convened be- 
tween July Ist and October 1st except for urgent cases.’’* 


THE NEW RULES OF COURT 


When the protocol of September 14, 1929, for the revision of the Statute of 
the Court, failed to come into force in September, 1930, the Assembly of the 
League of Nations requested the Court to examine the suggestions made by 
a committee of jurists* and especially ‘‘the questions of the sessions of the 
Court and the attendance of the judges.’’> Duringits 20th session, the Court 
devoted all or part of some 28 meetings to a consideration of modifications to 
be introduced into its rules and practice. Amendments were introduced 
into 18 of the 75 rules and the amended rules were promulgated on February 
21, 1931.° 

The discussion of the rules in the course of the 20th session’ raised numer- 
ous questions, not all of which were covered by the amendments adopted. 
The most important innovation introduced into the rules related to the ses- 
sions of the Court (Article 27). The proposed revision of the Statute indi- 
cated the direction which the Court should take, but the Court was limited 
in some measure by the provisions of the existing Statute. February 1 is 
now the date for the opening of the ordinary session, this date having been 
decided upon partly with a view to the Court’s action in framing its annual 
budget estimates. The ordinary session is to continue until the session list 
is finished. This is an approach, only, to the idea of permanent sessions. 
Another important modification laid down the duty of judges ‘‘to be present 
at the ordinary session of the Court and at all sessions to which they are sum- 
moned by the President.’’ It remains to be seen whether this will produce 
the desired effect. The provision for long leave of judges whose homes are at 
a distance from The Hague is also in line with the proposed revision. The 
distinction between the “general list of cases’”’ and the “‘session list’’ is new, 
and constitutes a distinct improvement; the publication of a retrospective 
general list in the annual report® is to be warmly welcomed by students of the 
Court. The new provision for dealing with applications for interim protec- 
tion (Article 57) assures a more important position for this function of the 
Court in the future. Another question resolved related to the selection of 
the Registrar and Deputy-Registrar (Article 17). 

* For the text, see Seventh Annual Report, Series E, No. 7, p. 76. 3 Ibid., p. 285. 

‘ League of Nations Document, A. 45. 1930. V. 

5 League of Nations Official Journal, Special Supplement 83, p. 9. 

* For a more extended analysis of the changes, see Manley O. Hudson, “‘The Amended 


Rules of the Permanent Court of International Justice,” this JourRNAL, Vol. 25 (1931), p. 427. 
7 Reported in Series D, No. 2 (2nd addendum). 8 Series E, No. 7, p. 199. 


202 


| 


TENTH YEAR OF PERMANENT COURT OF INTERNATIONAL JUSTICE 3 


Many other proposals of modification were discussed. No action was 
taken on a proposal to number the paragraphs of the rules. A proposal to 
modify the rules in the sense of Articles 65 to 68 of the proposed revised 
Statute, relating to advisory opinions, was held over. 

The modifications of the rules were not intended to constitute a general 
revision. On May 12, 1931, the Court decided that a “methodical examina- 
tion” of the rules should be made, with that end in view, and that four com- 
mittees should be appointed, each of which would examine a particular part 
of the rules. The rapporteurs of these committees, with the President, will 
then constitute a central committee of codrdination, which will report to the 
Court.° 

THE PRACTICE OF THE COURT 


For the first time, a sharp distinction was drawn at the 20th session of the 
Court between its rules and its ‘‘practice.’’ While it would be difficult to 
say just what is the dividing line between the two, certain more or less de- 
fined standards of procedure have grown up in the practice of the Court 
which are not covered by the rules. In the past, the practice has developed 
out of decisions taken when questions arose, and in some cases the only pub- 
lished record of it is in the summaries in the annual reports. But the matter 
was more thoroughly studied at the 20th session. ‘‘The practice of the 
Court” figured in the agenda of the 41st, 48rd, 44th, 45th, 46th, 49th, and 
50th meetings of the 20th session. 

One of the most interesting questions of practice raised was with reference 
to the method of conference to be followed by the judges after the conclusion 
of the hearings. The prevailing practice, explained by the Registrar to be 
“‘a stage in a progressive development,” !° was that each of the judges pre- 
pared a written note which was circulated to other judges before a general 
deliberation was held. In the beginning, the Court having declined to 
adopt a system of rapporteurs, the judges engaged in common verbal delib- 
erations; but written notes were often prepared, read, and later circulated, 
and ‘‘judges who spoke ex tempore often asked the Registry for very full 
records of their observations and subsequently had them circulated.” 
Hence the practice grew up by which each judge wrote out his views before 
the general deliberation. The advantages of this practice have been stated 
by Chief Justice Hughes." It may also have disadvantages; Sir Cecil Hurst 

® Series E, No. 7, pp. 108, 290. 10 Series D, No. 2 (2nd addendum), p. 223. 

11 “Tmmediately at the close of the oral argument, the Court goes into conference for the 
purpose of determining whatever preliminary questions are involved, that is, in relation to 
the jurisdiction of the Court, or with respect to the interpretation of the special agreement 
submitting the case to the Court, where question has been raised as to what is really before 
the Court for decision. This conference is entirely preliminary, and as soon as the Court has 
decided, and this does not generally take very long, as to what questions are before it, a day 
is fixed for the submission of preliminary or tentative opinions. Thereupon each judge, be- 


fore any consultation among the members of the Court as to the merits, proceeds to write a 
preliminary opinion, or note, on the facts and thelaw. This is rather a thrilling experience. 
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and Judge Anzilotti thought that “‘the danger of the notes was that once 
ideas had become fixed by being committed to writing, it was often difficult 
to change them.’’ Moreover, Judge Altamira had pointed out that the 
meetings were so frequent that judges did not always have ample time for 
their own study of a case. After a protracted discussion, it was decided 
that after the close of the written proceedings, the judges should meet to 
exchange their views on the matters developed, and to note those questions 
which may need further development; that after the close of the hearings, 
ample time should be given the judges for a study of the oral arguments; 
that thereafter a common deliberation should be held, in which the various 
questions should be pointed out and discussed, and the President should 
make sure that each question raised had been discussed and that each judge 
had expressed his view upon it; that following this deliberation, each judge 
should state his views in a written note, without finally committing himself; 
and that the President should then prepare, on the basis of the notes of the 
judges, a plan of discussion, setting forth provisionally the order and position 
of the questions on which the Court ought to pronounce.” 

The practice of the Court with regard to putting questions to counsel dur- 
ing a hearing was another of the matters to be considered. At its 18th ses- 
sion, in 1930, in the hearing on advisory opinion No. 17, the Court first had 
occasion to put questions to the agents of interested governments in advisory 
proceedings. At this time, ‘it was agreed (1) that the questions should be 
put in the name of the Court; (2) that the questions should be communicated 
unofficially beforehand to the agents,”’ and “‘(3) that the questions should be 
embodied in an order.”* Judge Altamira and Sir Cecil Hurst suggested a 
change in this practice, and it was decided that in the course of hearings, and 
before or after the translation, questions might be put to counsel by any 
judge, after notice to the President; but that the President might ask the 
judge to postpone his questions, and it should be explained to counsel that he 
might postpone his response. In several recent cases, questions have been 
put to the counsel by the judges, with the result that the oral proceedings 
have been much enlivened. 


It is a practice that could be had only in a court with abundant time at its disposal. But I 
confess that I sometimes wish that every member of our courts were required after an argu- 
ment to write out an opinion as a basis for the consultation. No judge cares to appear at a 
disadvantage, although the opinion, or note, as it is called, is only tentative. He does not 
care to disclose a failure to study the case or to apprehend its points, or to appreciate the 
weight of the respective arguments. His mentality is somewhat at stake as well as the con- 
troversy. The result is that he is likely to pay close attention to the oral arguments, to 
examine with care every document, to consult each important authority; he may even 
analyze the oral arguments as he has them day by day; he keeps thinking about crucial 
points, awaiting with deep interest the development of the argument.”” Charles E. Hughes, 
“The World Court as a Going Concern,’”’ 16 American Bar Association Journal (1930), p. 
155. 

2 Series D, No. 2 (2nd addendum), pp. 300-301. 13 Series E, No. 7, p. 301. 

14 Series D, No. 2 (2nd addendum), p. 300. 
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The newly-formulated practice of the Court has not been embodied in a 
code, but on February 20, 1931, the Court gave approval to the following 
resolution which the President stated ‘need not be regarded as confi- 
dential: 


The Court decides to complete provisionally its existing practice by 
the following: 

(1) After the closure of the written procedure, and before the opening 
of the oral debates, the judges shall meet in council chamber to ex- 
change their views on the elements of the written procedure and to note 
the points concerning which, the case arising, it would be desirable to 
evoke complementary verbal explanations. 

(2) In the course of the hearings and before or after each translation, 
questions may be put to counsel by the judges individually after notice 
has been given to the President. 

The questions ought to refer exclusively to the actual content of the 
argument. 

The President may either give his assent or he may ask the judge 
interested to postpone his question. 

It shall be pointed out to counsel that he has the freedom of delaying 
his response if he should deem it necessary. 

(3) After the hearings, a period appropriate to the nature of the case 
shall be given to the judges for a study of the oral presentations of the 
parties. 

(4) At the expiration of this period, a deliberation shall take place, 
conducted by the President, with a view to a common examination of 
the matter as it has been presented to the Court, and for the purpose of 
selecting the questions to be resolved and of discussing them. The 
President shall make sure that all the questions raised either by himself 
or by the judges have been discussed, and that each judge has made 
known his view with regard to them. 

(5) Following this deliberation and within an appropriate period, each 
judge shall give in writing in the form of a note his personal point of view 
without stating his definitive opinion. 

(6) Having regard to the notes of the respective judges, the President 
shall elaborate and submit to the appreciation of the Court a plan of 
discussion, determining provisionally the order and position of questions 
on which the Court ought to pronounce. 

The adoption of this plan shall not affect the right of judges in every 
stage of the proceedings to ask the Court to pronounce itself on any 
question, and in any form that they may deem desirable, nor the free- 
dom of the Court itself to determine at a later time the modifications 
which it may deem desirable in the order of the discussion and the posi- 
tion of the questions. 

(7) In the subsequent and final deliberation, each question is discussed, 
put to vote by the President, and resolved. 

(8) On the basis of the votes cast by the majority of the judges at the 
time of the final deliberation, the preparation of a draft of the decision 


6 The text is published in Series D, No. 2 (2nd addendum), p. 300. Sir Cecil Hurst stated 
(ibid., p. 268) that it had been agreed that the text should be inserted in the annual report, 
but apparently (ibid., p. 267) such publication was to await a further decision by the Court, 
and the text was not included in Annual Report No. 7. The translation is by the writer. 
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is to be confided to a committee composed of the President and two 
judges, chosen by the Court by secret ballot and by absolute majority. 

(9) The editing of the draft decision shall be examined by the Court 
and decided upon. 

In an effort to expedite the hearings of the Court, Judge Altamira proposed 
that oral translations of addresses of counsel should be omitted, but no deci- 
sion to this effect was taken. Some discussion centered on the existing prac- 
tice “‘whereby a judge who had been temporarily absent from a case through 
illness might find himself debarred in consequence from returning toit.”” No 
action was taken on a proposal which would change this practice. On the 
subject of incompatibilities, the Court considered whether a judge might act 
as a member of a conciliation commission. In 1926, when a member of the 
Court was asked to serve on a conciliation commission, the President had 
expressed the view that its members should abstain from such service if the 
convention establishing the commission provided for recourse from it to the 
Court.6 On February 20, 1931, the Court decided that ‘‘henceforward 
there is nothing to prevent certain members from accepting, should they see* 
fit, membership of commissions of conciliation or enquiry, subject, when 
necessary, to the application of the provisions of the Statute.’’?” 


ACCESS TO GERMAN MINORITY SCHOOLS IN UPPER SILESIA 


On January 24, 1931, the Council of the League of Nations voted to re- 

quest the Court to give an advisory opinion on the following question: 

Can the children who were excluded from the German minority 

schools on the basis of the language tests provided for in the Council’s 
Resolution of March 12th, 1927, be now, by reason of this circumstance, 
refused access to these schools? 

The situation which led to this request resulted from differences between the 

German minority in Poland and the Polish Government, extending over a 

long period, and the history of these differences furnished the background on 

which the request had to be considered by the Court. 

The German-Polish Convention relating to Upper Silesia,!* signed at 
Geneva on May 15, 1922, obligated Poland (Article 69) to “provide in the 
public educational system in towns and districts in which a considerable 
proportion of Polish nationals of other than Polish speech are residents ade- 
quate facilities for ensuring that in the primary schools the instruction shall 
be given to the children of such Polish nationals through the medium of their 
own language.”’ Article 74 of this convention provided that ‘‘the question 
whether a person does or does not belong to a racial, linguistic or religious 
minority may not be verified or disputed by the authorities.”” Further pro- 
visions concerning instruction in the schools were contained in Articles 131 
and 132 of the convention. 

16 Series E, No. 3, p. 177. 17 Series E, No. 7, p. 277. 


18 The text of this convention is published in 16 Martens, Nouveau Recueil Général (3d ser.), 
p. 645. 
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In 1926, a large number of applications was made for the admission of 
children to the German schools in Poland, some of which were rejected by the 
Polish authorities either because of their irregularity or on the ground that 
the children did not belong to the German minority. The Deutscher Volks- 
bund thereupon petitioned the Polish Minorities Office, and the petition was 
referred under Article 149 of the Geneva Convention to M. Calonder, Presi- 
dent of the Mixed Commission set up under the convention. When M. 
Calonder’s opinion was not accepted by the Polish authorities,!® the Deutscher 
Volksbund appealed to the Council of the League of Nations. On March 12, 
1927, the Council adopted the resolution®® which is referred to in the question 
submitted to the Court, expressing the view that certain categories of chil- 
dren should be admitted to the German minority schools. The Council also 
decided to institute a system of inquiry to ascertain whether certain children 
in these categories could speak the ‘‘school”’ language of the minority schools 
and a Swiss educational expert was appointed to assist the president of the 
mixed commission to whom doubtful cases were to be referred. This ar- 
rangement was to be regarded ‘‘as an exceptional measure designed to meet 
a de facto situation not covered by the Convention,” and it was not to be 
“interpreted as in any way modifying the provisions of that Convention.”’ 
It was made clear by the Council’s rapporteur that the resolution was de- 
signed to afford a “practical solution’”’ without dealing with the legal ques- 
tions involved. The German representative on the Council was careful to 
point out, when the resolution was adopted, that the legal questions were not 
touched by the solution, and that it should not ‘‘introduce any new perma- 
nent factor in the Geneva Convention.” 

Difficulties later arose as to the application of the Council’s resolution to 
children of the school year 1927-28. On December 8, 1927, the Council 
passed a second resolution”! which noted a declaration by the German repre- 
sentative that a judgment would be sought from the Permanent Court of 
International Justice, and which seems to have extended the language tests 
to children of the school year 1927-28. The German Government took the 
matter of interpretation to the Court, and in its judgment No. 12 of April 26, 
1928, the Court decided :” 


That Articles 74, 106 and 131 of the German-Polish Convention of 
May 15th, 1922, concerning Upper Silesia, bestow upon every national 
the right freely to declare according to his conscience and on his personal 
responsibility that he does or does not belong to a racial, linguistic or 
religious minority and to declare what is the language of a pupil or child 
for whose education he is legally responsible; 

That these declarations must set out what their author regards as the 
true position in regard to the point in question and that the right freely 
to declare what is the language of a pupil or child, though comprising, 


‘9 See Publications of the Court, Series C, No. 52, pp. 181, 190, 196, 201. 
20 League of Nations Official Journal, 1927, p. 400. 21 Tbid., 1928, p. 156. 
#2 Publications of the Court, Series A, No. 15, pp. 46-47. 
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when necessary, the exercise of some discretion in the appreciation of 
circumstances, does not constitute an unrestricted right to choose the 
language in which instruction is to be imparted or the corresponding 
school; 

That, nevertheless, the declaration contemplated by Article 131 of the 
Convention, and also the question whether a person does or does not be- 
long to a racial, linguistic or religious minority, are subject to no 
verification, dispute, pressure or hindrance whatever on the part of the 
authorities. 


Thereafter, various applications for admission to the German schools in 
1928-29 were denied by the Polish authorities on the basis of language tests, 
and again the Deutscher Volksbund petitioned the president of the mixed com- 
mission, contending that the tests were not applicable after the school year 
1927-1928. M. Calonder’s opinion of February 15, 1929, upheld the Polish 
authorities. Similar questions arose with reference to applications for ad- 
mission to the German schools for 1929-30, when the Polish authorities re- 
fused to accept an opinion by M. Calonder,™ and in September, 1930, the 
Deutscher Volksbund appealed to the Council of the League of Nations. It 
was in response to this appeal that the Council requested the Court’s 
advisory opinion.” 

Both the German and Polish Governments presented written statements 
to the Court, and public hearings of their representatives were held by the 
Court from April 15 to April 22, 1931. These hearings marked a departure 
in the work of the Court, in that several oral questions were asked by the 
judges during the course of the hearings. The Court’s opinion was handed 
down on May 15, 1931. The question involved a determination of ‘‘the 
character, force and scope of the arrangement adopted by the Council in its 
Resolution of March 12, 1927, and the effects of its application.”’ The 
resolution adopted by the unanimous vote of the Council indicated a com- 
promise which both the German and Polish Governments had accepted. 
Having been regularly adopted, it was binding for both countries. The 
Council had clearly indicated that it did not intend to modify the convention. 
The system of tests was to be applied to concrete cases falling under definite 
categories of children for 1926-27, and under the Council resolution of De- 
cember 8, 1927, it was restricted to children for the school year 1927-28. 
Therefore, the Council did not create a special and permanent situation for 
the children in question. It did not substitute the tests for the declarations 
provided for in the convention. The tests made in 1927 could not subse- 
quently be invoked to invalidate declarations made at a later date; such 
declarations are conclusive and can neither be disputed or verified. A child 
who was shown by the tests to be unable in 1927 to profit by instruction im- 
parted in the language of his minority might be able to profit from such in- 

28 See Publications of the Court, Series C, No. 52, p. 53. * Ibid., p. 35. 


* League of Nations Official Journal, 1930, p. 1521. 
26 Publications of the Court, Series A/B, Fascicule No. 40. 
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struction at a later time. The purely practical measures adopted by the 
Council were independent of any interpretation of the convention. Al- 
though the Court’s interpretation of the convention in its Judgment No. 12 
must be given retrospective effect—‘‘in the sense that the terms of the Con- 
vention must be held to have always borne the meaning placed upon them by 
this interpretation’’—yet the Council’s measures were operative only for a 
certain period. They ceased to be applicable after the school year 1927-28, 
and they could not be invoked to base consequences incompatible with the 
proper interpretation of the convention as given by the Court. Hence, it 
follows that ‘‘admissions to the German Minority schools in the case of chil- 
dren who passed the tests for the school years 1926-1927 and 1927-1928 re- 
main valid and fully effective; that, on the other hand, applications for 
admission submitted subsequently, even in the case of those who failed to 
pass the tests, fall under Articles 74 and 131 of the Convention as construed 
by the Court and must, accordingly, be dealt with solely on the basis of the 
declarations of the persons responsible for the education of the children.”’ 

The Court’s answer to the question submitted is therefore that ‘‘the chil- 
dren who were excluded from German Minority schools on the basis of the 
language tests provided for by the Council’s Resolution of March 12th, 1927, 
cannot now, by reason of this circumstance, be refused access to these 
schools.”’ All of the judges agreed to this opinion, except Count Rostworow- 
ski who wrote a dissenting opinion. 

Count Rostworowski addressed himself to the legal significance of the two 
Council resolutions. He was of the opinion that the application of the first 
paragraph of Article 69 of the Geneva Convention had been thrown out of 
gear by the operation of paragraph 1 of Article 131, and that the latter was 
of secondary importance. He regarded the Council’s resolution of March 
12, 1927, as intended to remedy the resulting inconvenience. Although the 
system of tests had ceased to operate, its legal effects had continued and the 
evidence legally recorded in the past may have effect in the future. He con- 
cluded, therefore, that the effects of the system adopted by the Council 
should continue after the system had ceased to operate. He was of the opin- 
ion that the provisions of the Geneva Convention could not be validly in- 
voked to impugn the legal effects of the Council’s resolutions of March 12 
and December 8, 1927. 


THE PROPOSED AUSTRO-GERMAN CUSTOMS 


On March 19, 1931, the German and Austrian Governments “‘agreed to 
enter into negotiations for a treaty to assimilate the tariff and economic 


27 See, also, Manley O. Hudson, “The World Court and the Austro-German Customs Ré- 
gime,” 17 American Bar Association Journal (1931), p. 791; Edwin M. Borchard, “The 
Customs Union Advisory Opinion,” this JourNAL, Vol. 25 (1931), p. 711. Mr. Borchard’s 
statement that the Council “used the Court” and that the Court “permitted itself to be 
used to achieve a political goal” would seem to indicate that in his opinion no legal question 
was involved in this case. None of the judges took that view. 
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policies of their respective countries on the basis and within the limits”’ of 
certain principles laid down in a protocol drawn up at Vienna.2® The an- 
nouncement of this agreement produced a political sensation. On April 10, 
1931, the British Government, referring to doubts which had been expressed 
as to whether the protocol was compatible with the obligations of Austria, 
requested that the matter be placed on the agenda of the 63rd session of the 
Council of the League of Nations. When the Council met to consider the 
matter, on May 18, 1931, the French Government presented a memoran- 
dum’”* dealing with the question from various points of view and raising 
numerous legal objections. On May 18 and 19, the question was debated in 
the Council, and on May 19 a decision was taken to request an advisory opin- 
ion of the Court on the following question: 


Would a régime established between Germany and Austria on the 
basis and within the limits of the principles laid down by the Protocol of 
March 19th, 1931, the text of which is annexed to the present request, 
be compatible with Article 88 of the Treaty of Saint Germain and with 
Protocol No. 1 signed at Geneva on October 4th, 1922? 


As the Council had asked that the request be treated as “‘a matter of 
urgency,” the question was put on the list of cases before the Court for its 
22nd session. Written statements were filed with the Court on behalf of the 
Austrian, Czechoslovak, French, German, and Italian Governments, and the 
Court heard oral arguments by representatives of these governments, July 
20—August 5, 1931. Rarely, if ever, has the Court heard a more eminent 
group of counsel: Professor Erich Kaufmann and M. Hans Sperl, on behalf of 
the Austrian Government; M. Krémé4f and M. Plesinger Bozinov, on behalf 
of the Czechoslovak Government; M. Paul Boncour and Professor Jules 
Basdevant, on behalf of the French Government; Professor Viktor Bruns, on 
behalf of the German Government; and M. Massimo Pilotti and M. Vittorio 
Scialoja, on behalf of the Italian Government. 

A preliminary question arose as to the right of two of the states before the 
Court to appoint judges ad hoc to sit in this case. Judges of French, German 
and Italian nationality were included on the bench, and under Article 31 of 
the Statute and Article 71 of the Rules, the question arose whether Austria 
and Czechoslovakia were entitled to appoint judges ad hoc. On July 17, the 
Court decided to await a request in this sense, and such a request was 
promptly made both by Austria and Czechoslovakia. On July 20, the Court 
heard arguments on this preliminary question, and on the same date an order 
was handed down* to the effect that “‘there is no ground in the present case 


28 Apparently this protocol was not signed, but its text was established by exchange of 
notes. For the text, see League of Nations Official Journal, 1931, p. 1160. 

29 Tbid., p. 1163. 

30 Publications of the Court, Series A/B, Fasc. No. 41, p. 88. In an article on “National 
Judges in the Permanent Court of International Justice,” this Jounnat, Vol. 25 (1931), p. 
670 at 681, Mr. Norman L. Hill gives a somewhat misleading account of this order. 
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for the appointment of judges ad hoc either by Austria or Czechoslovakia.” 
This was based on the determination that ‘‘all governments which, in the 
proceedings before the Court, come to the same conclusion, must be held to 
be in the same interest for the purposes of the present case.’’ Austria was 
thus linked with Germany, and the Court included a German judge; Czecho- 
slovakia was thus linked with France and Italy, and the Court included 
French and Italian judges. President Adatci and Judges Rostworowski, 
Altamira, Anzilotti and Wang dissented from this conclusion, thinking that 
Austria was entitled to appoint a judge ad hoc because she was a party to the 
dispute before the Court by reason of being a party to the Treaty of St. Ger- 
main and the Protocol of October 4, 1922, and that Germany was not 
a party to the dispute. 

The opinion of the Court was given on September 5, 1931.5. The majority 
of the judges proceed on a preliminary observation that, owing to her geo- 
graphical position and the profound political changes resulting from the 
World War, Austria ‘‘is a sensitive point in the European system,” and “‘her 
existence, as determined by the treaties of peace concluded after the war, is 
an essential feature of the present political settlement which has laid down in 
Europe the consequences of the break-up of the Austro-Hungarian Mon- 
archy.”’ Hence Article 88 of the Treaty of St. Germain of September 10, 
1919, provides that her independence is inalienable without the consent of 
the Council of the League of Nations.*® Moreover, in 1922, when Austria 
was given financial assistance, the Protocol of October 4, 1922, was made to 
contain a declaration confirming this provision.** The Court is called upon 
to say ‘“‘whether, from the point of view of law, Austria could, without the 
consent of the Council, conclude with Germany the customs union contem- 
plated in the Vienna Protocol of March 19th, 1931, without committing an 

81 Series A/B, Fascicule No. 41. See, also, Series C, No. 53. 

% Art. 88 of the Treaty of St. Germain reads as follows: “The independence of Austria is 
inalienable otherwise than with the consent of the Council of the League of Nations. Conse- 
quently, Austria undertakes in the absence of the consent of the said Council to abstain from 
any act which might directly or indirectly or by any means whatever compromise her in- 
dependence, particularly, and until her admission to membership of the League of Nations, 
by participation in the affairs of another Power.” For the complete text of the Treaty of St. 
Germain, see Supplement to this JourNAL, Vol. 14 (1920), p. 1, and 112 British and Foreign 


State Papers, p. 317. 

38 The Geneva Protocol reads, in part, as follows: ‘‘The Government of the Federal Re- 
public of Austria, of the other part, undertakes, in accordance with the terms of Article 88 of 
the Treaty of Saint-Germain, not to alienate its independence; it will abstain from any ne- 
gotiations or from any economic or financial engagement calculated directly or indirectly to 
compromise this independence. This undertaking shall not prevent Austria from maintain- 
ing, subject to the provisions of the Treaty of Saint-Germain, her freedom in the matter of 
customs tariffs and commercial or financial agreements, and, in general, in all matters relat- 
ing to her economic régime or her commercial relations, provided always that she shall not 
violate her economic independence by granting to any State a special régime or exclusive 
advantages calculated to threaten this independence.” For the complete text of the Geneva 
Protocol, see 12 League of Nations Treaty Series, p. 385. 
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act which would be incompatible with the obligations she has assumed under 
the provisions quoted above.”’ The Court understood the independence of 
Austria, according to Article 88 of the Treaty of St. Germain, to mean “‘the 
continued existence of Austria within her present frontiers as a separate state 
with sole right of decision in all matters economic, political, financial, or 
other.”’ Such independence would be alienated by any ‘“‘voluntary act by 
the Austrian State which would cause it to lose its independence or which 
would modify its independence in that its sovereign will would be subordi- 
nated to the will of another Power or particular group of Powers, or would 
even be replaced by such will.’”’ By the second sentence of Article 88, Aus- 
tria is bound to abstain from certain acts which may not be acts of ‘‘aliena- 
tion proper’; she must abstain from ‘‘any act calculated to endanger her in- 


dependence.” 
Austria is also bound by the declaration in the Protocol of October 4, 1922, 
to maintain her ‘economic independence.” ‘The grant of a special régime 


or exclusive advantages calculated to threaten Austria’s independence within 
the meaning of the last paragraph of the 1922 Protocol would be one of these 
acts which might compromise Austria’s independence within the meaning of 
Article 88.”” The provisions of the Geneva Protocol, to which Spain had 
acceded though Spain is not a party to the Treaty of St. Germain, have “a 
significance of their own’’; they are “valid by themselves and consequently 
capable of independent application.” They constitute “special under- 
takings from the economic standpoint.’’ Austria has undertaken “not to 
violate her economic independence by granting to any state a special régime 
or exclusive advantages calculated to threaten”’ her independence. 

The Court then proceeds to examine the provisions of the Austro-German 
Protocol of March 19, 1931; it pays particular attention to Article IX, ac- 
cording to which, though Austria may conclude, sign and ratify commercial 
treaties by herself, provision is made for joint negotiations by Germany and 
Austria, for regard by Austria to Germany’s interests, and for simultaneous 
exchanges of ratifications by Germany and Austria. But the Court feels 
that it must consider ‘‘the régime”’ which the protocol would establish. The 
establishment of this régime would not in itself ‘constitute an act alienating 
Austria’s independence”’ for legally Austria would retain the possibility of 
exercising her independence. On the other hand, the projected régime would 
afford to Germany “advantages”’ which Austria might withhold from other 
Powers. The fact that the protocol provides that negotiations are to be 
entered into for a similar arrangement with any other country expressing a 
desire to that effect, ‘“does not affect the immediate result of the customs 
union as at present projected between Germany and Austria.’”’ Hence the 
Court concludes that ‘“‘a régime established between Germany and Austria, 
on the basis and within the limits of the principles laid down by the Protocol 
of March 19, 1931, would not be compatible with Protocol No. I signed at 
Geneva on October 4, 1922.” 
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While this was the opinion of the Court, it satisfied but one of the fifteen 
judges. Six judges—Guerrero, Rostworowski, Fromageot, Altamira, Ur- 
rutia, and Negulesco—wished to go further; in their view the régime pro- 
jected would “‘be calculated to threaten the independence of Austria in the 
economic sphere”’; it would “constitute an act capable of endangering the 
independence” of Austria, and is therefore incompatible not only with the 
Protocol of October 4, 1922, but also with Article 88 of the Treaty of St. Ger- 
main. Judge Anzilotti concurred in the operative part of the opinion, but 
not in the reasons stated, and delivered a separate opinion. Seven judges— 
Adatci, Kellogg, Rolin-Jaequemyns, Hurst, Schiicking, van Eysinga and 
Wang—dissented in a separate opinion. 

In his concurring opinion, Judge Anzilotti found that Article 88 of the 
Treaty of St. Germain ‘‘merely repeats and generalizes the principle” previ- 
ously laid down in Article 80 of the Treaty of Versailles. It was ‘not 
adopted in the interests of Austria, but in the interests of Europe as a whole.” 
The “‘independence”’ required for Austria is “‘the normal condition of States 
according to international law.” It has nothing to do with a state’s subordi- 
nation to international law, nor with de facto dependence. ‘‘ Austria must 
not voluntarily lose her existence as an independent state otherwise than 
with the consent of the Council of the League of Nations.’”’ The second sen- 
tence of Article 88 is of capital importance for this case; in spite of the word 
“consequently,” it is not restricted to drawing logical consequences from the 
first sentence. ‘‘The Austro-German argument really deprives the second 
sentence of all importance.” Article 88 ‘‘contemplates two kinds of acts 
from which Austria is to abstain’’—acts of alienation of independence, and 
acts which would expose her independence to danger. 

In Judge Anzilotti’s opinion, ‘the Geneva Protocol does not impose on 
Austria as regards her independence any obligation which does not already 
ensue”’ from Article 88 of the Treaty of St. Germain. Hence the principal 
question to decide is, ‘‘whether the customs union, though leaving Austria 
her independence, would have the effect of endangering that independence.” 
This is in reality a question of fact. Can it ‘“‘reasonably be foreseen that a 
dangerous situation would ensue for the independence of Austria?”’ This 
question must be dealt with in relation to this particular case, ‘‘this customs 
union alone.” The “answer depends on considerations which are for the 
most part, if not entirely, of a political and economic kind.” The Court 
should either refuse to give the opinion asked for, or give it on the question 
as a whole, and hence this question of fact must be faced, and the answer de- 
pends upon the following considerations: 


In the first place, account must be taken of the movement already in 
existence in Germany and Austria, the aim of which is to effect the 
political union of the two countries. Here we are confronted with a well- 
known fact and one therefore which the Court could take into considera- 
tion even if it had not been advanced by the interested parties. This 
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fact was, however, invoked on several occasions and I do not think it 
was contested. Moreover, it is at the root of Article 80 of the Treaty 
of Versailles and Article 88 of the Treaty of Saint-Germain: indeed these 
articles were only adopted to check the movement towards the union of 
Germany and Austria, a movement which showed signs of very rapid 
development after the War. . 

In view of the great disproportion in the economic strengths of Ger- 
many and Austria, it must be regarded reasonably probable that 
Austria’s economic life would sooner or later become dependent upon Ger- 
many’s. Even if, in the absence of reliable information (and I must 
admit that insufficient light has been thrown on this aspect of the ques- 
tion) we leave this point on one side, the customs union would beyond 
all dispute assimilate the economic life of these two countries, and its 
effect would therefore be to confirm and strengthen the movement to- 
wards the incorporation of Austria within a single big German State. 
This movement would be supported by one of the strongest forces in 
social life, namely economic solidarity. I admit that economic union 
does not necessarily lead to political union, but its influence is very de- 
cidedly in that direction. Accordingly, if the tendency towards politi- 
cal unity already exists and is as active and powerful as it is in Germany 
and Austria, it seems to me reasonable to suppose that so close an eco- 
nomic union as that which would follow from a system of free trade 
between two countries surrounded by formidable customs barriers would 
be likely to turn the scales in favour of that movement. From this 
point of view, the Austro-German customs union must, in my opinion, 
be considered a fact which might compromise Austria’s independence 
within the meaning of Article 88 of the Treaty of Saint-Germain. .. . 


Judge Anzilotti concludes that the projected customs régime would be in- 
compatible with Article 88 of the Treaty of St. Germain, as well as with the 
Geneva Protocol. 

The dissenting judges argue that the proposed régime is compatible both 
with Article 88 of the Treaty of St. Germain and with the Geneva Protocol 
of 1922. They fail to find in the opinion of the Court ‘any explanation as to 
how and why that régime would threaten or imperil Austria’s independence.”’ 
They declare that ‘‘the Court is not concerned with political considerations 
nor with political consequences,’’ and the dissenting judges deal with the 
question as a “‘purely legal” one. They are of the opinion that the Geneva 
Protocol only reaffirms the obligations contained in Article 88. ‘If the 
proposed régime can be said to be one which is ‘calculated to threaten’ the 
independence of Austria, it is not the establishment of the régime but the 
consequences resulting from its establishment which would make that régime 
incompatible with Austria’s obligations.”” Yet ‘‘no material has been placed 
before the Court in the course of the present proceedings for the purpose of 
showing that States which have concluded customs unions have thereby en- 
dangered their future existence as States.” 

With regard to the consequences of the conclusion of a customs union, it 
was thought that these could not be estimated without taking into account 
the specific provisions of the arrangement, and that the Vienna Protocol con- 
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tains no provision of which the consequences, so far as can reasonably be 
foreseen, would threaten the independence of Austria. The proposed union 
would be in the nature of a customs association and not of a customs fusion. 
It provides for an assimilation of tariff and economic policies. ‘‘The govern- 
ment of the one state is in no way subordinated to the government of the 
other.” Moreover, Article 12 of the Vienna Protocol gives each state the 
right to denounce the proposed treaty; this would enable Austria to ward off 
any consequences which might threaten its independence. The dissenting 
judges conclude ‘‘that a customs régime, such as that proposed in the Vienna 
Protocol, organised on a basis of parity and reciprocity, does not prejudice 
the independence of Austria.” 

Various judgments have been and will be passed on the Court’s action in 
this case.** Perhaps it is to the credit of the Court that the opinions as a 
whole satisfy nobody, though each of the states interested may derive some 
satisfaction from one or the other of them. The question was robbed of 
much of its significance when, on September 3, two days before the opinions 
were handed down, the Austrian and German Governments yielded to the 
necessities of a new political situation and announced to the Committee on 
the European Union that they did not propose to proceed further with their 
negotiations. This announcement was made in time for the Council of the 
League of Nations to have withdrawn the request for an opinion, and if such 
action had been taken it would have saved the Court from action which has 
not tended to enhance its prestige. On September 7, 1931, the Council 
of the League of Nations took note of the opinion,® and in view of the dec- 
larations made on September 3, 1931, to the Committee of Enquiry for 
European Union, it decided ‘‘that there can no longer be any occasion for 
it to proceed further with the consideration of the matter.” 


TREATMENT OF POLISH NATIONALS AT DANZIG 


On September 30, 1930, the Polish Government requested the High Com- 
missioner of the League of Nations at Danzig to give a decision concerning 
the treatment of Polish nationals and other persons of Polish origin or speech 
at Danzig. The request was based particularly on Article 104, paragraph 5, 
of the Treaty of Versailles, and on Article 33 of the convention of November 
9, 1920, concluded at Paris by Danzig and Poland.* On March 31, 1931, 
the High Commissioner, acting in agreement with the parties, drew the atten- 
tion of the Council of the League of Nations to the “‘eminent desirability ”’ of 
asking the Court for an advisory opinion on the question at issue between the 
two governments. To his communication, memoranda by the Polish and 
Danzig Governments were annexed. The Council acceded to the suggestion, 


4 See John W. Davis, World Court Settles the Question,’ Atlantic Monthly, 
January, 1932, vol. 149, p. 119. % League of Nations Official Journal, 1931, p. 2069. 
% See 6 League of Nations Treaty Series, p. 189. 
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and on May 22, 1931, it requested the Court to give an advisory opinion on 
the following questions:*’ 


(1) Is the question of the treatment of Polish nationals and other per- 
sons of Polish origin or speech in the territory of the Free City of Danzig 
to be decided solely by reference to Article 104 (5) of the Treaty of Ver- 
sailles and Article 33, paragraph 1, of the Convention of Paris (and any 
other treaty provisions in force which may be applicable), or also by 
reference to the Constitution of the Free City; and is the Polish Govern- 
ment accordingly entitled to submit to the organs of the League of 
Nations, by the method provided for in Article 103 of the Treaty of Ver- 
sailles and Article 39 of the Convention of Paris, disputes concerning the 
application to the above-mentioned persons of the provisions of the 
Danzig Constitution and other laws of Danzig? 

(2) What is the exact interpretation of Article 104 (5) of the Treaty 
of Versailles and of Article 33, paragraph 1, of the Convention of Paris, 
and, if the reply to Question 1 is in the affirmative, of the relevant pro- 
visions of the Constitution of the Free City? 


By an order of June 1, 1931, the President of the Court fixed the dates for 
the filing of statements by interested states. The Senate of the Free City of 
Danzig appointed Dr. Viktor Bruns as judge ad hoc in this case. The 
hearings were begun on December 7, 1931, and were completed on De- 
cember 15, 1931; but the opinion was not handed down before the end of 
the year. 

THE FREE ZONES OF GEX AND UPPER SAVOY 


By its order of December 6, 1930, the Court accorded to France and 
Switzerland a period expiring on July 31, 1931, ‘“‘to settle between them- 
selves the matter of importations free of entry or at reduced rates across the 
Federal customs line and also any other point concerning the régime of the 
territories referred to in Article 435, paragraph 2, of the Treaty of Versailles 
with which they may see fit to deal.’’** Active negotiations between the two 
governments opened on April 13, 1931, and continued until June 13, 1931, 
without attaining any agreement. On July 29 and 30, the two governments 
notified the Court that the negotiations had been terminated. On August 6, 
the Court fixed September 30 as the end of the period for presenting written 
observations. 

The Statute of the Court provides (Article 13) that “‘though replaced,” 
the judges “‘shall finish any cases which they may have begun.”” On Novem- 
ber 22, 1930, the Court had “‘agreed that, in the event of there being a fur- 
ther phase in the case then before the Court (free zones), the Court should 
continue to deal with the case in the same composition (7.e., including judges 
whose term of office would have expired), so long as the possibility of obtain- 
ing a quorum of the members composing the Court for the phase taken at the 


37 League of Nations Official Journal, 1931, p. 1137. 
% See this JourNAL, Vol. 25 (1931), p. 8. 
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19th session remained. On December 4th, 1930, at the same session, the 
Court had agreed that in any subsequent phase of the case then under con- 
sideration (free zones), the duties of the President should continue to be exer- 
cised by the judge who had held the office of President during the previous 
phases of the same case and whose term of office as President expired on De- 
cember 31st, 1930.” * 

On August 6, 1931, the President of the Court summoned the members of 
the Court who had taken part in the deliberations in December, 1930, to at- 
tend on a date in October, subsequently fixed as October 14. Judge Kellogg 
and ex-Judge Oda notified the President that they were unable to attend on 
that date. The replies indicated, however, that there was a possibility of 
assembling all the judges at a later date. The death of ex-Judge Nyholm, 
announced on September 1, 1931, had not affected the possibility of a quo- 
rum. The President of the Court invited the agents of the parties to attend 
on October 13, 1931, and at that time he explained the situation to them, and 
announced his intention to postpone the hearings, without in any way chang- 
ing their character, until the first fortnight in April, 1932. 


LEGAL STATUS OF CERTAIN PORTIONS OF EASTERN GREENLAND 


On June 10, 1931, the Norwegian Government published a proclamation 
declaring that certain territories in Eastern Greenland had been occupied by 
Norway. Two days later the representative of Denmark at The Hague sub- 
mitted to the Court an application instituting proceedings against Norway, 
dated June 11,1931. Both Denmark and Norway had accepted the Optional 
Clause of the Statute of the Court. The Danish application stated that the 
whole of Greenland, including the territories occupied by Norway, is sub- 
ject to Danish sovereignty; that this sovereignty has been expressly recog- 
nized by the United States of America, Great Britain, France, Italy, Sweden, 
and Japan, and that other Powers have expressly or tacitly recognized Den- 
mark’stitle. It wasstated, also, that Norway has recognized this legal situa- 
tion by treaties in force between herself and Denmark. Yet a difference of 
opinion has existed between the two governments since 1921, with regard to 
certain parts of Eastern Greenland. While Denmark had declared herself 
ready to submit the matter to the decision of the Court, the Norwegian 
Government “has suddenly broken off the negotiations in progress between 
the two Governments by the above-mentioned declaration of occupation 
which thus constitutes an unjust encroachment and a violation of the treaties 
in force and of the existing legal situation.”” Denmark therefore requested 
the Court to give judgment ‘‘that the promulgation of the above-mentioned 
declaration of occupation and any steps taken in this respect by the Nor- 
wegian Government constitute a violation of the existing legal situation and 
are accordingly illegal and null and void.” The Danish Government re- 
served the right to apply for the indication of interim measures of protection 


% Seventh Annual Report, Series E, No. 7, p. 275. 
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and the right to ask the Court to decide as to the nature of the reparation 
due. 

On July 29, 1931, it was announced that the Danish and Norwegian Gov- 
ernments had appointed their agents for this case. On August 6, 1931, the 
Court fixed the time-limits for the submission of documents, the last of which 
will expire on September 1, 1932. The Danish Government has appointed 
M. H. Zahl, and the Norwegian Government has appointed M. B. Vogt, as 
judges ad hoc in this case. 

By a letter dated August 19, 1931, the Prime Minister of Iceland informed 
the Court that, in the opinion of his government, Iceland has an interest of a 
legal nature which may be affected by the decision in this case. 


RAILWAY TRAFFIC BETWEEN LITHUANIA AND POLAND 
(Railway Sector Landwarow-Kaisiadorys) 


The Landwarow-Kaisiadorys Railway sector, which formed a part of the 
railway from Vilna to Libau before the war, was destroyed during the course 
of the war. Though it was repaired from time to time, the repairs were 
destroyed after the occupation of Vilna by a Polish general on October 9, 
1920, and for more than ten years there was no traffic on the road. The 
question of re-establishing such traffic was bound up with the dispute which 
was from time to time before the Council of the League of Nations. In 1928, 
the Polish and Lithuanian Governments attempted to negotiate an agree- 
ment concerning the question of railway communications, but the attempt 
proved to be futile, and on December 14, 1928, the Council of the League of 
Nations requested the Advisory and Technical Committee for Communica- 
tions and Transit to study the obstacles to freedom of communications and 
transit which interested the two countries.*° A report by the Advisory and 
Technical Committee, submitted to the Council on September 4, 1930, con- 
tained recommendations for the re-establishment of a through service from 
Vilna to Kovno via Landwarow-Kaisiadorys.*' This report also recom- 
mended the conclusion of administrative and technical agreements essential 
for establishing continuous railway service on through railways. OnSeptem- 
ber 18, 1930, the Council adjourned its consideration of the subject to enable 
its rapporteur to obtain the views of the two governments. It was clear that 
these views differed as to the legal effect of international agreements in force 
concerning railway traffic. The rapporteur submitted his report to the Coun- 
cil on January 23, 1931, but the two governments concerned refused to accept 
it, for different reasons. On the following day, January 24, 1931, the Coun- 
cil voted to request an advisory opinion by the Permanent Court of Inter- 
national Justice on the following question: ” 


*° League of Nations Official Journal, 1929, p. 45. 
“1 League of Nations Document, C. 386, M. 170. 1930. VIII. 
© League of Nations Official Journal, 1931, p. 239. 
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Do the international engagements in force oblige Lithuania in the 
present circumstances,—and if so in what manner—to take the neces- 
sary measures to open for traffic, or for certain categories of traffic, the 
Landwarow-Kaisiadorys railway sector? 


The Lithuanian and Polish Governments were represented before the 
Court when the consideration of this question was begun, on September 16. 
M. Stasinskas sat as Lithuanian national judge ad hoc, as the question related 
to an existing dispute. The Court heard oral statements by M. Silvain 
Dreyfus, president of the Advisory and Technical Committee for Communi- 
cations and Transit, by MM. Sidzikauskas and Mandelstam, on behalf of the 
Lithuanian Government, and by M. Mrozowski, on behalf of the Polish 
Government. M. Dreyfus expressed the view of the Advisory and Tech- 
nical Committee that Lithuania’s obligation derived from Article 23 (e) of 
the Covenant of the League of Nations and from the Paris Convention con- 
cerning Memel of May 8, 1924. To these instruments, the Polish Govern- 
ment added a resolution of the Council of the League of Nations of December 
10, 1927. 

The Court’s opinion was handed down on October 15, 1931. The repre- 
sentatives of the Lithuanian Government declared to the Court that Lith- 
uania did not intend to restore to use the Landwarow-Kaisiadorys rail- 
way sector. This attitude was adopted as a form of pacific reprisal in which 
Lithuania proposed to persist until the status of Vilna has been settled. 
The question whether Lithuania is entitled to exercise such reprisals only 
arises if international engagements in force oblige her to open the sector to 
traffic. As the Court interpreted the Council’s resolution of December 10, 
1927, it imposed upon the two governments obligations ‘‘not only to enter 
into negotiations, but also to pursue them as far as possible with a view to 
concluding agreements’’; but this does not imply that Lithuania had in- 
curred an obligation to open the sector to traffic. The Advisory Com- 
mittee had considered Lithuania bound to open the railway sector to 
international traffic under Article 23 (e) of the Covenant, but no third 
state had intervened to claim that Article 23 (e) had been violated by 
Lithuania. The Court observes that Article 23 (e) does not imply any 
specific obligations for any state to open a particular line of communication. 
Such specific obligations depend upon some ‘‘international convention 
existing or hereafter to be agreed upon.”’ It is therefore concluded that 
under Article 23 (e) of the Covenant, Lithuania has no obligation to open 
the sector for international traffic. 

The Court then considers the application of the Convention concerning 
Memel, signed at Paris on May 8, 1924, between the British Empire, France, 
Italy, and Japan, of the one part, and Lithuania, of the other part.“ An 
annex to this convention obliged Lithuania to ensure freedom of transit and 


48 Publications of the Court, Series A/B, Fasc. No. 42. 
“29 League of Nations Treaty Series, p. 85. 
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traffic coming from or destined for the Memel territory, and to conform in 
this respect to the Statute on Freedom of Transit adopted at Barcelona. 
Article 2 of this statute obliges a state to facilitate free transit ‘‘on routes in 
use convenient for international transit.”” But the section in question is not 
in use, nor can it be said that the railway of which it forms a part is in use as 
a whole. Nor is this railway sector convenient for international transit to 
orfrom Memel. Even if the Landwarow-Kaisiadorys sector were in use and 
could serve Memel traffic, Lithuania would be entitled to invoke Article 7 of 
the Barcelona Statute ‘‘as a ground for refusing to open this sector for traffic 
or for certain categories of traffic in case of an emergency affecting her safety 
or vital interests.’’ In this respect regard must be had for the present politi- 
cal relations between Lithuania and Poland. Consequently the Court held 
that, under the Memel Convention, Lithuania is not under obligation to 
open the sector in question for traffic. The unanimous conclusion of the 
Court was, therefore, “‘that the international engagements in force do not 
oblige Lithuania in the present circumstances to take the necessary steps to 
open for traffic or for certain categories of traffic the Landwarow-Kaisiadorys 
railway sector.” 

Judge Altamira concurred in this conclusion, but declared himself unable 
to agree with the observations of the Court concerning the application of the 
Memel Convention and the articles of the Statute of Barcelona. Judge 
Anzilotti concurred also, though he was of the opinion that the reasons 
adopted did not adequately support the conclusions; he thought the real 
question was whether Lithuania could refuse to have railway communication 
with Poland. The question referred to “present circumstances,’”’ which 
meant existing political relations, and Judge Anzilotti thought that it was 
only the existing political relations which could justify Lithuania’s attitude 
‘‘which in itself would be scarcely compatible with the duties of members of 
the League of Nations and particularly with certain obligations which, in 
normal circumstances, would seem to result from Article 23 (e) of the Cove- 
nant.” 


ACCESS TO AND ANCHORAGE IN THE PORT OF DANZIG OF POLISH WAR VESSELS 


On September 19, 1931, the Council of the League of Nations requested the 
Court to give an advisory opinion on the following question, ‘‘in time to en- 
able the Council to take a decision on the matter at its session of January, 
1932”: 


Do the Treaty of Peace of Versailles, Part III, Section XI, the Dan- 
zig-Polish Treaty concluded at Paris on November 9th, 1920, and the 
relevant decisions of the Council of the League of Nations and of the 
High Commissioner, confer upon Poland rights or attributions as re- 
gards the access to, or anchorage in, the port and waterways of Danzig of 
Polish war vessels? If so, what are these rights or attributions? 


“ League of Nations Document, C./65th Session/P. V. 1 (1). p. 13. 
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Hearings with reference to this question were begun by the Court on Novem- 
ber 9 and continued until November 14. Sir John Fischer Williams ap- 
peared on behalf of the Free City of Danzig, and M. Moderow and Professor 
Charles de Visscher appeared on behalf of Poland. As the question sub- 
mitted related to an existing dispute between the Free City of Danzig and 
Poland, within the meaning of Article 71, paragraph 2, of the Rules of Court, 
Danzig was entitled to appoint a judge ad hoc, and Professor Viktor Bruns 
was selected to act in this capacity. 

The opinion of the Court was handed down on December 11, 1931. 
The question submitted was clearly connected with the problem of affording 
Poland ‘‘free and secure access to the sea,” and with the action which had 
been taken in connection with the defense of Danzig. In connection with 
the negotiations which preceded the signing of the treaty between Poland 
and Danzig on November 9, 1920,‘’ the Polish delegation had proposed 
clauses which would have given to Poland the right to use the Port of 
Danzig and its equipment for the anchorage, repairing, and victualing of 
war vessels. Such provisions were not inserted in the convention by the 
Conference of Ambassadors which was responsible for its drafting. The 
Conference of Ambassadors had, however, addressed a letter to the Secre- 
tary-General of the League of Nations stating that it was intended to pro- 
vide Poland with free access to the sea and that for this reason ‘‘the Polish 
Government would thus seem to be entitled to receive from the League of 
Nations the mandate of eventually ensuring the defense of the Free City.” 
On November 17, 1920, the Council of the League of Nations adopted a 
resolution ‘* saying that ‘“‘the Polish Government appears to be particularly 
fitted, if the circumstances require it, to be entrusted by the League of Na- 
tions with the duty of ensuring the defense of the Free City.” It was later 
recommended to the Council by the Permanent Advisory Commission on 
Military, Naval, and Air Questions that, “‘without waiting for the result of 
the examination of the defensive organization of the Free City, the Polish 
Government should be given sufficient harbourage in the Port of Danzig 
to ensure the sheltering and repairing of those small naval units which were 
given it by the Allies for the policing of its waters.””’ On June 22, 1921, the 
Council of the League of Nations, having before it a report of the High 
Commissioner at Danzig, adopted a resolution*® containing the following 
paragraphs: 

(6) The Council does not consider it necessary to decide at the present 
a under what conditions the defense of Danzig by sea should be 
secured. 

(7) The High Commissioner should, however, be asked to examine 


the means of providing in the port of Danzig, without establishing 
there a naval base, for a “port d’attache”’ for Polish warships. 


“ Series A/B, Fascicule No. 43. 47 League of Nations Treaty Series, p. 189. 
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The Constitution of Danzig, approved by the Council of the League of 
Nations, contains a provision in Article 5 that the Free City must not be 
used as a military or naval base without the previous consent of the League 
of Nations in each individual case. In a report of September 10, 1921, 
General Haking, the High Commissioner, seems to have been embarrassed 
to know how to distinguish a port d’attache from a naval base. This question 
was referred by the Council to the Permanent Advisory Committee, the 
naval subcommittee of which submitted a report to the Council on September 
24, 1921. A provisional arrangement was made by Poland and the Free 
City of Danzig on October 8, 1921, under which Poland was to continue to 
use the Port of Danzig for her warships until the question of a port d’attache 
was decided by the Council of the League of Nations; but it was provided 
that this arrangement would not commit the parties for the future. Prog- 
ress in building the Port of Gdynia seems to have created a situation which 
made the problem less acute, and hence led to a delay in the final decision. 
As the Council postponed its consideration of the question, the provisional 
arrangement remained in force. On September 19, 1931, the High Com- 
missioner issued a regulation providing that Poland would continue to use 
the Port of Danzig for her war vessels as in previous years, until the question 
was definitively settled by the Council of the League of Nations. 

The Court was not clear as to the sense in which the word “attributions” 
had been used in the question put to it, but counsel for both governments 
had assumed that the term referred to powers entrusted or delegated by a 
superior authority, and the Court admitted this interpretation for the pur- 
poses of the case. Nor could the Court find that the Polish Government 
had stated its case in very precise terms, though counsel for Poland had 
contended that it should follow from the principles which are the basis of 
the international status of Danzig, and from the Council’s resolution of 
June 22, 1921, that Poland had acquired rights of access to and anchorage in 
the Port of Danzig by her war vessels. This would mean that Poland would 
be entitled to have her war vessels enter the Port of Danzig and remain 
there as of right, without obtaining the consent of the authorities of the 
Free City. It is clear that in the early discussions the expression port 
d’attache was not used in the technical sense in which it was used in the 
North Sea Fisheries Convention of 1882,5° or the Convention on Collisions 
at Sea of 1910,*! nor are the terms “‘access” and ‘‘anchorage”’ terms of art. 
No question arises as to the rights of warships in general to enter a foreign 
commercial harbor. Poland claims a right peculiar to herself at Danzig, 
hence the Court is not asked to consider what may be the existing rules of 
international law relating to the admission of warships to foreign commercial 
ports. ‘‘The Port of Danzig is not Polish territory and therefore the rights 
claimed by Poland would be exercised in derogation of the rights of the Free 
City. Such rights must therefore be established on a clear basis.’ 
5° 73 British and Foreign State Papers, p. 39. 51 103 JIbid., p. 434. 
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Examining the provisions of instruments in force, Section IX of Part III 
of the Treaty of Versailles does not mention Polish war vessels in connection 
with Danzig. Article 104 of the Treaty of Versailles provides that the treaty 
to be negotiated will ensure ‘‘to Poland without any restriction the free use 
and service of all waterways, docks, basins, wharves, and other works within 
the territory of the Free City necessary for Polish imports and exports.”’ 
This is limited to use for commercial purposes, and such an interpretation is 
confirmed by Article 26 of the Convention of Paris. The Polish contention 
is not based on the terms of the Treaty of Versailles, but on the combined 
effect of three principles which underlie the establishment of the Free City: 
(1) the necessity of ensuring free access to the sea for Poland; (2) the in- 
timate relations which were to exist between Danzig and Poland; (3) the 
necessity of providing for the defense of the Free City. While the Court 
was willing to take account, as of ‘‘a matter of history,” of the aim of the 
Peace Conference to give Poland free and secure access to the sea, it was 
unwilling to enlarge the text of the Treaty of Versailles by reading into it 
stipulations which it did not contain. The Court then proceeded to examine 
Articles 26 and 28 of the Convention of Paris, which neither by their 
terms nor by any necessary implication confer on Poland the right claimed. 
Examining the various “‘relevant decisions”’ of the Council, the Court 
analyzes the effect of the resolution of June 22, 1921, taken in connection 
with the resolution of November 17, 1920. The former is no more than a 
direction to the High Commissioner to examine the question. It does not 
imply that the Polish claim had been accepted in principle, and the later 
reports of the High Commissioner, which were not controverted by the 
Council, show no trace of a realization that the important question of prin- 
ciple in connection with a port d’attache at Danzig for Polish war vessels had 
been settled. The general conclusion is that ‘‘the Council realized the prac- 
tical importance of the question of providing shelter and harbor facilities 
for the vessels of the Polish fleet, the exact extent of such facilities and the 
conditions in which they shall be accorded, as well as the legal possibility of 
according them, being matters as to which further enquiries were necessary.”’ 

The Court, therefore, rendered the opinion “that the Treaty of Peace of 
Versailles, Part III, Section XI, the Danzig-Polish Treaty concluded at 
Paris on November 9th, 1920, and the relevant decisions of the Council of 
the League of Nations and of the High Commissioner, do not confer upon 
Poland rights or attributions as regards the access to, or anchorage in, the 
port and waterways of Danzig of Polish war vessels.’””’ Count Rostworowski 
and Judge Urrutia dissented from this conclusion; Judge Fromageot made a 
separate statement declaring that the fact that Poland’s inherent right to 
“free and secure access to the sea’’ had been recognized ‘‘ cannot be regarded 
as a mere historical fact without significance and renders it impossible 
equitably to exclude from such free access, for the purposes of their nautical 
requirements, Polish war vessels or any other Polish ships other than mer- 
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chant ships.’””’ Count Rostworowski summed up his views, as expressed in 
a dissenting opinion, as follows: 


Rightly interpreted, Article 104, paragraph 2, of the Treaty of 
Versailles confers on Poland in principle rights in regard to the access 
and anchorage of Polish warships in the port and waterways of Danzig 
which are substantially similar to the attributions which were and re- 
main granted to Poland by the relevant decisions of the Council dated 
January 12th, 1922, and September 19th, 1931, together with the rele- 
vant decision of the High Commissioner dated September 19th, 1931. 
However, the regulation of the aforementioned rights and attributions, 
under Article 102 of the Treaty of Versailles, rests with the League of 
Nations in so far as any given use of the port by Polish warships, 
authorized in principle by Article 104, paragraph 2, of the Treaty of 
Versailles, would be likely to threaten the security of Danzig, which is 
placed under the protection of the League of Nations. 


THE CAPHANDARIS-MOLLOFF AGREEMENT 


On December 9, 1927, a so-called Caphandaris-Molloff agreement” was 
signed at Geneva by representatives of Bulgaria and Greece, by which a 
procedure was established in regard to the payment of indemnities to ex- 
changed populations and the settlement of the debts of the two governments 
in relation thereto. It was provided in Article 8 of this agreement that any 
differences as to its interpretation should be settled by the Council of the 
League of Nations, by majority vote. In consequence of the moratorium 
proposed by the President of the United States in June, 1931, and accepted 
by Bulgaria, the Greek Government failed to make a payment due under the 
agreement on July 31, 1931, and on August 7, 1931, the Bulgarian Govern- 
ment placed the matter before the Council. 

When the Council considered the question on September 7, 1931, the Bul- 
garian representative contended that the payments to be made by Greece 
were not inter-governmental debts, but debts due to private persons, and 
were therefore not to be connected with reparations due from Bulgaria to 
which the moratorium applied. This view was stoutly opposed by the 
Greek representative. On September 19, 1931, the Council invited the two 
governments to confer together in an effort to reach an agreement, and, sub- 
ject to this, it decided to ask for an advisory opinion of the Court on the fol- 
lowing questions: 


In the case at issue, is there a dispute between Greece and Bulgaria 
within the meaning of Article 8 of the Molloff-Caphandaris Agreement 
concluded at Geneva on December 9, 1927? 

If so, what is the nature of the pecuniary obligations arising out of 
this agreement? 


% Registered with the Secretariat of the League of Nations, No. 1970, March 8, 1929, the 
date of its entry into force. 87 League of Nations Treaty Series, p. 199. 
5 League of Nations Document, C./65th Session/P. V. 1 (1). p. 15. 
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On October 3, 1931, the Court issued an order fixing the time-limits for the 
proceedings in this case, the latest of which will expire on February 1, 1932. 


DELIMITATION OF TERRITORIAL WATERS BETWEEN 
CASTELLORIZO AND ANATOLIA 


On May 30, 1929, a special agreement was signed at Ankara on behalf of 
the Government of the Turkish Republic and the Royal Italian Government, 
by which the two governments were to submit to the Court certain questions 
which arose out of the delimitation of the territorial waters between the 
island of Castellorizo and the coast of Anatolia. These questions are the 
following: 


1. A.—Whether, according to the Treaty of Lausanne, the following 
islands should be assigned, purely and simply and in their entirety, to 
Turkey, or whether they should be assigned, in their entirety, to Italy: 
Volo (Catal Ada), Ochendra (Uvendire), Furnachia (Furnakya), Cato 
Volo (Katovolo), Prasoudi (Prasudi), Rho (San Giorgio), Maradi, 
Tchatulata (Catulata), Pighi (Pigi), Dassia (Dasya), Macri (Makri), 
Psomi, San Giorgio (Aya Yorgi), Polifados, Psoradia (Psoradya), 
Ipsili, Alimentaria (Alimentarya), Caravola (Karavola), Roccie Vut- 
zachi (Roksi Vucaki), Mavro Poini, Mavro Poinachi (Mavro Poinaki). 

B.—In case the Court assigns the whole of these islands to one of the 
parties or makes a division of any kind between the two parties, whether 
measures should be taken, and if so what measures, to safeguard mari- 
time and local needs in the mutual interest of the two countries. 

2. Whether, according to the terms of the Treaty of Lausanne, the 
island of Kara Ada, situated in the Bay of Bodrum, should be purely 
and simply assigned to Turkey, or whether it should be purely and 
simply assigned to Italy. 


After the ratification of the agreement by the two governments, on Novem- 
ber 19, 1931, the Turkish Chargé d’A ffaires at The Hague filed the text of 
the agreement with the Registry of the Court, together with a declaration 
accepting the jurisdiction of the Court, as required by paragraph 2 of 
Article 35 of the Rules of Court, on November 30, 1931, the Court fixed 
the time-limits for the filing of the documents of the written proceedings, 
the last of which is to expire on September 2, 1932. The submission of this 
case is of special interest, since Turkey is not a party to the Protocol of 
Signature of December 16, 1920. 


EXTENSION OF THE COURT’S JURISDICTION 


On April 25, 1931, Persia’s ratification of the Protocol of Signature of 
December 16, 1920, was deposited, thus bringing to 45 the number of states 
or members of the League of Nations which have ratified that instrument. 
Ratifications of declarations accepting the Optional Clause were deposited 
by France (April 25, 1931), by Italy (September 7, 1931), and by Rumania 


5 Court Document, Distr. 2265. 
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(June 9, 1931), thus bringing to 37 the number of states or members of the 
League of Nations which are bound by the Optional Clause. On January 24, 
1931, the Optional Clause was signed on behalf of Poland. During the year 
1931, ratifications of the Protocol of September 14, 1929, concerning the 
adhesion of the United States, were deposited by Belgium, Bulgaria, France, 
Italy, and Persia, thus bringing to 36 the number of ratifications deposited, 
46 now being required to bring this protocol into force. The General Act 
for the Pacific Settlement of International Disputes, adopted at Geneva 
September 26, 1928, was acceded to, during the year, by Australia, Great 
Britain, Canada, New Zealand, Irish Free State, India, Estonia, France, 
Greece, Italy, and Peru, thus bringing to 19 the number of states or 
members of the League of Nations bound by that Act or by some part 
of it. 

Provisions for the Court’s jurisdiction continue to be made, also, in cur- 
rent international legislation. The following provision (Article 25) in the 
Convention for Limiting the Manufacture and Regulating the Distribution 
of Narcotic Drugs, opened for signature at Geneva, July 13, 1931, indicates 
the advance which has been made in such standard articles: 


If there should arise between the High Contracting Parties a dispute 
of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by diplo- 
macy, it shall be settled in accordance with any applicable agreements in 
force between the Parties providing for the settlement of international 
disputes. 

In case there is no such agreement in force between the Parties, the 
dispute shall be referred to arbitration or judicial settlement. In the 
absence of agreement on the choice of another tribunal, the dispute shall, 
at the request of any one of the Parties, be referred to the Permanent 
Court of International Justice, if all the Parties to the dispute are Par- 
ties to the Protocol of December 16th, 1920, relating to the Statute of 
that Court, and, if any of the parties to the dispute is not a party to the 
Protocol of December 16th, 1920, to an arbitral tribunal constituted in 
accordance with the Hague Convention of October 18th, 1907, for the 
Pacific Settlement of International Disputes. 


Moreover, the jurisdiction of the Court continues to grow each year 
through special provisions included in various treaties. The most interest- 
ing extension of the past year is contained in the protocol opened for signa- 
ture at The Hague on March 27, 1931, by which states, parties to the various 
conventions on private international law drawn up by the Hague Conference 
on Private International Law, agree to confer on the Court jurisdiction to 
deal with any difference which may arise concerning the interpretation of 
these conventions. Under this protocol, the difference may be brought be- 
fore the Court by a request presented by ‘‘the more diligent state.” *° On 


5 League of Nations Official Journal, 1931, p. 1809. 
56 The text was supplied to the writer by the Netherlands Ministry of Foreign Affairs. 
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August 1, 1931, this protocol had been signed by representatives of 13 Euro- 
pean states. 


THE PROTOCOL FOR THE REVISION OF TEE STATUTE 


The Protocol for the Revision of the Statute of the Court provided (para- 
graph 4) that it should come into force on September 1, 1930, if the Council 
of the League of Nations was then satisfied that no state which had ratified 
the original Protocol of Signature had objection to the amendments coming 
into force. Objection voiced by Cuba at that time prevented the coming 
into force of the protocol.” On September 25, 1930, however, the Assembly 
of the League of Nations expressed ‘‘the hope that the states which have not 
so far ratified the Protocol of Revision will proceed as soon as possible to do 
so.” M. Pilotti, as rapporteur, stated that, in the opinion of the First Com- 
mittee, the protocol could come into force only when it had been ratified by 
all the states which have ratified or may have ratified the protocol of Decem- 
ber 16, 1920. On January 5, 1931, a Cuban ratification of the revision 
protocol was transmitted to the Secretary-General of the League of Nations, 
but the ratification was subject to a reservation as to paragraph 4 of the 
protocol, and as to the new text of Article 23 of the Statute. In the letter 
forwarding this instrument of ratification, the Cuban Government stated 
that it considered ‘‘that the Protocol will not affect the position of judges 
already elected”’ and requested the Secretary-General to take note thereof. 
In line with the usual practice, the Secretary-General asked the various 
governments whether the reservations could be accepted. The replies to 
this inquiry ** indicated that no government took objection to the reserva- 
tion to paragraph 4 of the protocol. Indeed, the force of this paragraph was 
already spent, and it is difficult to understand why the Cuban Government 
found it necessary to make a reservation as to a provision which could no 
longer have effect. With regard to the Cuban reservation to the new Article 
23 of the Statute, a large number of members of the League of Nations 
indicated that they could not accept the reservation. This meant that the 
Cuban ratification could not be accepted for deposit. Hence the protocol 
of revision might never come into force. The matter was therefore con- 
sidered at great length by the First Committee of the Assembly in Sep- 
tember, 1931, and the Cuban representative read the following communi- 
cation from his Government to the First Committee: 


If, as seems likely from the information which you have, Cuba is 
asked to withdraw its reservation upon the Convention dealing with the 
new Statute of the Permanent Court, we request you to state that the 
Government, having regard to the situation which you anticipate, would 
be disposed to ask the Senate to withdraw the reservations, and that 
this attitude does not arise from a change of view, but is due to its desire 
to contribute wholeheartedly to the development of the League of Na- 


57 See this JourNax, Vol. 25 (1931), p. 19. 
58 See League of Nations Document, A. 81. 1931. V. 
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tions and of its organs. The Chairman of the Committee of the Senate 
on Foreign Affairs, who has been consulted, has given a favourable reply, 


In view of this declaration, on September 25, 1931, the Assembly of the 
League of Nations adopted the following resolution: 5° 


The Assembly: 

Notes with satisfaction that the Protocol of September 14th, 1929, 
concerning the revision of the Statute of the Permanent Court of Inter- 
national Justice has now obtained almost all the ratifications necessary 
to bring it into force; 

Notes, however, that the ratification of Cuba is subject to a reserva- 
tion which other States that have ratified the Protocol have not felt 
able to accept; 

Considers that a reservation can only be made at the moment of rati- 
fication if all the other signatory States agree or if such a reservation has 
been provided for in the text of the Convention; 

Takes note that the Cuban Government has, through its first dele- 
gate, declared that it contemplates the withdrawal of the said reserva- 
tion, and expresses its thanks to the Cuban Government for the spirit of 
conciliation which it has shown in the matter; 

Reaffirms the hope which it expressed at its last session that the 
States which have not so far ratified the Protocol will proceed to do so as 
soon as possible; and 

Instructs the Secretary-General to present to the Assembly, for con- 
sideration at its next session, a statement showing the ratifications re- 
ceived by the Protocol of September 14th, 1929. 


Ratifications of the protocol of revision have now (December 1, 1931) 
been deposited by 39 states; 46 ratifications, as things now stand, are required 
to bring the protocol into force. During the year 1931, ratifications of the 
Protocol of Revision were deposited by Bulgaria, France, Italy, and Persia. 
Another conference of signatories may yet be required to bring this protocol 
into force.®° 


THE PROPOSAL OF FINLAND 


The proposal of the Government of Finland to confer on the Court juris- 
diction as a tribunal of appeal in respect of arbitral tribunals established by 
states, which was the subject of resolutions of the Assembly of the League of 
Nations in 1929 and 1930,! came before the Assembly again in 1931, and a 
resolution was adopted adjourning the question for examination at a later 
session, because it presented ‘“‘many aspects on which sufficient light has not 
yet been thrown.” The reluctance of the Assembly with reference to this 
proposal indicates that it is not acceptable, and it should receive a decent 
burial. 


® League of Nations Official Journal, Supp. No. 92, p. 10. 
® A new advisory committee of jurists to consider further amendments is suggested in 
12 British Year Book of International Law (1931), p. 107. 
* See this JourNaL, Vol. 25 (1931), p. 23. 
@ League of Nations Official Journal, Supp. No. 92, p. 11. 
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ATTENDANCE OF THE JUDGES 


The matter of securing the full attendance of members of the Court, to 
which attention was directed when the revision of the Statute was attempted, 
has not ceased to be a problem which affects the efficient working of the 
Court. At the 20th session, three judges were absent—Judges Bustamante, 
Kellogg, and Wang. The new rules adopted on February 21, 1931, provide 
(Article 27): 


Judges are bound to be present at the ordinary session of the Court 
and at all sessions to which they are summoned by the President, unless 
they are on leave or are prevented by illness or other serious reasons duly 
explained to the President and communicated by him to the Court. 


In spite of this rule, three judges were absent at the 21st session—Judges 
Bustamante, Urrutia, and Wang; Judge Urrutia was absent because of 
disqualification. At the first part of the 22nd session, all the judges were 
present and took part in the deliberations on the advisory opinion on the 
Austro-German Customs Régime. Atthesecond part of the 22nd session, three 
judges were absent; Judge Guerrero and Judge Van Eysinga had renounced 
participation owing to their earlier activities within the League of Nations; 
Judge Kellogg was unable to sit owing to reasons of health. When the 
President sought to convoke, for the third phase of the Free Zones case, 
those who had participated in the second phase of the case, two judges were 
unable to attend, and six months’ delay resulted. At the 23rd session of the 
Court, Judges Bustamante and Kellogg were absent. 


ROSTER OF JUDGES ENTITLED TO LONG LEAVE 


On May 13, 1931, in accordance with the provision in Article 27, para- 
graph 5, of the new rules, the Court formulated provisionally the list of 
judges entitled to long leave if they should wish to take it. The object of the 
provision is ‘“‘to enable judges residing at a long distance from their homes in 
consequence of their duties in the Court to resume contact with their own 
countries.’’ The roster adopted by the Court is: President Adatci, Decem- 
ber, 1931, to May, 1932; Judge Urrutia, July, 1932, to December, 1932; Vice- 
President Guerrero, December, 1932, to May, 1933. In order that the 
composition of the Court may as far as possible be known in advance, this list 
was circulated to governments by the Secretary-General of the League of Na- 
tions on June 1, 1931. ® 


BUDGET OF THE COURT 


The total expenditure of the Court in 1930 was 1,665,126 Swiss francs. 
Its budget estimate for 1931 was 2,267,981 Swiss francs, the increase being 
due to changes in the court’s organization, the larger number of judges and 
the new scale of salaries. In the budget for 1932, the Court asked for 2,790,- 


68 League of Nations Document, C. 406. M. 166. 1931. V. 
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140 Swiss francs. In its efforts to economize, the Twelfth Assembly reduced 
this amount by 126,438 Swiss frances, and approved a budget for the Court 
for 1932 of 2,663,702 Swiss francs, or about $515,000. 


PUBLICATIONS OF THE COURT 


In consequence of the revision of Article 65 of the rules, Series A and B of 
the Court’s publications have been combined in a single new series A/B. 
Each issue in this series is to be called a “‘fascicule,”’ and previous issues in 
Series A and Series B have now been given “‘fascicule’’ numbers.** The 
fascicules of Series A/B, which will bear two page numbers, will be collected 
into annual volumes. Henceforward, the text of each judgment or advisory 
opinion will be preceded by a summary, or head-note. Moreover, a consecu- 
tive numbering will in future be given to volumes in Series C, and a new 
numbering has been given to previous volumes in this series. During the 
past year, the Statute and new rules have been published in Series D, No. 1 
(second edition), and the Court’s deliberations on modification of the rules 
have been published in Series D, No. 2, second addendum. This practice of 
publishing various editions of a document, and various addenda, is most in- 
convenient; it loses many of the advantages of serial numbering. Announce- 
ment has been made of the early publication of a two-volume digest of the 
first six annual reports, and of a second volume of Series F containing a 
general index to the publications of the Court. In ten years, the publica- 
tions of the Court number more than 120 volumes. 


PROPOSED PARTICIPATION BY THE UNITED STATES 


Little progress was registered during the year 1931 toward consummating 
the proposal made by President Harding and Secretary Hughes in 1923 that 
the United States should participate in the maintenance of the Court. On 
December 9, 1929, three Court protocols were signed on behalf of the 
United States. On December 10, 1930, these protocols were presented by 
the President to the Senate for its consideration. On January 21, 1931, 
Mr. Elihu Root appeared before the Senate’s Committee on Foreign Rela- 
tions, urging that the Senate consent to the President’s ratification of the 
three protocols. The protocols were not considered at that session of the 
Senate, however, and on December 16, 1931, the Committee on Foreign 
Relations again decided to postpone consideration of the matter pending the 
disposition of “‘ pressing domestic business.” 


* Series E, No. 7, p. 340. 66 Tbid., p. 344. 

% The proceedings are reported in a document printed for the use of the Committee on 
Foreign Relations, entitled Hearing before the Committee on Foreign Relations, United 
States Senate, Seventy-first Congress, third session, Relative to Protocols Concerning 
Adherence of the United States to the Court of International Justice, January 21, 1931. 
Mr. Root’s memorandum is reproduced in Manley O. Hudson, The World Court, 1921-1931, 
p. 235. 
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JUSTICIABLE AND OTHER DISPUTES 
By Sir FiscHer K. C. 


The interesting discussion of the problem of the ‘‘justiciable’” dispute 
contributed by Professor Whitton and Mr. Brewer to the number of this 
JOURNAL! which appeared in July last, tempts me to try to add a few words to 
the many which this question has already provoked. I doso with some hesi- 
tation, as I shall show myself guilty of the audacity of suggesting that a 
comparatively simple solution is possible and has, in effect, already been 
found. But, I do so also with a feeling of pietas to the memory of a great 
lawyer; for on the last occasion when I saw John Westlake he commended to 
me this very question as being that which best deserved the consideration of 
a student of international law. 

In order to clear our minds, let us begin at the very beginning and ask the 
question: What do men mean when they talk of an international ‘‘dispute’’? 
And the answer to the question must surely be that by these words they in- 
tend an open or expressed conflict between two or more members of interna- 
tional society as to something to be done or suffered by one or more members 
of that society on the demand of another member or members. Further, 
such a conflict is necessarily conceived as capable of being solved by an ap- 
peal to a rule or standard. When, however, we go on to enquire what that 
standard is, we find that two conceptions are possible: the conception, on the 
one hand, of a fixed or, at least, an ascertainable, rule of law giving effect to 
existing rights and duties, and, on the other hand, the conception of a higher 
general interest of the whole international community which will not neces- 
sarily be realized by the mere assertion of existing rights and duties. There 
may, of course, not be, and in the past there has usually not been, any ready 
method of ascertaining the rule of law applicable, and there is not at the 
present time and there never has been any authoritative method of determin- 
ing what are the requirements of the higher interests of the international 
community. But it is not conceivable that a solution of an international 
dispute is impossible by the application of one another of these standards, 
though it may well be that on occasions the two standards will not yield the 
same solution. This, it is hardly necessary to add, is not to say that inter- 
national disputes cannot be settled in any other way and particularly by a 
naked appeal to force; all that is suggested is that either international law or 
international wisdom, guiding itself by international “‘equity”’ in the broad- 
est sense, can, if appealed to, supply a solution for any international dispute. 

What then happens in practice, when the parties to a dispute are agreed 


1Vol. 25, No. 3, p. 447. 
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not to have recourse to war but to employ pacific methods of settlement? 
The first thing for them to do is to arrive at a conclusion as to which of these 
standards is to be applied. For while it may happen on some occasions that 
the disputants agree as to the standard to be applied, it is also possible that 
one disputant has one standard in mind and his opponent or opponents the 
other. 

Let us look at the way in which, according to the standard applicable, the 
disputants, if they use the very simplest language, will put their case. If the 
legal standard is applicable, the claimant state will be saying to the other, 
“You are violating the rights which international law gives me,”’ but if the 
other (we may provisionally call it the ‘ political’) standard is applicable, the 
claimant will be saying ‘“‘the higher international interests require that our 
mutual rights and duties be changed.”’ Tertiwm non datur. For even the 
most obviously unjust international demands—the demand, for example, for 
the partition of Poland—can, and, if a peaceable solution is attempted, 
must, be put into the shape of an invocation of the higher international 
interests, even though those interests were, in the conception of the claimant 
state, to be served by action which to impartial persons would seem naked 
aggression. For an aggressor can, and normally does, contend that his civili- 
zation or methods of government are superior, either actually or potentially, 
to those which he wishes to supersede. Nor is this contention always and 
necessarily erroneous. Thus the world, on the whole, has profited by the 
Barbarian invasions of the later Roman Empire and the European conquest 
of America. 

Similarly the answer of the defendant state or states, according to the 
standard applied, will take one of two forms. The answer may be “I am 
not violating the rights which international law gives you,” or, the defendant 
state may say, ‘‘What I am doing may, or may not, be in accordance with 
law, but I am justified in my action by higher international interests.” If 
the former answer is given, then if the claimant state on its side is alleging a 
violation of international law, we have at once the “‘legal”’ dispute. But if 
the opponent is appealing to the higher international interest, clearly this 
answer is not conclusive, nor, what is chiefly important for our present 
purpose, is it relevant to the claim. For the opponent is alleging in sub- 
stance that the rights given him by international law are insufficient or inap- 
propriate and that the higher international interests require these rights 
to be changed. The opponent is asking for something like international 
legislation; it is no solution to refer him to an international court of law. 

If, on the other hand, the latter of the two suggested possible answers is 
given, and the defendant state thus appeals to the higher international 
interests, then we have an agreement as to the standard if, but only if, the 
claimant has similarly invoked the higher equities; on the other hand, 
if the claimant is formulating a legal claim only, the opponents are not 
agreed as to the standard to be applied, and apparently no further steps can 
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be taken, in the absence of agreement, towards the solution of the dispute. 

It is apparent that this method of distinguishing between legal and 
political disputes proceeds by way of the enquiry, what is it that the disput- 
ants are actually alleging as to their difference? How do they, each of them, 
put their case? And is not this the only sensible and logical method. of 
approach? For a dispute, after all, is essentially a relation of minds, and to 
determine its nature the first step to take is to ascertain the content of the 
minds in question with reference to the matter in dispute. 

This method, therefore, is essentially practical; while on the one hand it 
makes it impossible to say beforehand that disputes as to certain subject 
matters are or will necessarily be either legal or political, on the other hand, 
so soon as a dispute arises, the method permits it to be placed in one or the 
other category according to the result of a simple examination of the allega- 
tions on either side. It cannot be said beforehand that a dispute—to give 
one or two examples—as to tariffs or immigration or as to what ought to be 
done with reference to a matter regulated by treaty, is or is not to be settled 
by the application of law. You have first to ascertain what it is that is being 
alleged on either side. Are both sides appealing, if tariffs be the occasion of 
a dispute, to a commercial treaty or to general international law, or is one of 
them saying that a particular tariff, proposed or in force, inflicts such injury 
on its nationals that in the higher international interests it ought to be 
withdrawn? Until the answer to this question is known, it is not possible to 
classify the dispute. 

There is nothing new or original in this solution of the problem. The 
formula ‘‘ disputes with regard to? which the parties are in conflict as to their 
respective rights” is found in the Locarno Treaties (1925) and in the General 
Act (of Geneva) for the Pacific Settlement of International Disputes (1928). 
And in 1928 the Franco-American Arbitration and Conciliation Treaty, 
following the precedent of earlier American drafts, employed substantially 
the same formula with the curious addition, “‘and which (1.e., disputes which) 
are justiciable in their nature by reason of being susceptible of decision by the 
application of the principles of law or equity.” 

What exactly was the import of the latter words is not very clear, but they 
come perilously near to defining a thing by itself. There is a certain sugges- 
tion of tautology in a solemn declaration that disputes which are susceptible 
of decision by the application of the principles of law or equity are the dis- 
putes which are susceptible of being decided by a court. Perhaps all that 
one can be sure about as to the phrase, is that ‘‘equity”’ is used in the sense of 
a formal legal system and not an equivalent to ‘‘ex aequo et bono.’”’ For an 
“equitable” solution in the wide sense, the word ‘‘equitable” being used 
with a relative and not an absolute meaning, must be possible for every 
dispute. 

* It is not obvious why these three words are used. The simple preposition “in” would 
seem to be sufficient. 
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It may, and possibly will, be objected to this solution that it tends to 
diminish the effective authority of international law by allowing a state at 
its own arbitrary choice to refuse to submit what ought to be a legal difference 
to a legal decision; we are, it will be said, allowing a state, even over so 
eminently legal a question as that of the interpretation of a treaty, to give a 
dispute a political character and so avoid submission to law. To this 
objection, however, various answers may be suggested. 

In the first place, whether you accept the subjective criterium here advo- 
cated or, on the other hand, seek to substitute an objective criterium based 
on the subject-matter of the dispute, equally it is always open to states to 
frame their own contentions in whatever way they please. Thus in existing 
conditions a state may always say (though the responsibility of doing so is 
very serious) that it is seeking to revise a treaty and that therefore a dispute 
as to a subject-matter covered by a treaty is not a mere dispute as to inter- 
pretation, not a mere question as to existing rights, but a demand that 
existing rights be changed. The French press—if not the French Govern- 
ment—in relation to the question of the Austro-German Customs Union, in 
effect said that it interpreted existing rights in a certain way but that if it 
should turn out or be held that this interpretation was inaccurate, neverthe- 
less in the higher interests of Europe, existing rights should be modified, that 
is, in effect that existing treaties be revised, though the word ‘‘revision”’ 
was not used. The proposed definition, therefore, does not increase the 
existing freedom or licence in matters international. 

In the second place, what we are doing is not to determine whether in any 
particular instance a dispute is or is not susceptible of submission to a method 
of peaceful settlement, for states are always free to bind themselves by con- 
tract to deal in particular ways with all contests, whatever may be their 
subjective characteristics, which may arise in connection with a given 
subject-matter. What we are doing is to ascertain what is the character of 
disputes which qualifies them for decision by a court of law or by arbitrators 
whose duty it is to apply the law. We cannot compel states to throw their 
disputes into a certain form, though we can put before statesmen the ad- 
vantage of doing so wherever possible. And we can insist on the serious 
implications, and the dangers, of a claim to alter rights. 

In the third place, we have hitherto been speaking as if a “dispute” had a 
certain unity and could be treated as being a whole and, therefore, capable of 
being adequately described by a single epithet—“‘legal”’ or “political.” 
This however is not so. An international dispute, like a private lawsuit, 
may contain in itself several distinct issues, and of these some may be legal 
and others political or non-legal in character. Thus, to take a modern in- 
stance, the Bering Sea British-American dispute comprised both the legal 
issue as to what were the existing fishing rights and the political or adminis- 
trative issue of how the fishing was to be regulated, once those rights were 
ascertained or if they were ascertained in a certain way. Or, again, the dis- 
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pute between Danzig and Poland as to the ultilization of the port of Gdynia 
contains issues some of which are of a legal and others, potentially at any 
rate, of a political character. So there will be many disputes in which the 
presence of a political issue will not suffice to give a political character to the 
whole matter; certain points in the dispute will be legal points, claims as to 
existing rights, the solution of which may contribute powerfully to the ulti- 
mate settlement. This truth is implicitly recognized in the Covenant of the 
League of Nations and the Statute of the Permanent Court of International 
Justice, and is being developed in the practice of the League Council; the 
Council’s power to seek, and the Court’s power to give, advisory opinions is 
the practical recognition of the possible existence of a difference as to a legal 
point within the ambit of a dispute of a wider nature. 

Powerful support has been given to the proposal to recognize to a judicial 
or arbitral authority, and in particular to the Permanent Court of Interna- 
tional Justice, the power to decide whether an issue is or is not susceptible of 
legal decision. But here we must distinguish. Where, as in the General 
Act of Geneva, the Court is provided with a definition of the legal dispute, all 
that is done is to recognize to the Court a right to interpret the instrument in 
pursuance of which (whether or not a special compromis has also been agreed) 
the parties come before the Court. The Court in such a case does not by its 
decisions supply a definition, or material for the definition, of a particular 
class of dispute. It applies a definition already given it. Where, on the 
other hand, as in the proposal of the Institute of International Law in 1922, 
the suggestion is to give the Court, possibly acting by a certain*® majority of 
its members, a general power in any dispute to say whether it is or is not sus- 
ceptible of legal decision, the case is quite different. Such a proposal, if 
accepted, would in truth give to the Court the power (1) to say whether a 
state was or was not justified in raising a political issue, and (2) to settle a 
binding body of law fixing the limits of the justiciable dispute. The Court 
would then, in form at least, possess authority to govern and pass upon the 
policy of states in international disputes and to compel states to submit 
disputes to legal decision without either their special assent in particular 
cases, or a general previous assent delimiting a class of cases as apt for legal 
decision. It seems highly improbable that states will ever give such powers 
to a court of law superior to themselves in authority. And in fact the world 
is not developing in this way. States insist, in substance, and rightly insist, 
that the question what disputes are for legal decision, whether by a court or 
by arbitrators, is a matter which is itself political, a matter that is to be 
settled by a process in the international sphere analogous to legislation in 
the domestic sphere; such a question cannot be left to be decided by a court 
but must be kept for settlement by the states themselves, settlement, that 
is, by the application of reason and not by war. And this is why it is of 
such high practical importance that states should provide themselves with 


’ Three quarters are proposed in the resolution of the Institute. 
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an acceptable definition of the legal dispute. Such a definition I believe 
to have been supplied in the formula which declares the legal dispute to 
be one in which the two parties are both claiming their “‘rights’’ according to 
a system of law conceived as existing; whether or not they are so claiming 
such rights can only be decided by examining the contentions which at its 
own arbitrary discretion each state chooses to advance. 

One last word, by way of postscript, may be added. A claim to change 
existing international rights is not necessarily a morally wrong claim. Sucha 
claim, ethically considered, may be either good or bad in character. The 
business of the world is not merely to maintain the existing system of inter- 
national rights; it is also, sometimes, to amend it. The policeman, whose 
business it is to arrest, and the magistrate whose business it is to punish the 
person who goes beyond existing rights—the “‘aggressor’’—do not constitute 
the whole of the international machinery of which the world has need. We 
lawyers therefore have no right a priori to pass moral condemnation on a state 
for not being willing to submit a particular case to legal decision. Each case 
must be judged, if judgment is necessary, on its own merits. Existing rights 
must from time to time be changed. Change is the law of life. The most 
important, and the most difficult, international problem is to provide a 
means of settling peaceably the non-legal disputes and thus to make possible 
a process of peaceful change in international relations. 
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THE TWO-THIRDS RULE IN SENATE ACTION UPON 
TREATIES, 1789-1901 


By R. McCLenpon 
Washington, D. C. 


The one provision in the Constitution of the United States which relates 
to treaty-making is found in Article II, section 2, clause 2, and, as is well 
known, reads as follows: “‘ He [the President] shall have Power, by and with 
the Advice and consent of the Senate, to make Treaties, provided two-thirds 
of the Senators present concur...’ By the ‘Two-thirds Rule in Senate 
Action Upon Treaties,” then, is meant simply this constitutional provision 
requiring the affirmative vote of two-thirds of the members present to give the 
advice and consent of the Senate to the ratification or acceptance of treaties 
on the part of the United States. In other words, it denotes the differences 
between the vote of a mere majority and that of 6624 per centum. A treaty 
defeated by the operation of the two-thirds rule, therefore, is one which 
receives the approval of at least one-half plus one of the senators present, 
but not as many as two-thirds of them. Or, stated in another way, it is one 
which is disapproved by at least one-third plus one of the senators, but not 
by one-half of them. 

Few provisions of the Constitution have been criticized more severely 
than this treaty-making clause. It has been the subject of repeated 
attacks in recent years, more particularly since the rejection of the 
Treaty of Versailles at the close of the World War. Expressions. of 
extreme dissatisfaction with such a provision, however, date back at least 
to the turn of the century. One of the earliest of the severe critics was John 
Hay, Secretary of State in the McKinley and Roosevelt administrations.! 

1 His attitude may be understood by specific reference to only a few of the pointed state- 
ments be made in that regard. Just after the Senate had agreed with but one vote to spare 
to the ratification of the treaty of peace with Spain in February, 1899, Hay stated that there 
were several outstanding questions which should he settled by the treaty method. He be- 
lieved that each of the treaties would be supported by a majority of the Senate, but that 
“a malcontent third would certainly dish every one of them.”” (See Henry Adams, The 
Education of Henry Adams, Boston, 1918, p. 374.) 

In the spring of 1899, when on the verge of a nervous collapse, Hay wrote to his intimate 
friend J. G. Nicolay that the thing which had aged and broken him was the attitude of a 
“minority of the Senate which brings to naught all the work a State Department can do.” 
(Quoted in W. R. Thayer, The Life and Letters of John Hay, 2 vols., Boston, 1915, II, pp. 
239-240.) When in October, 1900, the Secretary came to the point of resigning his post, he 
stated that one reason for taking this action was because the Senate made it impossible for 
him to carry out the policies he had expected to pursue. (Hay to Samuel Mather, Oct. 8, 
1900, in Thayer, John Hay, II, p. 254.) 
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Hay’s opposition to the two-thirds rule was coupled with, and no doubt in- 
tensified by, a feeling of antagonism towards the Senate in general.? Later 
critics have been less severe than he. Yet there have been numerous ex- 
pressions of opinion to the effect that a minority should not be enabled to 
dictate the action taken by the Senate upon treaties. In this instance a 
brief analysis of the main points of the criticism offered and of the objections 
raised will suffice for the purpose at hand. In the first place, it has been held 
that the two-thirds rule is extremely undemocratic. The composition of the 
Senate, even as originally established, its critics say, was a violation of the 
democratic principle. This irregularity, moreover, has been intensified by 
the large increase in the number of States and the wide diffusion of popula- 
tion. In this connection the assertion has been made, and with truth, that 
it is now possible to select as many as seventeen States which have a total 
population of less than one-tenth that of the entire country. Yet by the 
operation of the two-thirds rule the Senators from those States, being one 
more than one-third of the whole group, can defeat a treaty which may be 
favored by the remainder of the Senate, the entire House of Representatives, 
the President, and the public opinion of the country.’ 

The unforeseen réle which political parties and partisan politics play in the 
determination of foreign policy has been cited as another argument in favor 
of allowing a bare majority of the Senate to approve treaties. The rise of 
American political parties, it has been stressed, was not anticipated by the 
framers of the Constitution. Under this system, moreover, the President 
and the members of the Senate hold office, of course, as party representa- 
tives. Yet seldom can the administration in power maintain a party 
strength of two-thirds in the Senate. Consequently, with the Senators 
voting according to the dictates of party policies, the critics say, it is in- 
evitable that a large number of treaties will be rejected. This danger would 
be lessened but little, they maintain, granted that a certain number of 
Senators would always cast their votes solely on the merits of a treaty. In 
that case, even, the administration must control the support of two-thirds 
of the non-partisan vote as well as the same proportion of those who regard 
the matter as a party issue. Thus the partisan vote, however small it 
may be, is enabled to defeat the will of the majority. Consequently, the 
conclusion is that the two-thirds rule under the existence of the party 


2 He once compared a treaty entering the Senate to a “bull goingintoanarena.” (Thayer 
II, p. 393.) Familiar to many, too, is the story that more than once Hay stated that be- 
cause he was so hampered by the Senate in dealing with foreign nations he felt “as if he 
had one hand tied behind his back and a ball and chain about his leg.” See A. M. Low, 
“The Usurped Powers of the Senate,” in The American Political Science Review, I, pp. 
1-16. 

’ For a representative portion of this type of criticism, see S. W. McCall, “The Power of 
the Senate,” in Atlantic Monthly, XCII, pp. 483-442; S. H. Perry, “The Treaty-Making 
Power,” in North American Review, CCXVI, pp. 32-40; J. W. Garner, American Foreign 
Policies (New York, 1928), pp. 29-30. 
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system is more likely to secure partisan inaction than non-partisan ac- 
tion. 

Opponents of the treaty-making clause have not limited their activity to 
mere academic discussion and criticism of the two-thirds rule. Several at- 
tempts have been made to abolish it altogether. Twice in 1899, shortly 
after the close of the Spanish-American War, an effort was made in the 
House of Representatives to have adopted a joint resolution offering a pro- 
posed constitutional amendment which would allow the President and a 
bare majority of the Senate to make peace treaties.» In March, 1920, there 
was introduced in the Senate itself a joint resolution proposing an amend- 
ment whereby the President and ‘‘a majority of the Senate present’’ would 
be permitted to conclude all types of treaties.6 A similar resolution was 
offered in the House of Representatives the following December.? Neither 
proposal proceeded beyond the committee stage, but subsequently the at- 
tempt was made two separate times in the Senate. Meanwhile other and 
more radical changes in the treaty-making power were suggested. On 
July 28, 1919, there was introduced in the lower house of Congress a resolu- 
tion looking towards an amendment which would permit the House of Repre- 
sentatives to share with the Senate the power of approving treaties. No 
action was taken, but within the following nine years it was introduced no 
less than four more times.’ Finally, one proposed change would necessitate 
a popular vote for the approval of ‘‘certain’’ treaties.!° 

No attempt is made here either to condemn or to justify the attacks which 
ane been made upon the two-thirds rule. Yet, judging solely from the ac- 


‘See Perry, op. cit., Presidential address of John W. Davis, in Report of 46th Annual 
Meeting, American Bar Association, August, 1923 (Baltimore, 1923), pp. 202-203; J. M. 
Mathews, American Foreign Relations (New York and London, 1928), pp. 425, note. and 
429. 

5 55th Cong., 3rd Sess., House of Representatives Journal, Feb. 6, 1899, p. 137; 56th Cong., 
Ist Sess., H. R. Journal, Dec. 4, 1899, p. 10. 

° 66th Cong., 2nd Sess., Congressional Record, March 22, 1920, p. 4674. 

766th Cong., 3rd Sess., Congr. Record, Dec. 6, 1920, p. 11. 

8 67th Cong., Ist Sess., Congr. Record, April 12, 1921, p. 151; 68th Cong., Ist Sess., Congr. 
Record, Dec. 10, 1923, p. 150. John W. Davis, as President of the American Bar Associa- 
tion in 1923, and again as candidate for President of the United States the following year, 
warmly approved this proposal. See Report of the American Bar Association, August, 
1923, pp. 202-203; N. Y. Times, July 26, 1924. 

*66th Cong., Ist Sess., Congr. Record, July 28, 1919, p. 3292; 67th Cong., Ist Sess., 
Congr. Record, April 11, 1921, p. 100; 68th Cong., Ist Sess., Congr. Record, Dec. 5, 1923, p. 
43; 69th Cong., Ist Sess., Congr. Record, Dec. 7, 1925, p. 455; 70th Cong., Ist Sess., Congr. 
Record, Dec. 5, 1927, p. 99. The persistent representative was A. J. Griffin of New York. 
The late W. J. Bryan, in his Jackson Day Address, January, 1920, favored this change. See 
66th Cong., 2nd Sess., Congr. Record, Jan. 9, 1920, pp. 1250-1251. It has been favored by 
Quincy Wright, The Control of American Foreign Relations (New York, 1922), p. 368, note; 
and Garner, American Foreign Policies, p. 30. See also D. F. Fleming, The Treaty Veto of 
the American Senate (New York and London, 1930), especially, pp. 282 ff. 

© See 66th Cong., 3rd Sess., Congr. Record, Jan. 7, 1921, p. 1134. 
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tion taken by the Senate upon treaties in the period from 1789 to 1901, it 
appears that these attacks, in a large measure, have been misplaced. Dur- 
ing this time at least, that specific requirement was the cause for the defeat of 
only a small number of treaties. In other words, the two-thirds rule as such 
played a very minor réle. A few figures will make the whole matter some- 
what clearer. In the period under review practically 900 treaties were sub- 
mitted to the Senate. That body accepted considerably more than one- 
half of the total number without making any changes in them. Almost 200 
were modified with amendments before they were approved. Fifty-six 
treaties were rejected by a majority vote. The Senate failed to take final 
action on 61. Seventeen were returned to the President on request before 
the Senate had concluded its deliberations on them. Twelve were pending 
before that body on March 4, 1901. Lastly, of the whole number of treaties 
submitted to the Senate, only 16 were defeated on any vote by the operation 
of the two-thirds rule." Not all of these treaties, however, were finally 
rejected. The votes on a majority of them, as will be noted, were recon- 
sidered and the treaties eventually accepted. Reconsideration was made 
possible, it should be explained at this point, by a Senate rule adopted as 
early as 1801. It provides that on any measure in which two-thirds of the 
members present are necessary to carry the affirmative, a member who 
voted on the prevailing side may move for reconsideration; such a motion is 
decided by a majority vote.” 

The Government of the United States had been in operation under the 
present Constitution for half a century before any treaty was defeated by 
the operation of the two-thirds rule. The first was with a Miami tribe of 
Indians, dated November 6, 1838. Another fifteen years elapsed before one 
with a foreign nation was similarly rejected. This was the familiar Gadsden 


11 These figures have been derived from a careful survey of the Journal of the Executive 
Proceedings of the Senate of the United States of America, 1789-1901 (32 vols., in 34, 
Washington, 1828-1911), which is to be cited hereafter simply as Senate Executive Journal 
(Sen. Ex. Jour.). It is to be noted that no attempt has been made to state with exact 
mathematical accuracy the largest figures which have been given in this summary. The 
chances of error are too great, especially, since in some cases the records are not entirely free 
from error. Moreover, a number of documents which passed through the Senate as regular 
treaties were nothing more than additional articles or agreements to extend the time-limit 
for an exchange of ratification, or again merely the extension of the duration of a former 
treaty. It is hoped, however, that the smaller figures are exactly correct. That is par- 
ticularly true with regard to the number of treaties which have been defeated by the opera- 
tion of the two-thirds rule. 

The totals given, it should be understood, include agreements with Indian tribes which, 
until 1871, were submitted to the Senate for approval just as those with foreign countries. 
For secondary statements of treaty totals, see H. C. Lodge, A Fighting Frigate and Other 
Essays (New York, 1902), pp. 253-254; C. C. Tansil, “The Treaty-Making Power of the 
Senate,” in this JourNnaL, Vol. 18 (1924), pp. 459-482; “Treaty-Making Powers of the 
Senate,”’ Foreign Policy Association Pamphlet, IV, No. 16. 

12 This rule is printed in Sen. Ex. Jour., I, p. 376. 
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Treaty with Mexico, signed December 30, 1853. In the meantime, how- 
ever, the Senate by less than a majority vote had disapproved the ratification 
of two other Indian treaties, one with the Pottawautomies, June 5, 17, 1846, 
and another with the Half-breeds of the Sioux Indians, October 9, 1849. 
Following the Gadsden Treaty, came another with the Yancton-Sioux, or 
Dacotah Indians, April 19, 1858. The remaining eleven treaties, listed ac- 
cording to the government with which they were concluded and the date of 
their signature, are as follows: Two Sicilies, October 1, 1855; Nicaragua, 
March 16, 1859; Spain, March 5, 1860; Belgium, May 20, 1863; Hawaii, 
May 21, 1867; San Domingo, November 29, 1869; Mexico, July 13, 1882; 
Nicaragua, December 1, 1884; Mexico, January 20, 1887; Great Britain, 
July 12, 1889; and Great Britain, January 11, 1897. 

With the above list of treaties this paper is most concerned. It would be 
outside the scope of the discussion, however, to consider in any detail the 
negotiations which led to the conclusion of them. Nor would it be appropri- 
ate to give any more of the contents than is necessary in order to clarify the 
discussion relative to their disposal. It has not been possible in every case, 
moreover, to determine the real cause of the opposition which was raised; 
nor has that been considered essential for the purpose at hand. No criti- 
cism is directed at the réle played by the Senate as a part of the treaty-mak- 
ing power. The Constitution clearly charges that body with the right and 
duty of rejecting, if it sees fit, any treaty which may be submitted to it. As 
will be shown, moreover, party politics was a minor factor, all told, in the 
Senate’s deliberations on the sixteen treaties in question. For the most 
part, then, the treatment will be limited to a discussion of the technical ac- 
tion taken upon them, together with an estimate of the political or partisan 
character of these decisions. 


INDIAN TREATIES 


So similar were the proceedings on the Miami, the Pottawautomie, and the 
Yancton-Sioux Indian treaties that the three may be discussed together. 
Each of them dealt with the general question of Indian land cessions to the 
United States.“ Within a relatively short time after they were submitted 
to the Senate, in each case unamended, they were defeated by the respective 
votes of yeas 18, nays 15; yeas 23, nays 16; and yeas 19, nays 16.4 Regard- 
less of these indications of disapproval on the part of the Senate, the treaties 
were not destined to be rejected finally. The division on no one of them 
may be considered as political or partisan to any marked degree. Also the 


18 As will be seen, all were ratified eventually. For the texts, see Indian Affairs Laws and 
Treaties, comp. by C. J. Kappler (2 vols., Washington, 1904), issued as 58th Cong., 2nd 
Sess., Senate Doc. No. 319, II, pp. 519-524, 557-560, and 776-780, respectively. 

4 For these votes on the resolutions of advice and consent to ratification, see Sen. Ex. 
Jour., V, pp. 181-182; VII, p. 124; and X, pp. 439-440. 

4} The information pertaining to the political party affiliation of the individual senators 
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vote in each case was reconsidered. These actions were followed immedi- 
ately by second votes on resolutions of advice and consent to ratification, 
when the treaties were approved by the counts of yeas 33, nays 5; yeas 36, 
nays 8; and yeas 32, nays 15." 

A comparison of the respective votes in the case of each of these Indian 
treaties shows that the technical reasons for their final acceptance, after the 
first votes of rejection, were the following: First, a number of Senators who 
failed to go on record at all the first time voted in the affirmative the next; 
secondly, a number of original negative voters failed to vote the second time; 
and, finally, several members switched from the negative to the affirmative 
between votes. No amendment had been added to any of the treaties. 
Consequently, they were approved in the exact form as when submitted to 
the Senate. Thus the results of the operation of the two-thirds rule were 
practically negligible. At the most it merely postponed favorable action 
for a few days. 

In the treaty with the Half-breeds of the Sioux Indians, October 9, 1849, 
the United States attempted to regain title to a tract of land, located in the 
southeastern part of the Territory of Minnesota, which previously had been 
set aside for these Indians.’ Unamended, the treaty was rejected in the 
Senate on September 9, 1850, by a vote of yeas 28, nays 17.18 This rather 
light and distinctly non-partisan vote was reconsidered a few days later; but 
immediately thereafter the Senate tabled the treaty.® As such it was 
effectively killed, for no further action was taken. The provisions of the 
treaty, however, were destined to appear as law in another form. A resort 
to legislation was the new procedure which was adopted. In July, 1854, 
President Franklin Pierce approved a bill which had been designed to carry 
out the purposes of the treaty.2° When in due time this law was executed, 
the United States came into full possession of the land in question.”! 


who participated in these votes was gained largely from The Biographical Directory of the 
American Congress, 1774-1927 (Washington, 1928), issued as 69th Cong., 2nd Sess., House 
Doc. No. 783. The brief biographical sketches, which form the major portion of this work, 
give in practically every case the party adherence of each person who has served as a mem- 
ber of Congress. As these sketches are arranged alphabetically according to the name of the 
individuals, and with no regard for the time of the periods of service, it is obviously imprac- 
ticable to cite specific page references. Later statements made in the text of this paper with 
regard to the political complexion of any vote, it is to be understood, are based upon this 
same source. Further citations to it, therefore, seem unnecessary. 

16 Sen. Ex. Jour., V, p. 183; VII, p. 126; and XI, p. 56. 

17 Treaty with the Dacotah (Sioux) Indians, Oct. 9, 1849. MSS., Dept. of Interior, 
Office of Indian Affairs. The tract was familiarly known as the Wabasha Reservation. 

18 Sen. Ex. Jour., VIII, p. 229. 19 Sen. Ex. Jour., VIII, p. 248. 

2” U.S. Stat. at Large (44 vols., Boston and Washington, 1845-1927), X, p. 304. 

21 W. P. Cole, Commissioner of Indian Affairs, to the Senate Committee of Indian Affairs, 
May 4, 1864, in 38th Cong., Ist Sess., Sen. Report No. 62, pp. 1-2. For a general account 
of this whole affair, see W. W. Folwell, A History of Minnesota (4 vols., Saint Paul, 1921- 
1929), I, pp. 267-304, 321-325, 483. 
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Mexico, DEcEMBER 30, 1853 


Those provisions of the Gadsden Treaty dealing with the acquisition of 
territory, such as the new boundary line, the.size of the cession to be ac- 
quired from Mexico, and the price to be paid for it, occasioned the greatest 
difficulty in the Senate.22 That body was engaged in debate on the Kansas- 
Nebraska Bill when it received the treaty from the President on February 
10, 1854.7 Coming at that time, it was for obvious reasons destined to meet 
stiff opposition. The Senate did not begin its consideration until March 9, 
but from then until final disposition was made of it on April 25, the treaty 
was the subject of considerable differences of opinion.24 Unamended, it 
undoubtedly would have been rejected by a majority vote. Modified with 
amendments, however, it was rejected on April 17, by the minority count of 
yeas 27, nays 18.% This division was decidedly sectional, if not political. 
Seventeen of the 18 negative votes were cast by northern Senators, while 
only one southern man voted against it. The following day the Senate 
ordered that the vote of rejection be reconsidered. It then made three fur- 
ther changes in the treaty and accepted it by the vote of yeas 33, nays 12.” 

A comparison of the two votes shows that one original affirmative voter 
switched to the negative. Two of the original opponents, on the other hand, 
supported the treaty on the second count. That result alone, of course, 
would not materially have affected the final outcome. The real reason for 
the success of those who supported the treaty, then, was the gain of new 
voters by the affirmative, together with a loss of votes on the part of the 
opponents of the treaty. In that respect the net gain of the affirmative was 
five; the net loss of the negative was the same. These shifts of votes were 
undoubtedly due in part to the adoption of the amendments after the treaty 
was first rejected. They, at least, determined the size of the majority by 
which it was accepted. Yet, since these amendments were negligible in 
comparison with the whole text of the original document and the amend- 
ments adopted prior to the rejection, it is altogether likely that the sup- 
porters of the treaty would have been successful had no new amendments 
been added. Regardless of these technical considerations, the fact remains 


*2 This treaty, of course, was ratified. In the amended form, it is found in Treaties, Con- 
ventions, International Acts, Protocols and Agreements between the United States of 
America and other Powers, 1776-1909, comp. by W. M. Malloy (2 vols., Washington, 1910), 
issued as 61st Cong., 2nd Sess., Sen. Doc. No. 357, I, pp. 1121-1125. The original text may 
be reconstructed by comparing this amended form with the resolution of ratification (stating 
the amendments) as given in Sen. Ex. Jour., 1X, pp. 312-315. The original text, however, 
appeared in a very accurate form in the N. Y. Daily Times, Feb. 15, 1854. 

*8 Sen. Ex. Jour., [X, pp. 238-239. 

* P. N. Garber, The Gadsden Treaty (Philadelphia, 1923), discusses in full the diplomatic 
situations which produced the treaty, the negotiation, and the Senate action upon it. J. F. 
Rippy, The United States and Mexico (New York, 1926), devotes several chapters to this 
phase of the relations between the two countries. See pp. 42-168. 

* Sen. Ex. Jour., IX, pp. 302-306. 6 Ibid., pp. 311-315. 
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that again the two-thirds rule played a minor réle. It delayed the approval 
by the Senate but eight days, and the final action of the two governments 


not at all. 


KINGDOM OF THE Two SIcILIEs, OcTOBER 1, 1855 


The action of the Senate in the case of this Treaty of Amity, Commerce, 
Navigation, and Extradition was rather unusual. The convention was re- 
jected at first by the non-partisan vote of yeas 20, nays 14.27 This action 
was immediately reconsidered, the treaty was amended by the complete 
elimination of the extradition articles, and the amended document was ac- 
cepted by the vote of yeas 36, nays 2.28 Now it was that the unusual oc- 
curred. After having reconsidered this approval, the Senate restored the 
extradition features and then, by a vote of yeas 35, nays 8, gave its consent 
to the ratification of the treaty in the exact form first rejected.22 That was 
the form, too, in which it was ratified and proclaimed in effect.*° 

Undoubtedly the amendment adopted after the treaty was rejected in- 
fluenced the vote by which it first was accepted. Yet the fact that the 
treaty eventually was accepted without the amendment is conclusive proof 
that it was not the sine qua non of the Senate’s approval. The only logical 
method of reaching any conclusion as to why the treaty was accepted finally, 
therefore, is to compare the vote by which it was defeated with the last one 
of acceptance. Such comparison shows that on the last vote the affirmative 
gained the support of 13 senators who did not vote the first time, and that 
of three who changed from the negative. The opponents lost also the votes 
of five who did not commit themselves the last time. The change of three 
votes from the negative to the affirmative taken alone would have given the 
treaty the requisite two-thirds. Again, however, the large majority by 
which a treaty, once defeated by the two-thirds rule, was accepted eventually 
was the result of the support of Senators who neglected to vote at first, to- 
gether with the evident unwillingness of a few opponents to go on record the 
second time against a measure which was assured of success. 


NicaraGua, Marcu 16, 1859 


This convention with Nicaragua was mainly a general Treaty of Friend- 
ship, Commerce, and Navigation. The last several articles, however, dealt 
specifically with the question of an interoceanic canal. The first mentioned 
provisions need not be considered further since they met with no opposition 
in the Senate. Upon the canal proposals, however, the fate of the treaty 
hinged. Stated briefly, the Republic of Nicaragua granted to the United 
States the right of transit between the Atlantic and Pacific Oceans on equal 


27 Sen. Ex. Jour., X, p. 139. Two minor amendments had been adopted before the vote 
was taken. 

Ibid., X, pp. 142-143. 2° Tbid., pp. 143-144. 

#9 See Malloy, Treaties, Conventions, etc., II, pp. 1814-1823. 
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terms with its own government upon any route of communication, on land 
or water, which then existed or might be constructed. The United States, 
on the other hand, agreed to protect all routes of communication, and was 
empowered to use force, under certain conditions, in order to keep open all 
transportation routes across Nicaragua.* 

By the adoption of two amendments on March 15, 1860, the Senate elimi- 
nated the last mentioned provision of the treaty. The following day, 
strangely enough, both of these amendments were rescinded and the treaty in 
the unamended form was rejected by a vote of yeas 31, nays 20. For the 
most part those Senators who originally supported the amendments voted 
against the whole treaty. That number included 16 Republicans, two 
northern Whigs, one Free Soiler, and one Democrat. Twenty-six Demo- 
crats, three southern Whigs, one Free Soiler, and one Republican supported 
it. Consequently, the vote was almost purely political. The opposition 
soon broke down. A number of Republicans deciding that they had adopted 
the wrong course, held a caucus for the purpose of considering the feasibility 
of a reconsideration.** This was done. The Senate, then, after adopting a 
compromise amendment, approved the treaty by the vote of yeas 35, nays 
6.°° A comparison of this with the vote of rejection shows that the actual 
reason for the final acceptance of the treaty was the transfer of a large num- 
ber of negative votes to the affirmative, and the failure of other originally 
negative voters to go on record at all the second time. The amendment 
adopted subsequent to reconsideration made it possible for them to do this 
without completely compromising their former position. Although ap- 
proved by the Senate, this treaty was never consummated.” Its amended 
provisions, however, were embodied in a treaty signed by the two govern- 
ments on June 21,1867. The Senate approved this latter document without 
a dissenting vote.*? It was ratified and duly proclaimed in effect.** 


Spain, Marcu 5, 1860 


The second treaty to be defeated by the two-thirds rule in a strict party 
vote during the period immediately preceding the Civil War was the result of 
an attempt on the part of the United States and Spain to settle all outstand- 
ing claims between them. Spain agreed to pay outright practically the 
whole sum of the ‘‘Cuban claims” which were held against that government. 


"| Treaty with Nicaragua, March 16, 1859, MSS., Dept. of State. A copy of this treaty 
was published in the N. Y. Herald, March 21, 1860. 

2 Sen. Ex. Jour., XI, pp. 160-161. 

*% Tbid., p. 163. One minor, technical change had been made. 

“N.Y. Herald, March 21, 1860. 35 Sen. Ex. Jour., XI, pp. 217-218. 

** This was due largely to dilatory tactics on the part of Nicaragua, and issues connected 
with the Civil War on the part of the United States. President Lincoln ratified a slightly 
modified form of it on May 19, 1862. But Nicaragua failed to take similar action. 

7 Sen. Ex. Jour., XVI, p. 152. 

8 See Malloy, Treaties, Conventions, etc., II, pp. 1279-1287. 
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The remainder of the American Claims was to be withheld pending a settle- 
ment of the well-known Amistad claims, held against the United States, 
which, together with numerous minor claims, were to be submitted to a 
board of commissioners for arbitration.*® 

The Senate defeated an attempt to modify this treaty with an amendment 
providing that Spain pay at once the full amount of the ‘‘ Cuban claims,” and 
which eliminated all reference to those relating to the Amistad.*° Then it 
rejected the unamended treaty by a vote of yeas 26, nays 17." Twenty-four 
Democrats, one Republican, and one southern Whig were opposed by 12 Re- 
publicans, one Democrat, two northern Whigs, and two Free Soilers on this 
division. This vote was reconsidered, but in this case the opposition held. 
Nor did the defeat of the amendment cause the rejection of the treaty. For, 
after reconsideration, the Senate rejected the treaty with the proposed 
amendment. This second vote on the resolution of advice and consent to 
ratification was almost identical with the first one.* Thus the treaty was 
defeated two separate times by the operation of the two-thirds rule. No 
further attempts were made to accomplish its provisions in any other form. 


May 20, 1863 


The Senate quickly disposed of the treaty regarding the capitalization of 
the Scheldt dues, signed with Belgium, May 20, 1863.“ The first vote on 
February 23, 1864, resulted in its defeat by the count of yeas 21, nays 15.“ 
As was to be expected, this division was non-political; nor was it sectional. 
Apparently as a matter of course this action was reconsidered. Three days 
later the treaty, still in its original form, was approved by the vote of yeas 33, 
nays 8.“ Eight of the original negative voters switched over to the affirma- 
tive for the second vote. In addition, the affirmative gained five entirely 
new voters, yet lost but one. Thus at the most, the two-thirds rule in this 
case operated to delay the acceptance of the treaty but three days. 


Hawai, May 21, 1867 


Two unsuccessful attempts were made by the treaty method to effect a 
reciprocity agreement between the United States and the Kingdom of 
Hawaii before one was arranged. The first treaty, concluded on July 20, 


8° Treaty with Spain, March 5, 1860; MSS., Dept. of State. The facts in the case of the 
“Cuban claims” may be noted in the preamble to the treaty, and in President Franklin 
Pierce’s message to Congress, Dec. 31, 1855, in A Compilation of the Messages and Papers of 
the Presidents, ed. by J. D. Richardson (10 vols., Washington, 1896-1899), issued as 53rd 
Cong., 2nd Sess., House Misc. Doc. 210, V, p. 336. For the history of the Amistad affair 
see 31st Cong., 2nd Sess., Sen. Rep. No. 301; Henry Wilson, History of the Rise and Fall 
of the Slave Power in America (3 vols., Boston, 1872-1877), I, pp. 456-469. 

40 Sen. Ex. Jour., XI, pp. 226-227. 41 Jhid., p. 227. Thid. 

8 See Malloy, Treaties, Conventions, etc., I, pp. 73-75. The treaty dealt in a small way 
also with the general subject of commerce and navigation. 
“ Sen. Ex. Jour., XIII, p. 416. 5 Tbid., p. 423. 
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1855, was unacceptable to the United States.“ The Hawaiian Government 
ratified it, however, and continued to maintain an active interest in the ques- 
tion, while the United States refused even to consider the matter again until 
after the close of the Civil War.47 Then on May 21, 1867, representatives of 
the two governments signed a second agreement almost identical with the 
first.48 

Apparently the greatest single obstacle to the success of this treaty was the 
belief that its acceptance would defeat the chances of annexing Hawaii to the 
United States, a project which had strong support in this country at the time. 
It was felt that the success of reciprocity would defeat the idea of annexation; 
while, on the other hand, the defeat of reciprocity would strengthen the 
possibility of annexation. Moreover, before the Senate had taken any ac- 
tion on the treaty, Secretary Seward wrote the American representative to 
Hawaii that in the case of a conflict between peaceful annexation and 
reciprocity the former was in “every case to be preferred.’’*? Despite this 
attitude on the part of the administration, the treaty was not withdrawn 
from the Senate. Instead, it remained in the hands of that body for almost 
three years, when, on June 1, 1870, it was defeated by the close vote of yeas 
20, nays 19.59 No attempt was made to reconsider this action. The defeat 
of the treaty, of course, did not bring about annexation. Whether for that 
reason or not, on January 30, 1875, these two governments signed a third 
reciprocity agreement almost identical with that which had been defeated by 
the two-thirds rule. One outstanding exception was that the number of 
articles to be admitted duty free from the United States to Hawaii was 
greatly increased. The Senate approved this third treaty and it was duly 
proclaimed in effect.» 


San Domineo, NOVEMBER 30, 1869 


The unusual methods by which the treaty for the annexation of San 
Domingo to the United States was negotiated during the first administration 
of Ulysses S. Grant is a familiar story. This procedure, to say the least, was 
paralleled somewhat by that which the President adopted to secure the 
Senate’s approval of the treaty. From the beginning, however, he was 
doomed to failure. The forces in opposition too nearly equalled the number 
in favor of the project. It was two months after the Senate had received 


“ For a copy of this treaty, see Hawaiian Islands, in 53rd Cong., 2nd Sess., Sen. Rep. No. 
227, pp. 45-47. On March 11, 1857, the Senate Committee on Foreign Relations recom- 
mended that it be not approved. See Sen. Ex. Jour., X, p. 237. 

‘7 W. H. Seward to James McBride, Feb. 8, 1864, in Compilation of the Reports of the 
Senate Committee on Foreign Relations, VIII, p. 147. 

48 Treaty with Hawaii, May 21, 1867, MSS., Dept. of State. 

*° Seward to E. M. McCook, Sept. 12, 1867, in 52nd Cong., 2nd Sess., Sen. Ex. Doc. No. 
77, p. 139. 

5° Sen. Ex. Jour., XVII, p. 466. This vote was in no sense sectional or political. 

5t See Malloy, Treaties, Conventions, etc., I, pp. 915-917. 

52 The text of the treaty is printed in 41st Cong., 3rd Sess., Sen. Ex. Doc. No. 17, pp. 98-100. 
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it from the President when on March 15, 1870, Charles Sumner, for the Com- 
mittee of Foreign Relations, reported the recommendation that the treaty be 
rejected.* The original time limit for the exchange of ratifications expired 
and had been extended to July 1, before the Senate had taken final action. 
On June 30, it adopted three amendments which in no way affected the main 
purpose of the treaty, and then rejected it by a vote of yeas 28, nays 
28.5 

Strictly speaking, as is noted, this treaty was not defeated by the two- 
thirds rule, for it did not receive the majority vote of those present. A 
majority of these Senators, however, favored the treaty. That is shown by 
the pairings which were recorded when the vote was taken. In three cases 
each, two Senators in favor of the treaty paired off with one against it. In 
one case the pairing was one for one. Had these “pairs” voted accordingly, 
the count would have been yeas 35, nays 32, and the two-thirds rule indis- 
putably would have defeated the treaty. The interest in this question of 
annexation was so great that only five of the 72 senators failed, either by 
voting or pairing, to express their will concerning it. The division was nei- 
ther sectional nor political. The vote of a large number of States was 
divided. Since the strength of the Democrats at the time was a negligible 
factor, the Republicans cast by far the greater portion of both the affirmative 
and negative votes. Annexation of San Domingo by treaty was definitely 
defeated, for the Senate’s vote was not reconsidered. The few feeble at- 
tempts to accomplish the objects of the treaty in another manner, moreover, 
received but little real support. 


Mexico, Juty 13, 1882 


The treaty with Mexico, July 13, 1882, made provision for the retrial of 
certain claims held by citizens of the United States against Mexico, which, 
in accordance with the Convention of July 4, 1868, had been submitted to 
arbitration. After the commission created by that earlier agreement had 
finished its work, Mexico held that the awards made in favor of the American 
claimants Benjamin Weil and La Abra Silver Mining Company were based 
on fraudulent claims, and asked for a new hearing in these cases. Such was 
arranged by the new treaty. It provided, briefly, that the Weil and La 
Abra claims should be re-submitted to arbitration. The new decisions to be 
handed down, however, were to affect only those portions of the awards 


53 Sen. Ex. Jour., XVII, p. 392. Nine days later Sumner defended the committee’s action 
in a four-hour speech. See N. Y. Herald, March 25, 1870; E. L. Pierce, Memoirs and Let- 
ters of Charles Sumner (4 vols., Boston, 1877-1894), IV, pp. 440-441. 

Sen. Ex. Jour., XVII, pp. 502-503. Two of these amendments had been suggested by 
Grant, See ibid., pp. 460-462. 

55 If a newspaper account in this case is trustworthy, there remains one further piece of 
evidence that a majority favored the treaty. The N. Y. Herald, July 1, 1870, states that 
one senator who voted in the negative really meant to support the treaty, but got on the 
wrong side at the last moment. 
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which remained unsettled. The treaty did not touch in any way the instal- 
ments which Mexico had paid up to that time.” 

Although this treaty remained before the Senate for almost four years, it 
received but little actual attention at the hands of that body. In January, 
1883, unamended, it was rejected by the vote of yeas 33, nays 20.57 This 
vote was slightly political. Twenty Republicans, 12 Democrats, and one 
Conservative were in the affirmative; while three Republicans and 17 Demo- 
cratsopposedit. TheSenate undoubtedly registered its will against the treaty 
assuch. Yet there is evidence to show that, instead of opposing a retrial of 
the claims involved, it objected merely to having such a retrial arranged by 
the treaty method.** Immediately after this vote of rejection, a motion 
made for its reconsideration was approved. Further real discussion, how- 
ever, was postponed from time to time until April, 1886. Then, after adopt- 
ing a slight, insignificant change in phraseology, the Senate again rejected the 
treaty by the operation of the two-thirds rule. This time the vote, less 
partisan than the first, was yeas 32, nays 26, with four Senators pairing on 
each side of the question.*® The treaty was defeated definitely, but the pur- 
pose for which it was negotiated was accomplished in another manner. On 
the day after the second vote of rejection, two bills providing for a judicial 
investigation into the charges of fraud in the Weil and La Abra cases were 
introduced in the Senate,.°° No immediate action followed, but the sugges- 
tion eventually bore fruit. In two acts which were approved on December 
28, 1892, Congress conferred jurisdiction on the United States Court of 
Claims to investigate them.*! The decisions handed down on June 24, 1897, 
and January 3, 1900, held that both claims were based upon fraud." The 
United States then immediately returned to Mexico the undistributed por- 
tions of the money which had been paid in favor of the claimants in ques- 
tion.* Thus after 14 years, the whole purpose of the rejected treaty was 
accomplished. Congress, however, went further and appropriated money to 


5 For the text of the treaty, see 49th Cong., Ist Sess., Sen. Rep. No. 1316, pp. 16-17. The 
work of the commission under the Convention of 1868 is summarized in J. B. Moore, His- 
tory and Digest of International Arbitration (6 vols., Washington, 1898), issued as 53rd 
Cong., 2nd Sess., House Misc. Doc. No. 212, II, pp. 1314 ff. 

7 Sen. Ex. Jour., XXIII, p. 595. 

88 This is explained in a letter by Secretary of State T. F. Bayard to President Grover 
Cleveland, Feb. 28, 1888. See Awards of the Mexican Claims Commission, in 50th Cong., 
let Sess., Sen. Ex. Doc. No. 109, p.6. Bayard was a Senator when the treaty was defeated. 

Sen. Ex. Jour., XXV, pp. 429-30. 

* 49th Cong., Ist Sess., Congr. Record, April 21, 1886, p. 3660. 

"U.S. Stat. at Large, XXVII, pp. 409-412. 

*See La Abra Silver Mining Company, in 56th Cong., Ist Sess., Sen. Doc. No. 271; 
56th Cong., 2nd Sess., Sen. Rep. No. 1758. 

*% The amount returned in both cases was $690,863.85. See John Hay to M. de Aspiro, 
March 28, 1900, in La Abra Silver Mining Company in 56th Cong., Ist Sess., Sen. Doc. No. 
271, p. 42; Hay to Aspiro, Nov. 12, 1900, in Unexpended Balance of Award in Favor of 
Benjamin Weil, in 56th Cong., 2nd Sess., House Doc. No. 182, p. 2. 
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repay Mexico for that portion of the Weil and La Abra awards which had 
been distributed to the claimants prior to the negotiation of the treaty." 


NiIcaRAGuA, DECEMBER 1, 1884 


By 1875, despite the eighth article of the Clayton-Bulwer Treaty, there 
had developed in the United States a definite tendency to turn from a policy 
of international control of an isthmian canal, towards that of an American 
canal controlled by Americans. This feeling was intensified when the 
French company, with Ferdinand de Lesseps at the head, was organized for 
the purpose of constructing a canal across the Isthmus of Panama. As this 
company made preparation to begin operations, the United States Govern- 
ment decided upon a rival project in Nicaragua. That nation was willing. 
Consequently, on December 1, 1884, the two governments signed a treaty 
whereby the United States undertook to construct and, together with Nicara- 
gua, operate and maintain control over a canal through the latter country.® 
This agreement, however, had but little chance of receiving the official ap- 
proval of the Senate. In the upper branch of Congress there was still a 
strong feeling in favor of adhering strictly to the Clayton-Bulwer Treaty. 
Then, too, the treaty was the act of an expiring administration. Many be- 
lieved that it would be poor policy for the Republicans to thrust a program 
of such importance upon the incoming Democratic administration, which 
might be unwilling to carry it out. Lastly, the Republicans controlled 
barely a majority of the upper body in the session of Congress in which the 
treaty was submitted. 

The Senate by a vote of yeas 33, nays 19, adopted an amendment which 
made it obligatory on the part of the United States to take steps to terminate 
any existing treaty with a third Power which might be incompatible with the 
treaty under discussion.‘7 On January 29, 1885, it rejected the amended 
treaty by the vote of yeas 32, nays 23, with eleven Senators pairing in the 
affirmative against six in the negative.** At once a similarity is noted be- 
tween this vote (excluding pairs) and that on the amendment. This simi- 
larity is not limited to numbers. For the most part those who voted against 
the treaty had opposed the amendment, and vice versa. The vote by which 
the treaty was defeated was almost purely a political one. Including the 
pairs, 35 Republicans, seven Democrats, and one Readjuster favored it. 
Twenty-one Democrats, one Republican, and one Readjuster were in the op- 
position. The Republican immediately moved that the vote be reconsidered.*® 

* U.S. Stat. at Large, XXXII, p. 5. 

66 Treaty with Nicaragua, Dec. 1, 1884, MSS., Dept. of State. A copy was printed later 
in Nicaragua Canal, in 55th Cong., 2nd Sess., Sen. Rep. No. 1265, pp. 20-27. 

66 For attempts to postpone consideration in the Senate until after March 4, 1885, see 
Sen. Ex. Jour., XXIV, p. 450; N. Y. Tribune, Jan. 29, 1885. 

67 Sen. Ex. Jour., XXIV, pp. 451-452. This, of course, was aimed at the Clayton-Bulwer 


Treaty. 
68 Ibid., pp. 452-453. 69 Jind., p. 456. 
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It carried unanimously, but before the Senate had considered the treaty fur- 
ther, the Arthur administration had been supplanted by that of President 
Grover Cleveland, who on March 13, withdrew the Nicaragua treaty for the 
“purpose of . . . re-examination.”’?° He failed to resubmit it. Conse- 
quently, any statement with reference to the probable final action of the 
Senate on this treaty may be classed as pure conjecture. It was defeated 
temporarily by the two-thirds rule. But, judging from previous action on 
other treaties, it is altogether probable that this one also would have been 
accepted finally if the policy of the Executive had not been reversed com- 
pletely while the treaty was still before the Senate. 


Mexico, JANUARY 20, 1883 


The active attempt to expand the export trade of the United States in 
Latin American countries by means of reciprocity treaties was inaugurated 
on January 20, 1883, by the conclusion of such a treaty with Mexico. It 
provided, briefly speaking, for the free entry into the United States of some 
28 different types of articles produced in Mexico. Similarly, 73 different 
commodities produced in the United States were to be permitted duty free 
into Mexico. The treaty was not to become operative, it was agreed, until 
both nations had passed the laws and regulations necessary to carry it into 
effect.” 

In the Senate the constitutionality of this type of a treaty without the 
technical sanction of the House of Representatives was brought into ques- 
tion, but the objection was not sustained.” The real objection to the treaty, 
on the other hand, was the result neither of any opposition to reciprocity nor 
to the method by which it might be obtained; rather, it was because of the 
limited application that was made in this particular case. An attempt to 
adopt an amendment which would add manufactured cotton goods to the 
list of commodities admitted free of duty into Mexico was defeated by a 
vote of 22 to 36, with four Senators pairing on each side of the question.” 
The number who favored this amendment was sufficient to defeat the un- 
amended treaty. This they did. It was rejected on January 18, 1884, by 
the non-partisan vote of yeas 37, nays 21, seven senators pairing in favor of 
the resolution with five in opposition to it.” 

This vote of rejection was not allowed to stand. After reconsideration, 
there followed three attempts to adopt amendments similar to the one pro- 
posed before the treaty was disapproved. These were defeated by the votes 
of 23 to 36, 24 to 37, and 21 to 39.” All four of these proposed amendments, 
it may be noted, were rejected by similar counts. The number of those who 


7” Sen. Ex. Jour., XXV, pp. 7-8. 

1 This treaty was ratified. For the original text, compare the Senate amendments as 
given in Sen. Ex. Jour., XXIV, pp. 210-211, with the amended form in Malloy, Treaties, 
Conventions, ete., I, pp. 1146-1152. 7 Sen. Ex. Jour., XXIV, p. 129. 

% Tbid., p. 140. % Ibid., pp. 140-141. % Ibid., pp. 209-210. 
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supported them remained sufficient to prevent the treaty from receiving the 
requisite two-thirds vote. On the second resolution of advice and consent 
to ratification, however, seven senators who opposed the treaty paired off 
with three who favored it. Thus it was accepted by the actual count of 
yeas 41, nays 20. Yet if the pairs had voted accordingly, the result would 
have been 44 in favor of the treaty with 27 against it, and it would have been 
defeated a second time by the two-thirds rule. On any motion requiring a 
two-thirds vote for approval, a negative is clearly the equal of two affirma- 
tives. The seven senators who paired off against the treaty, then, lost over 
three-fourths of a vote each. Apparently, however, they were unwilling to 
defeat a treaty which had the approval of a fairly large majority of the 
Senate. Consequently, they merely indicated their objections in a way that 
would not count. The treaty was duly ratified and proclaimed in effect. 
It never went into operation, however, for during the period designated for 
that purpose Congress failed to pass the necessary legislation. 


GREAT BRITAIN, JULY 12, 1889 


The Senate quickly disposed of the extradition convention signed by 
Great Britain and the United States on July 12, 1889.77 Consideration by 
the whole body on but two separate occasions, within a period of one week, 
proved sufficient for it to pass final judgment. As in the case of the last 
treaty discussed, Senators in a number sufficient to reject the document 
favored modifying it with amendments. One which proposed to strike from 
the list of crimes for which extradition would be granted, the offense of ob- 
taining money, goods, or valuable securities by false pretenses, was rejected 
by the vote of 20 to 27, with ten senators pairing on each side of the ques- 
tion.7? A second which would eliminate manslaughter from the extraditable 
crimes was defeated by the vote of 18 to 27, with seven pairings on each 
side.7??> The unamended treaty was rejected by the vote of yeas 30, nays 19. 
The pairings were seven in the affirmative against six in the negative.®° 

The division on this question was almost purely political. Twenty-three 
Democrats either voted or paired against thetreaty. Only four of them with 
33 Republicans voted or paired in favor of it. One Republican voted against 
it, and one paired off in opposition. The negative Republican vote was cast 
by John Sherman, of Ohio, whose action undoubtedly indicated a desire to 
ask for a reconsideration, rather than a disapproval of the treaty.“ Regard- 
less of the political character of this vote, the technical evidence points to the 
fact that the rejection of the proposed amendments brought about the defeat 

7% Sen. Ex. Jour., XXIV, p. 210. 

7 The text of this treaty as amended slightly, is in Malloy, Treaties, Conventions, etc., I, 
pp. 740-742. A correct copy of the original text was printed in the N. Y. Tribune, Jan. 26, 
1890. 

78 Sen. Ex. Jour., XXVII, p. 468. 18 Tbid., pp. 468-469. 80 Ibid., p. 469. 

81 Sherman had opposed both amendments; and he later offered a motion for reconsidera- 
tion. See Sen. Ex. Jour., XX VII, pp. 468-469, 470. 
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of the treaty. This vote, taken in reversed order, corresponds very closely, 
as was noted, with those on the two amendments (with or without the pairs 
in each case). Once more this similarity is not limited to numbers alone. 
A comparison of the action taken by the individual Senators in these three 
instances shows that, for the most part, those who opposed the treaty had 
favored the amendments, and vice versa. The lines of cleavage between the 
two major political parties were not drawn so closely, however, as to permit 
the final rejection of this important convention with Great Britain because of 
the issues involved in the proposal to amend it. After the original vote of 
rejection had been reconsidered, the Senate adopted in substance the two 
amendments which previously had been rejected, and then approved the 
amended treaty by a unanimous vote.® 


GREAT BRITAIN, JANUARY 11, 1897 


The last treaty to be considered in this series was one of general arbitra- 
tion, signed with Great Britain on January 11, 1897. In 14 comparatively 
long articles the two nations proposed to submit to arbitration all questions 
in difference between them which they might fail to settle by diplomatic 
negotiations. The treaty made provision for three kinds of tribunals among 
which the various classes of controversies could be distributed. For certain 
types of cases arrangement was made also for appellant and revisory pro- 
cedure.* 

The fate of the treaty at the hands of the Senate was never really in doubt. 
In the first place, the deliberations of that body were influenced considerably 
by political dissension. The rift in the Democratic party caused by the re- 
peal of the Sherman Silver Purchase Act directly affected the vote upon this 
treaty. As will be seen, the Senators from those states which favored the 
free coinage of silver were its strongest opponents. It is difficult to explain, 
except upon the basis of partisan politics, why these men would oppose an 
arbitration treaty simply because it was negotiated with a country attached 
to a monometallic system of money based upon gold as a standard of value. 
The break between President Cleveland and his party was decidedly pro- 
nounced in the Senate. Early in 1895 he stated that there was not a Senator 
with whom he could be ‘‘on terms of absolute confidence.” * The rift 
widened. Cleveland and his Secretary of State, Richard Olney, were in- 
clined to act somewhat independently of the Senate in matters of foreign 
policy.*° Whatever the merits of the case, it rankled in the mind of certain 

® Sen. Ex. Jour., XXVII, pp. 468-469, 470. The votes on the amendments were not 
recorded. 

*% Treaty with Great Britain, Jan. 11, 1897, MSS., Dept. of State. It has been printed in 
a number of places. See, for instance, 54th Cong., 2nd Sess., Sen. Doc. No. 63. 

“ Cleveland to T. F. Bayard, Feb. 13, 1895, quoted in Robert McElroy, Grover Cleve- 
land The Man and Statesman (2 vols., New York, 1923), II, pp. 89-92. 


% Cf. Henry James, Richard Olney and His Public Service (Boston and New York, 1923), 
pp. 168-169. 
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Senators who were thus disposed to oppose any policy of the administration. 
There was considerable opposition in the Senate, however, to the provisions 
of the treaty itself. At that time a general arbitration agreement was a novel 
departure in international affairs. The Senate was unprepared to accept so 
sudden an innovation. To say the least, it wanted none with Great Britain. 
The ancient prejudice against that country was brought into play in a rather 
forceful way against the ratification of this document.™ 

The Senate had the treaty under consideration from January 11, 1897, 
until May 5, 1897. Before any final action had been taken on it, Cleveland’s 
administration, of course, had given way to that of William McKinley. 
Yet, the change of administrations did not adversely affect the treaty.*’ 
Unamended, it undoubtedly would have been rejected by a large majority, 
if not by a unanimous vote. As it was, however, the amended treaty was 
little more than a shell of its former self. Several important types of prob- 
able disputes were completely barred from arbitration. In all others the 
Senate required that it have a voice (and by a two-thirds vote) in determin- 
ing whether specific cases might be submitted to arbitration. As modified 
by the Senate, in other words, the treaty was merely a formal promise to 
consider the feasibility of submitting to arbitration certain questions 
of dispute which might not be settled through the ordinary diplomatic 
channels. *® 

It was such a proposal then, and not a bona fide agreement of arbitration, 
which was defeated by the operation of the two-thirds rule. The vote was 
yeas 43, nays 26, with nine senators paired off in the affirmative against five 
in the negative.*® Counting pairs, 34 Republicans, 17 Democrats, and one 
Fusionist supported the treaty. Ten regular Republicans, two silver- 
Republicans, 15 Democrats, and three Populists voted or paired against it. 
Thus the division cut across political lines. By far the majority of those 
who opposed the treaty were advocates of the free coinage of silver. On the 
other hand, those who opposed it were, for the greater part, opponents of that 
bi-metallic standard of money.*® The treaty definitely was defeated. No 
attempt was made to have the vote of rejection reconsidered. 

Senate action upon the 16 treaties which during the period from 1789 


86 For a statement of the main objections to the treaty, see the minority report of the Com- 
mittee on Foreign Relations in Compilation of the Reports of the Senate Committee on 
Foreign Relations, VIII, pp. 410-425. 

87 President McKinley in his inaugural address heartily approved it. The shifts among 
the members of the Senate did not alter the vote appreciably. 

88 For the text of the amendments, see Sen. Ex. Jour., XX XI, pp. 102-105. 

8° Tbid., p. 105. 

% A fairly definite idea of the part played by the money question in the defeat of the 
treaty may be gained by a comparison of this vote with one on what amounted to an act to 
restore the coinage of silver dollars, Feb. 1, 1896. See 54th Cong., Ist Sess., Congr. Record, 
Feb. 1, 1896, p. 1216. Allowance must be made, of course, for a few changes which had 
been made in the Senate between these dates. 
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to 1901 were defeated on any vote by the operation of the two-thirds rule 
may be quickly summarized. In the first place, the divisions on no more 
than five of this number were clearly political or partisan, while those on but 
three others were slightly affected by party consideration. The votes of 
rejection were reconsidered in the case of 13 of the 16 treaties. Five of the 
13, including one on which the vote was slightly political, were accepted 
subsequently in exactly the same form as originally rejected. The cause for 
the final acceptance of each of these five treaties, technically speaking, was 
the support of Senators who had failed to vote the first time, the failure of 
original negative voters to go on record the second, and the shifting of several 
votes from the negative to the affirmative. Of the 13 which were reconsid- 
ered, four were finally accepted with amendments adopted subsequent to 
reconsideration. This included two of those which clearly had been rejected 
by partisan votes, and one other on which the division had been only slightly 
political. The acceptance of new amendments was the general cause of their 
final acceptance. It is altogether probable, however, that eventually they 
would have been approved without the addition of these amendments. 

The Senate disposed of one of the treaties, on which the vote of rejection 
had been reconsidered, by ordering that it be tabled. One other was recalled 
by the President before the Senate had taken any further action. Other- 
wise, it is altogether probable that this one, too, would have been accepted 
later, if with further amendments. The two remaining of the 13 which were 
reconsidered were rejected a second time by the operation of the two-thirds 
rule. 

Including the four which were not accepted after reconsideration, only 
seven of the 16 treaties which were defeated by the operation of the two- 
thirds rule were not approved eventually. One of the seven, as stated above, 
was recalled by the President before further action was taken by the Senate. 
The main provisions of one other were incorporated in a later convention, 
which was modified slightly by the Senate, with the same country with which 
it had been negotiated. Only five of the original 16 treaties, therefore, were 
finally and definitely rejected as such. The purpose for which two of them 
were negotiated, including one defeated twice by the operation of the two- 
thirds rule, was accomplished eventually by legislation. The provisions of 
the remaining three were not adopted in any form prior to the end of the 
period which had been covered. 

Thus the effects of the two-thirds rule, considered from a purely technical 
point of view, were practically negligible in the period covered by this discus- 
sion. There is no doubt but that the Senate’s participation in the process of 
treaty-making has had some detrimental, as well as beneficial, effects upon 
the conduct of the foreign policy of the United States. The extent, however, 
to which that has been the result of the requirement that the approval of 
treaties depends upon the affirmative vote of two-thirds of the Senators 
present, rather than a mere majority of the whole Senate, is an entirely 
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different question. From 1789 to 1901, at least, it seems permissible to 
repeat once more, that two-thirds requirement played a very minor role. 

It is altogether possible, though hardly probable, that from an additional 
study of the period since 1901 one might draw entirely different conclusions. 
Unfortunately, however, the official records of the executive sessions of the 
Senate in the last thirty years are not yet available to the public. 
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SCANDINAVIAN CLAIMS TO JURISDICTION OVER 
TERRITORIAL WATERS 


By THorsTEN KALIJARVI 
Head, Department of Political Science, University of New Hampshire 


I 


A state’s jurisdiction over its adjacent seas is primarily a compromise 
between domestic policy and the principle of the freedom of the high seas. 
Not until the end of the eighteenth and the beginning of the nineteenth 
centuries did an intelligible common practice appear in questions of jurisdic- 
tion over territorial waters. A preference for a three-mile limit then made 
itself evident; but even today it is far from being universal, for Spain, Latvia, 
Yugoslavia, Rumania, Turkey, and a number of Latin American States 
favor jurisdiction over territorial waters up to six miles, and Italy in the past 
has claimed ten miles, while Portugal has gone as high as twelve miles in 
her demand. Norway, Finland, Iceland, and Sweden adhere to four miles,! 
which they derive from a time-honored practice.? 

Of the Scandinavian countries, Denmark alone has abandoned the four- 
mile principle, which occurred in 1874 when for fishing purposes she elected 
to conform to the three-mile limit. The relative ease with which this 
innovation was accomplished showed that no hard and fast rule applied to 
jurisdiction over coastal seas. Denmark believed with Norway and Sweden 
that every state had the right to elect which practice it should follow,‘ and 
she elected three miles;® but Norway, Finland, Iceland, and Sweden still 
persist in adhering to the four-mile limit. Finland ® and Iceland are new- 
comers in the family of nations and have no long-standing practice to dis- 
cuss. Sweden and Norway can be considered jointly, except where their 


1H. G. Crocker, The Extent of the Marginal Sea, 1919, passim; The Elida, this Jour- 
NAL, Vol. 10 (1916), p. 916; Fauchille, Traité de Droit International Public, I, pt. 2, p. 126; 
Schiicking, Das Ktistenmeer im internationalen Rechte, 1897; 1, Nordisk Tidsskrift for Inter- 
national Ret, p. 276; this JourNat, Vol. 20 (1926), Spl. Supl., pp. 70-79. 

2C. A. Reuterskiéld, Om folkrdttslig grdnsbestamning i vatten, Statsvetenskaplig Tidskrift, 
1909, pp. 82 ff.; T. J. Lawrence, The Principles of International Law, sec. 72. 

3 Till frdgan on gransen fér Sveriges territorialvatien, pp. 16, 23, 29. 

‘ Tbid., p. 23; H. Matzen, Den danske statsférfatningsret, 1, 4th ed., 1910. 

5 Although she continued to maintain the four-mile limit against the other Scandinavian 
states. 

6 Article 3 of the Treaty of Dorpat of October 14, 1920, between Finland and Russia reads: 
“The extent of the territorial waters of the contracting Powers is four nautical miles from 
shore, or where there is an archipelago, from the farthest island or skerry rising above the 
level of the sea.” 
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attitudes differ on the problems involved in bays, harbors, and gulfs. The 
similarity of their practice is due to the fact that they constituted a single 
state until October 18, 1905.7 

Two confusing elements attend all studies of Scandinavian claims to juris- 
diction over territorial waters. First, the law is often obscure.’ Second, 
the source material and secondary works relative to Scandinavian territorial 
waters until recently have been widely scattered.® As a result of these two 
factors, most authorities have passed over the matter with a notice that the 
Scandinavian practice is different from that of other nations.'!° Swedish 
manuals and dissertations have constantly been revised to meet new con- 
ditions. Many decrees which have been applied to particular circum- 
stances are not suitable for generalizations.’ Very little direct assistance 
has been forthcoming from the Foreign Offices (utrikesdepartment). Those 
departments have been silent on some important phases of jurisdiction.” 
Finally, criticisms of the Scandinavian attitude have failed to provoke any 
answers,'* except possibly that the Scandinavian coast is different from that 
of any other European state, and therefore merits different consideration 
and rules from those applicable to the others. 

This lack of a consistently complete treatment of the question is not sur- 
prising. It does not pay sometimes to be too specific, when one does not 
have to be. The four-mile limit carries its responsibilities with its rights. 
A state must defend its national and international integrity, its commerce, 
and its intercourse within the limits it has chosen to set for marginal juris- 
diction. To do otherwise would be to jeopardize nationals and foreigners 
within the uncertain zone. But while there is no set rule of international 
law on this point, states usually have a definite policy inthe matter. It was 
assumed that Sweden, in particular, had such a policy, until the war, when 
she temporarily waived her claim to the four-mile limit and changed to the 
three-mile for the purpose of maintaining her neutrality.’ But it isan open 


7™U.S. For. Rel. 1905, p. 863. 8 Till frdgan, pp. 35-40. 

* See, for example, Reuterskidld, Sveriges grundlagar, II, p. 368. 

10 Till frdgan, p. 40. 

4 As in the 1916 corrections of the 1912 edition of Handboken for marinen. Further 
discussion is contained in Flottans neutralitetsvakt, pp. 40 ff., and Svensk stats-och férvalt- 
ningsrdti, 111 ca. p. 37 ff. See Torsten Gihl, Gransen for Secriges territorialvatten for an 
exception to the above-made statement. 

2 Kun. Kungérelsen of July 4, 1910. 

18 Introduction to Staél von Holstein’s Kritiska Betraktelser. 

14 Ingerslev’s speech to the Danish Folketinget. Till frdgan, p. 68. 

16 Communication of the Swedish Foreign Office to France, Feb. 8, 1870, following the 
K. Res. of Oct. 16, 1869. 

16 Moore’s Digest, I, sec. 23, p. 63, contains the following words drawn from the 1876 ed. 
of Vattel, pp. 46 and 47 of Bk. 1: “that the law of nations requires every national govern- 
ment to use ‘due diligence’ to prevent the commission within its dominion of a wrong to 
another nation or its people”. Also ibid., II, pp. 4, 364, 365-367; Till frdgan, pp. 91, 
99, 103. 17 Ibid., pp. 12, 21, 438. 
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question if a state can claim one jurisdiction in times of peace, and another 
in times of war. After the war, the matter of Swedish jurisdiction over 
territorial waters remained in confusion until the case of the Heinrich 
Augustin. 

The trawler Heinrich Augustin, of German registry, and under the com- 
mand of Georg Rebjansky, was seized for fishing in Laholm’s Bay on the 
southwestern coast of Sweden on the 20th of January, 1925.!° Laholm’s 
Bay is slightly over twelve miles wide, and is regarded by Sweden as her 
territorial waters. In the light of Swedish domestic law and international 
practice, the seizure raised the question of whether Sweden did or did not 
retain her old practice of observing the four-mile limit as she had done before 
the war. It also showed clearly that Sweden claimed jurisdiction over 
Laholm’s Bay and Skelderviken. The various courts through which the 
case was appealed were agreed that Laholm’s Bay was Swedish territorial 
water, and that after the war the four-mile limit still continued to apply to 
the coastal area of Sweden.?° 

The wartime experiences of Denmark and Norway were the same as the 
Swedish. Later, when Sweden and the Scandinavian countries participated 
at the Hague Conference for the Codification of International Law in 1930 
they made it clear that they continued to adhere to their pre-war positions 
and that they had no idea of abandoning any advantages which their ob- 
servance of the four-mile limit may have given them.” 

The first intimation of the Scandinavian adherence to the four-mile limit 
may be read into the treaties of 1645 and 1660,” which provided for the open- 
ing of trade routes in the Baltic to the Dutch. A much clearer statement 
of the four-mile principle appeared in the Norwegian decree of June 20, 1691, 
from which time its observance is sometimes considered to date. Theseizure 
of the Engeln and Elsa Margareta, in 1696, brought the question of jurisdic- 
tion into clearer relief, but did not lay down any definite practice to be fol- 
lowed. In 1696 an order was issued to the Swedish marine officers. It 
commanded them to prevent incoming ships from entering certain waters,” 
but it was considerably modified by the Great Northern War from 1700 to 

18 Halmstad brottmdlsdomboken, Jan. 20, 1925; Rikets Géta Hovrdtt, 23 March, 1926; 
Kungl. Maj:ts utslag, Nov. 14, 1927. Till frdgan. 

19 The facts may be found in the Uidrag av brottmdlsdomboken hdllen vid Rddstuvurdtten + 
Halmstad den 20 januari 1925. Also Kungl. Maj:ts utslag of Nov. 14, 1927. 

20 Till frdgan, pp. 90, 103, 110. 

*1 See the very interesting article of Arnold Raestad, Kodifikasjonskonferansen i Haag, in 
1 Nord. Tids. for Int. Ret., pp. 251 ff. 

2 Tbid., pp. 12, 13; Gihl, Part 1, Ch. 2. 

*8 This was denied by von Holstein in his brief before the courts in the Heinrich Augustin, 
but successfully disproved by the prosecution. Till frdgan. On the Engeln and the Elsa 
Margareta, see Thyrén, Den forsta vipnade neutraliteten, p. 46, note 2. 

* Th. Boye, “Territorial Waters” report to 33d Conf. of Int. Law Assn., 1924. Raestad, 


Kongens strémme, pp. 244, 249. By the same author, De vaebnede neutralitetsforbund, 
p. 69. 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1721, leaving the problem of jurisdiction still unsettled. When Sweden 
tried to put her laws intw effect during the Seven Years’ War, so many ques- 
tions arose as to what they were that J. J. Kaulbars, the Governor of Géte- 
borg, wrote to the King in May, 1758, asking his majesty to indicate the 
width of the Swedish claims over territorial waters. Kaulbars suggested a 
marine league. The answering royal letter, which was inspired by the 
kansli-, kommers-, and amiralitetskollegierna, did not follow the suggestion, 
but laid down a limit of the distance of a cannon shot from shore, which was 
neither three nor four miles. It was based on the theory that Sweden 
owned jurisdiction as far as she could see towards the open sea. It was a 
combination of French miles and nautical minutes. The principle behind 
this declaration was drawn from the Swedish-Barbary treaties of 1736 and 
1741,”° which in their turn were derived from the neutrality declaration of 
1690. It was constantly invoked in privateering cases during the war, as 
was illustrated by the Poilleau, the Robert, and the Agnetha.27_ The Swedish 
laws affected the whole Scandinavian practice, which even today is only a 
modified form of the principle of sight. 

The next step came in 1745 and 1756, when the Norwegian boundary 
was fixed at one “‘norsk mil’’ (a geographical mile or four minutes) from 
shore. This action was taken for the purpose of controlling offshore fishing 
and in order to protect the littoral area.22 At about the same time (1758), 
a royal decree was issued by Sweden, based upon the principle of sight, 
declaring that Swedish territorial waters extended three geographical miles, 
or twelve nautical ones, from shore.2® But the claim was very difficult to 
substantiate, and in 1779 the original proclamation had to be modified. 
The “Instructions” to the commander of the fleet stated that, without 
yielding control over a twelve-mile area, Sweden would exercise jurisdiction 
over one German mile (four English miles).*° Nine years later (1788), and 
also in 1808, prize regulations were issued upholding the four-mile limit." 
It was not until the end of the eighteenth century that the four-mile idea 
was clearly followed. After that it was firmly established by a series of acts 
in 1798, 1808, 1826, and 1835.2 By 1839 much of the uncertainty had dis- 
appeared, particularly in connection with harbors and bays.* By the time 
of the Crimean War the practice was thoroughly entrenched. In 1860 a 
toll law followed what was then held to be the prevailing practice of four 
miles. 

* Kungl. Kun. Jfr. Thyrén, Den forsta vépnade neutraliteten, p. 46. 

26 Sveriges Traktater, VIII, p. 227. 27 Gihl, pp. 111-114. 

28 Kungl. brev till dess princip, 1758. 

29 Kungl. Maj:ts instruction for flottans befalhavare av den 28 maj. 1779. 

%° Hemliga rddsprotokoll i flere slag av Grenden, 1777-1780. This was to be measured from 
proximate islands, reefs, or cliffs. Diplomatiska aktstycken, 1779-1780. 

* Till frdgan, pp. 13 fi. %2 See Raestad and Danica passim, ibid., 22. 

* Gibl, pp. 38 ff. I. Oppenheim, International Law, 2nd ed., p. 262, sec. 191; Annuaire, 
13, p. 146. 
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Norway, united with Sweden since 1814, and following her long-standing 
practice, begun in 1745 and 1756, decreed in 1869 that her jurisdiction would 
extend to four minutes.* Some question arose as to whether this was meant 
to draw a distinction between the Norwegian and Swedish practices, or to 
bring them into harmony. The Swedish authorities stated that it would 
be improbable that the domains of one sovereign would be governed by two 
different rules applicable to territorial waters; and in order to clarify matters, 
a Swedish memorial of December 31, 1870, stated that the same rule applied 
to both parts of the dual dominion.» The Kommerskollegium also on the 
24th of February, 1871, issued a statement to the same effect. Finally, 
in order to put these matters to rest, a royal proclamation and decree of the 
24th of February, 1871, was promulgated.*” It ordered that for the purposes 
of fishing (but it also applied to tolls, commerce, and defence) the waters of 
Sweden “shall be considered to extend one geographical mile out to sea.” 
Four miles applied after this to both countries. 

When the English Foreign Office issued a circular note to its ministers to 
the European Powers on the 28th of September, 1874, Sweden took the oppor- 
tunity to remind Lord Derby that for a long time she (Sweden) had consid- 
ered her territorial waters to extend four miles out to sea.28 The spirit of 
that note was again made known in a more specific form at the outbreak of 
the World War, conspicuously so in the diplomatic discussions over the case 
of the Elida.*® On several occasions Sweden has had to make her position 
clear. This was particularly true of the North Sea Convention of 1882, 
which followed the three-mile principle and to which, among others, Belgium, 
France, and Great Britain were parties. 

Denmark agreed to that convention because she had accepted the three- 
mile limit in 1874, and yet she continued to recognize and acknowledge the 
Swedish claims to four miles.4° As against the Scandinavian countries, she 
still persisted in the four-mile limit for reasons of reciprocity. The incon- 
sistency was not real, but apparent. Denmark was then benefiting by a 
decree of the Kommerskollegium of June 1, 1866 (before the 1882 convention 
was signed), whereby the Danes were given the right to fish within the Swed- 
ish territorial waters up to three miles from shore. The decree, while it did 
not specifically so state, placed the Danes and the Norwegians on a footing 
of equality, to the disadvantage of other foreign competitors, who could not 
come within four miles from shore.*! Thus, while Denmark maintained 

“ Férf. Saml., 1870. Till frdgan, pp. 21, 41, 44, 48. 

% K. B.:s Géteborg memorial, Dec. 31, 1870. 

% Kommerskollegit skrivelse of this date; this JouRNAL, Vol. 23 (1929), p. 261. 

7 This part read, “anses ut dt havet stricka sig en geografisk mil frdn land eller ytterst av 
havet dverskéljes.”” Kungl. Kun., May 5, 1871. 

8 Till frdgan, pp. 12, 22. 39 Entscheidungen des Oberprisengerichts, 1915, No. 9. 

: ae did not ratify this convention. 73 British and Foreign State Papers (1881- 

“ Gihl, Pt. II, pp. 270-275. 
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the three-mile limit as the common practice, it was only by special arrange- 
ments that she could carry on fishing that near to the Swedish coast. In this 
same connection the Statsrddsprotokoll of the 28th of January, 1895, was a 
still more important statement, because it showed that Sweden understood 
in all details the obligations which she had undertaken towards Denmark in 
respect to limiting her jurisdiction, and she intended to live up to them.” 
The important fact was that in this particular case she had waived the four- 
mile limit to one country in return for a quid pro quo; but she had not sur- 
rendered the principle. If there had been any question as to the real Swedish 
position, the Convention of July 14, 1899, between Denmark and Sweden 
put it to rest. This dealt with fishing rights in both countries and stated 
that fishing within four miles of the shore of Sweden was to be reserved for 
citizens of that country.“ A few exceptions were made, in particular that of 
Laholm’s Bay where the Danes still could take fish to within three miles of 
land, but these exceptions only served to emphasize the main contention that 
the four-mile zone belonged to Sweden. This was followed on the 25th of 
October, 1907, two years after the Swedish separation from Norway, by a 
Swedish royal decree acknowledging again the Danish privileges and stating 
conditions which could not have obtained if the geographic mile was not con- 
sidered as law.“ Some discussion arose later about this same boundary 
when the decree of July 4, 1910, detailed the delimitations,“ but it was of 
little consequence. 

On the 20th of December, 1912, Sweden proclaimed that in case of war, 
and as a guide to commerce and trade, the neutrality regulations would 
treat Swedish bays and harbors as territorial waters, to be included in defin- 
ing her boundaries.“ On the outbreak of the war in 1914 this statement 

“ This reads in part as follows: “Den frdn dansk sida pdfordrade och i art. 1 foreslagna 
inskrankningen av det svenska fiskeomrddet vid en del av den hdlléndska kusten anser jag mig 
utan betdncklighet kunna tillstyrka. Fér narvarande bedrives icke ndgot naémnvdart fiske av 
danskar i narheten av Hallands kust, och dven om ndgon fordndring i detta forhdllande skulle 
komma att intrdda laérer det vederlag, mer én uppviga den formdn, som i nyssndmnda avseendc 
skulle medgivas danska fiskare framfér andra utlindska undersdtar.”” Ib., p. 114. Lewen- 
haupt, Recueil des traités, II, pp. 197 ff. 

* To the time of the war this document was as clear a statement of the Swedish claims as 
had appeared. The four-mile limit allowed of no disputes. Taken together with the Danish 
attitude in the 1882 convention, it can be stated without the slightest fear of contradiction 
that at least one state had specifically entered into agreements recognizing the time-honored 
practice of the four-mile limit, which it had once held itself, and which it had abandoned in 
1874. Other European states had also in their practice, if not in so many diplomatic 
documents, respected the laws relative to this area. Gihl, pp. 270 ff. 

“ KK. den 25te oktober, 1907. 

 K.K., July 4, 1910. It is well to note that the decision in the North Atlantic Fisheries 
Case made a deep impression on these countries. Scott’s criticisms and Drago’s dissenting 
opinion were read with considerable interest, since they suggested to a certain degree the 
disapproval which Scandinavia felt for the findings of the court. Schiicking, Das Werk 
vom Haag, II, pp. 141 ff., 489, 490. 

6 Till frdgan, pp. 46, 72; Sv. Férf. Saml., 1914, No. 107. 
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was repeated. Later during the World War Sweden tried to maintain this 
principle in as many cases as she possibly could. 

The four-mile limit has its responsibilities as well as its advantages. Be- 
ing unable to fulfill the former because of German submarine activities along 
her coast, Sweden in two acts entrenched herself within a three-mile marginal 
sea area. The decrees were dated respectively November 29, 1915, and 
July 19, 1916. They were inspired by the contention over the submarine’s 
right of passage,*” but as was evidenced in the pleadings and findings of the 
Heinrich Augustin, the four-mile principle was not forever relinquished 
thereby. It is important to remember that no withdrawal whatsoever 
occurred in the case of bays, harbors, and natural indentations of the 
coasts.4* The true status of affairs was made clear in the Trave. This ship 
was torpedoed within 3.5 miles of the coast outside of Skelderviken, which is 
less than ten miles in width at its mouth.*® Protest was made to England 
and an exchange of notes (1916) resulted. While Sweden failed to get 
redress, she left no doubt as to the position which she had determined to 
defend.*® Likewise in the Maja she repeated what she had said in the T'rave. 
The Maja was a Danish steamer seized by a German vessel of war in 1917 
at a distance of 3.5 miles from the Swedish shore. A brisk correspondence 
took place between Stockholm and Wilhelmstrasse. Germany contended 
that bays like Skelderviken and Laholmsbukten should not be considered as 
the territorial waters of Sweden because they were more than six miles in 
width at the mouth, and six miles, according to the German estimation, was 
the proper width for jurisdiction, and the three and four-mile limits should 
be drawn from that. Sweden nevertheless claimed that the act had taken 
place within her waters and demanded that the vessel be released. The 
German Government thereupon yielded, but with the express statement that 
it did not consider the seizure as having taken place within the jurisdiction of 
Sweden.*' Thus, while Sweden could get no remedy in the first instance, she 
was determined to retain the principle whether she could defend it with a 
military force or not. 

In 1919, hostilities having come to an end, she returned to her principle of 
the four-mile limit.*» She reverted to the practice laid down in Handboken 
for marinen of 1912 (revised by supplementary orders, 1916).** In 1925, 


' Till frdgan, pp. 12, 21, 43; Sv. Férf. Sam., 1915, no. 460; Bjérksten, Das Wassergebiet 
Finlands in Vélkerrechtlicher Hinsicht, p. 59. 

‘8 Flottans neutralitetsvakt, p. 14. 49 Till frdgan, pp. 16, 64. 

5° The Swedish position can be drawn from pp. 40 and 49 ff. Flottans neutralitetsvakt 
of 1912. 

*! Walter Schiicking’s Utldtande, Sept. 1, 1926; Elial Léfgren’s Utldtande, Feb. 11, 1925; 
“Le régime scandinave des eaux littorales,” in the Revue de droit international, 1924, no. 6, 
pp. 630-679; “ Die Schwedishe Seegrdnze’’ in the Zeitschrift fiir Vélkerrecht, 1925. 

52 Férelisningar 1 svensk stats—och forvaltningsrdatt, 1919, III; U. D. och maristaben utg. 
oversikten Fl. neutral’vakt, 1919. 

58 Handboken for marinen, 1912. Férf. saml., 1916. 
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by two positive acts she showed that she considered herself on the pre-war 
basis. The first was the statement of the Foreign Office, dated May 22, 
which dealt with the bays, harbors, and territorial waters.* The second 
was the publication of Utredning om fiskerattforhdllandena vid rikets kuster.™ 
At the Hague Conference (summer of 1930) she maintained her former 
position.* 

The Norwegian experience closely paralleled the Swedish during the war. 
Today, in spite of the temporary surrender to the three-mile zone by the 
decree of June 18, 1918, Norway still claims a prescriptive right in the four- 
mile limit. Denmark did not define the exact extent of her territorial 
waters after the war. The decree of February 22, 1812, fixing the four- 
mile zone still seems to be considered in force, except for fishery regulations. 
Available evidence gives no definite basis for stating that Denmark differs 
from other Scandinavian states. 

The Scandinavian claim to a four-mile limit did not grow out of the so- 
called cannon shot theory, for the three-mile idea came from that. Bynkers- 
hoek, in voicing some of the doctrines of Grotius in 1702, stated that a 
state’s jurisdiction ended with the effective range of its guns.*” That was 
three miles in his day, and it became the law for many governments, but 
the Swedish practice had begun before Bynkershoek wrote his rule.5* Con- 
sequently the cannon shot or defence theory must be ruled out.®® 

As has already been seen, the basis for the Scandinavian four-mile limit 
was a modification of the principle of sight. According to this, a state had 
jurisdiction over the water as far as the eye could see. At first this gave 
rise to claims of 10, 12, 16, 18, or 20 miles.*° It was neither certain nor 
practicable, and by 1758 Sweden had already modified her claims so far that 
the royal letter claimed four marine leagues or three geographical miles out 
to sea."! In 1779 this was modified to one geographical mile (four miles) 
from the low water mark. History and long practice have lent force to 
the Swedish position, which was, and still is, the general Scandinavian 
practice. Now by common consent, while the majority of states observe one 
principle (three miles), the Scandinavian states—Denmark for purposes of 


54 U.D.:s utldtande, 22 maj. 1925. Sv. Férf. Saml., 1925, no. 467. 

55 Stockholm, 1925. 561 Nord. Tids for Int. Ret., pp. 276 ff. 

57 “Eo potestatem terrae extendi, quosque tormenta exploduntur,” and “terrae dominium 
finitur, ubi finitur armorum vis.” Bynkershoek, De dominio maris, Chs. 2-4, 9; Questiones 
juris publici, Book I, Ch. 8. 

58 See Vattel, Le droit des gens (1758), Book I, Ch. 23, 279-289. 

5° Raestad, Kongens str¢mme, pp. 288 ff. 

6° The Fagernes, Law Reports, Probate, [1927] 311. 

61 The conditions laid down in this letter were in some respects quite hazy, and show that 
Swedish law had not yet crystallized into anything except the general proposition that ships 
coming in from the ocean were to be followed and watched within this area, which was con- 
sidered to be Swedish “dominium.” 

62 C. T. Odhner, Sveriges politiska historia under Gustav III:s regering, I1, pp. 67 ff. 
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fishing regulation excepted—observe another (four miles) with equal au- 
thenticity."* . . . as stated by the Swedish representative in 1924 before 
the International Law Association, the four-mile claim of that country rests, 
not upon a denial of the three-mile limit, but upon its recognition plus a 
claim for exceptional treatment.” ™ 

Scandinavian states make distinctions between the zones claimed for 
different purposes. Norway and Sweden fix one nautical league as the zone 
of jurisdiction for the regulation of fishing. Denmark makes an exception 
in this matter, as has already been noted. Sweden and Norway in 1914 
claimed a nautical league for neutrality purposes; but they were forced to 
bring it down to three miles during the World War. Since 1918 all three 
states have reverted to their old practice, although the Danish claims have 
been very obscure. For customs purposes the Danish royal decree of 
February 12, 1812, laid down four miles. So did the Swedish law of July 1, 
1904, and all subsequent legislation. Norway claims ten quarter miles or 
marine leagues by her two laws of September 30, 1921, and July 14, 1922. 
Therefore, while the statement is made that they adhere to the four-mile 
limit, it must be hedged about by exceptions such as the Norwegian customs 
laws. For instance, the Treaty of Helsingfors of 1925 instituted legislation 
of a twelve-mile limit for purposes of preventing the smuggling of liquor. 
Denmark extends that control to sixteen nautical miles." 

In general all the limits are measured from low water mark or from ‘“‘ex- 
treme outlying skerries, which are not continuously washed over by the 
sea.” °7 The decree of February 12, 1812, read in part, ‘‘Our territorial 
sovereignty . . . shall be deemed to extend to a distance of one ordinary 
nautical league, reckoned from the furthest island or islet which is not 
submerged by the sea.’ 

II 


Like most other states, all Scandinavian Governments claim exclusive 
jurisdiction over their inclosed waters. This applies to inland seas, lakes, 
and rivers. Where these are contiguous to two states, or lie partly in one 
and partly in the other, the general rules apply.*® All contentious fluvial 
boundary problems between Sweden and Norway were laid at rest by the 
decision of the Hague Court in the Grisb&darna Case of July 4, 1910,7° 
and call for no consideration here.”! 


“8 The Fagernes. 

P. C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction, pp. 38-39. 

* This JouRNAL, Vol. 20 (1926), Spl. Supl., pp. 70-79; Till frdgan, pp. 11-12. 

6 Art. 19, Act 208, May 31, 1922. 687 British Parl. Papers, Misc. No. 8, 1917. 

68 This JoURNAL, Vol. 20 (1926), p. 72. 

°° U. S. v. Rodgers, 150 U. S. 249; Iowa ». Ill., 147 U. S. 1; Ill. Cent. R. R. ». Ill, 146 
U. S. 387; Schuyler, American Diplomacy, pp. 317-318; Adami, National Frontiers in Re- 
lation to International Law. 

For the compromis, see Wilson, The Hague Arbitration Cases, p. 102. 

1 The Fagernes. 
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In the matter of jurisdiction over bays, harbors, gulfs, and straits, Sweden 
and Norway differ somewhat from each other, as well as from the rest of the 
world, a fact which was demonstrated at the Hague Conference for the 
Codification of International Law.” According to the general rule (al- 
though no hard and fast one applies), straits less than six miles in width are 
within the jurisdiction of the shore states, otherwise the rule in regard to 
marginal seas applies. ‘‘Gulfs and bays wholly within the territorial limits, 
and . . . such as are not more than six miles in width at the opening into 
the sea,’ lie within the jurisdiction of ‘‘the shore state or states. More 
extended jurisdiction is in some cases claimed and admitted.” ™ Hyde 
says,” 

The individual state has in practice enjoyed much latitude in deter- 
mining what bays or arms of the sea penetrating its territory may be 
regarded as a part of the national domain and dealt with accordingly. 
This is partly due to the fact that a bay of wide expanse, the entrance to 
which is far more than six miles in extent, may still be subjected to 
control and practically occupied by the territorial sovereign of the 
surrounding land, and that without interference with any channel of 
communication between states generally, or with any other definite 
interest of the society of nations. It may be doubted that international 
law has as yet limited with precision the dimension of bays which may 
be fairly deemed by the individual state to constitute its territorial 
waters. 


The Scandinavian states follow two general rules. The first is that there 
are certain bays and harbors less than a given distance across (which distance 
varies with the different countries) which are considered territorial waters. 
The second is that a few bays wider than the above distance may under 
certain conditions be considered as territorial. 

There is no question about indentations six miles or less in width. They 
belong, under all interpretations of the law of nations, to the enclosing state. 
Norway, however, claims that, instead of six miles, the distance should be, 
and is for her, eight miles. Sweden makes at least ten the minimum, and 
there is some dispute about twelve miles. By way of illustration, the case 
of the Maja may be cited. Init the Swedish Government denied all German 


7% 1 Nord. Tids. for Int. Ret., p. 267. 

78 Gihl, Pt. II, Ch. 5, on jurisdiction; Wilson, International Law, pp. 99-103. 

™ International Law, 1922, I, p. 258. Many citations are possible, but an excerpt from 
Strupp, Grundziige des positiven V dlkerrechts, 2, 1922, p. 75, is sufficient. 

“ Doch haben sich—bei besonders starken Schwankungen der Wissenschaft—feste Reglen auch 
hier nicht entwickelt und es sind selbst Buchten von einer Ausdehnung der Offnung von 30, 49 
(letztere Offnung besitzt die von England als territorial bezeichnete Miramichi Bai in Canada) 
und mehr Seemeilen (Hudson-Bai; englische Auffassung) namentlich von England (die sog. 
“Kings Chambers”) und Amerika fiir nationale Gewdsser erklart worden. Hierbei hat man 
vielfach mit dem Begriff der historischen Gewdsser operiert, worunter man solche verstand, deren 
nationale Eigenschaft seit mehr als 100 Jahren behauptet worden ist (so das Institut fiir 
Vdlkerrecht).” 
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contentions that her jurisdiction extended only to those inlets and harbors 
which were two marine leagues or less across.” She claimed (and still does 
claim) as her waters Laholmsbukten, Skelderviken, and other inlets which 
exceed six and eight miles.” Sweden generally claims jurisdiction over 
those arms of the sea across which she can see.””_In fact she has objected to 
all attempts at limiting her jurisdiction.” For 6, 8, 10 or 12 miles do not 
agree with her maritime customs and habits, nor are they in accord with the 
principle of sight. Yet in the past some guide had to be established, and 
Sweden issued her Flottans neutralitetsvakt, which was the guide for the 
navy. It stated that, 


Relative to the bays and harbors of the Swedish coast, which do not 
have an opening wider than 10 nautical miles (18,520 meters), the outer 
territorial water is to be measured from a line drawn directly across the 
harbor or bay’s mouth. 


Here then the ten-mile theory has found some favor in practice, if not 
actually in theory. 

As for the double zone of eight miles ®° which Norway follows, one can 
find it nowhere in the Swedish practice, which seems to be a combination of 


% Aktstycken av Utrikesdepartementet, pp. 17, 33 ff. 

% Till frdgan, passim. Jfr. Nytt Juridiskt arkiv 1927, Pt. 1, pp. 592 ff. 

The Fagernes. 

78 The ten-mile jurisdiction, which constituted the basis for Dr. Drago’s famous dissent in 
the North Atlantic Fisheries Case (this JouRNAL, Vol. 4 (1910), p. 988), has had many 
applications. Some of these may be listed. They are the Anglo-French agreement of 
Aug. 2, 1839; the French regulation of May 24, 1843; the Franco-English agreement of 
Nov. 11, 1867; the Nov., 1868, and the Dee., 1874 promulgations of Great Britain relative 
to the Fisheries Convention between England and Germany; the above-named North Seas 
Convention; the June 24, 1901, convention between Denmark and Great Britain; and the 
various instances given by Dr. Drago in his dissent. The ten-mile principle is not new. 
It has been followed by many states for some time. Some have adhered to it consistently, 
but most of them have not. Sweden, while she has at times applied it, has refused to admit 
that it is a part of her practice. Till frdgan, pp. 63, 106 ff. 

The twelve-mile limit is not so well known. It came to the attention of the world when 
the International Law Institute in 1894 adopted at Paris a resolution doubling the customary 
six-mile distance. In the Rebjansky Case it was definitely shown that Sweden did not 
accept this as any definite principle which she could follow. Ibid. 

Neither of these was based on the principle of sight on which Swedish territorial waters 
are measured. They represent, rather, an attempt to arrive at a convenient method of 
definitely establishing the jurisdiction of a state over its bays and harbors, which to this 
very day is guided by no definite practice. Reuterskidld, Folkrdtt, Part I, Ch. 4, secs. 14, 
15, 16. 

This reads in the original “I bukter och vikar d Sveriges kust, som ej hava en vidare 
mynning dn 10 nautiska mil (18,520 meter) berdknas det yttre territorialvattnet i for detsamma 
gallande utstrdckning fran en linje dragen tvdrs éver buktens eller vikens mynning.”’ 

8 Till frdgan, p. 100. The thought is contained in a passage from Rivier, Principes du 
droit des gens, I, p. 154 (1896): 

“Conformément a ce qui vient d’etre dit, les portions de mer, ou les mers, qu’en raison de 
leur configuration on appelle golfes, ou baies, sont territoriales lorsqu’elles sont environnées des 
terres d’un seul Etat et que leur entrée est suffisamment étroite pour étre commandée par les 
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the ten-mile idea with the historical. Thus jurisdiction is not claimed over 
Hand Bay, which is more than ten or twelve miles across. Yet, it is claimed 
over Laholm’s Bay, which is also more than twelve miles wide at the head- 
lands. In the discussion of the Trave and the Maja in Flottans neutral- 
itetsvakt, ten miles was followed, but that meant very little, as was plainly 
evidenced in the uncertainty contained in the Handbok 7 internationall ratt 
for marinen, published in 1910. There the various widths were discussed 
without adherence to any.* In fact most of the Swedish authorities can 
agree with Oppenheim that, at the best, jurisdiction over the coastal seas is 
an uncertain thing.’ The ten and twelve-mile theories have never received 
universal acceptance, although the former and the six-mile theory are 
probably the most common. The only fact which seems reasonably certain 
is that Swedish law will continue to extend to those areas of water to which 
it has extended in the past.* It is a simple proposition when stated thus. 
The authorities are careful not to state that Sweden claims jurisdiction over 
historical bays, for then they would have to answer many embarrassing 
questions. What makes an historical bay? Does it need a proclamation, 
a treaty, or time to make it such? Must other states be notified? How 
long a time must elapse before the bay becomes historical? The Gordian 
knot is cut by stating that where Sweden has been in the habit of exercising 
jurisdiction with or without treaty or proclamation, there it still claims 
jurisdiction.“ A short examination will show this to be the only workable 
principle which can be adopted.®* 


canons de la céte. Mais du moment qu’il y a plusieurs Etats cétiers, le golfe est mer libre, 
quelle que soit la largeur de son entrée. Le golfe, meme entouré par un seul, Etat, est mer libre, 
sz Ventrée est trop large pour étre dominée de la céte. On admet assez généralment qu’il en est 
ainsi lorsque l’écartement des deux rives est de plus de dix milles marins. 

“Les golfes territoriaux sont régis par les mémes principes juridiques que les mers intérieures 
non appelées golfes. La mer littorale commence ow le golfe territorial finit.”’ 

See also Fauchille, op. cit., I, pt. 2, pp. 373 ff., with notes. Also Féreldsningar 1 svensk 
stats-och forvaltningsrdtt, 1919, III, p. 37. For the discussion of the Maja and the Trave in 
the Flotians neutralitetsvakt, discussed in this same paragraph, see Till frdgan, pp. 40, 49, 60. 
League of Nations Doc. C. 196, M. 70, 1927. 

81 Published on Dec. 29, 1910. It reads in part as follows: 

“T havsbukter och vikar bestdémmes yttre sjégrénsen, ddrest vattnets mynning dr av stérre bredd 
(t. ex. Handbukten), pd vanligt sdtt genom en linje, som foljer kusten, men ddrest bredden dr 
mindre (t. ex. Skelderviken) pd det sdtt att vattnet anses sdsom inre territorialvatten och kusthavet 
berdcknas stracka sig pd eljest stadgat avsténd ddrutanfér, réknat frdn den rdta linje, som 
tiinkes forena de yttersta landspetsarna pd bdda sidor om bukten eller viken. Denna bredd dr i 
ndgra traktater bestamd till dubbelt kanonskotthdll eller hégst 10 distansminuter; och har Folk- 
rdttsinstitutet uttalat sig for 12 distansminuter, sdvida ej en stérre bredd vore genom traktater 
eller urminnes hévd grundad, se Proj. Int. kusthavsregl. art. 3.” See also K.K. of May 5, 


1871 and that of Dec. 20, 1912. 82 International Law, 3d ed., I, sec. 193. 
8 This JouRNAL, Spl. Supl., Vol. 23 (1929), pp. 261-2, 273; also Supplement to Vol. 24, 
No. 1, pp. 25-46. % See cases of Trave and Maja cited above. 


8 Till frdgan, pp. 23, 24, 25, 31, 34, 42 ff., 57, 58, 59, 60 ff., 100, 103, 106. Also Gihl, 
Gransen for, etc. passim. 
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With the exception of different views on the width of bays, the Norwegian 
practice is like the Swedish. The Finnish and Icelandic are still uncertain 
because of the newness of those states.* 


SUMMARY 


The general limit of the Scandinavian claims to jurisdiction over terri- 
torial waters is a line drawn four miles out to sea, which follows the con- 
figurations of the coast, including archipelagoes, islands, reefs above water, 
and neighboring rocks of considerable dimensions. This line is measured 
from the furthest islets or skerries not continuously submerged by water. 
It follows the shore line of the bays, etc., if they lie outside of the jurisdic- 
tional claims of the state, or states which border them. If, on the other 
hand, they are claimed, the four-mile limit is to be drawn from an imaginary 
line stretching from headland to headland, or where the bay ceases to have 
the characteristics of a bay. Norway in separating the claimed bay from 
the unclaimed, defines the former as eight miles or less across, or if it has 
been considered a Norwegian bay for along time. Sweden has no such rule. 
The waters inside of the imaginary line are inland waters, while those lying 
between the line and one measured four miles out to sea are territorial. 

The Hague Codification Conference in dealing with territorial waters 
could agree on no draft treaty because of the shortness of time allotted, the 
divergence of views presented, and the vast extent of the subject covered. 
While it served to classify and advertise the positions of many countries, 
nevertheless it left the positions, contentions, and claims of the Scandinavian 
countries unaffected.*” 


% Art. 12 of the Treaty of Dorpat between Finland and Russia shows the present position 
of Finland. It reads: ‘The contracting parties shall in principle favor the neutralization of 
the Gulf of Finland and the entire Baltic Sea, and undertake to codperate for its realization.” 

87] Nord. Tids for Int. Ret., 251-279; this JourNAL, Vol. 24 (1930), pp. 674-694. 


FINLAND’S TREATIES FOR THE PEACEFUL SETTLEMENT OF 
INTERNATIONAL DISPUTES 


By Eric Cyrit BELLQUIST 
University Fellow in Political Science, University of California 


A. FINLAND’S EXTERNAL SITUATION 


The foreign policy of Finland during the decade which has elapsed since 
the conclusion of the struggle for independence has been marked by a high 
degree of realism and regard for practical considerations. Finland’s ex- 
ternal relations have stood on a much higher plane than her internal affairs, 
and have carved for the former Russian Grand Duchy an enviable niche of 
security and stability. Especially true has this been since 1922, from which 
year Finland’s present foreign policy may be said to date. Prior to that 
time its direction was uncertain and vacillating, swinging like a pendulum 
between a western and southern orientation. 

When Finland broke the bond that for over a hundred years had tied her 
to Russia, she found herself more or less isolated. To be sure, there were 
Russian advances towards making a close friend of her former Finnish 
vassal, but the developments during the civil war prevented anything like 
that. There were, of course, also the other limitrophe newborn states to 
the south. The Estonians are largely of the same race as the Finns and 
they, as are the Latvians, are predominantly Lutheran in faith. But except 
for this, there was not so much in common between these statelets and Fin- 
land. History has made for a great difference between the peoples north 
and south of the Gulf of Finland. There is not only a difference in culture, 
but in the degree of the same. Finland was for over 600 years a part of the 
Kingdom of Sweden. The Tsarist heel was never able to make a deep 
imprint within her borders, and the country never became a part of the 
Slavic world in the sense that most of the other Russian possessions did. 
Historical reasons pointed towards close collaboration with the old mother- 
land, Sweden.! 

The experiences of 1918, however, showed that, except for a great amount 
of individual initiative, little could be expected from Sweden. The govern- 
ment and Foreign Office of that country showed its usual conservatism and 
carefully abstained from any action which might be construed as a deviation 
from the policy of strict neutrality. Appeals to Stockholm brought little 
more than personal enlistments for Finnish service and cries from Swedish 

1Cf. the article by R. A. Wrede, “Finland och dess grannar”’ in Finsk Tidskrift, 1925, p. 
259 ff. See also Hugo E. Pipping, “ Ambetsverk, dmbeten och titlar i Sverige och Finland,” 
Nordisk Tidskrift, 1920. 
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“activists” against their own government. In the midst of this arose the 
unfortunate Aaland Islands episode,? which, of course, did not assist in cre- 
ating a better feeling between the two countries. This lack of close relation- 
ship with Sweden and the other Scandinavian countries placed Finland in a 
delicate position and necessitated the conclusion of the belated treaty with 
Russia in 1920.* It also permitted the destruction of the fortifications on 
the Aaland Islands, which could probably have been prevented by firm joint 
action on the part of Finland and Sweden.‘ 

Faced by a cool aloofness from Sweden, Finland, which had no desire to 
remain isolated, began to veer to the countries south of the gulf, the countries 
which, like herself, had been fashioned out of the fabric that used to be 
Russia. These states, including Poland, also had the spectre of possible 
Soviet imperialism to face, and the fact that France, as in days of old, 
was a good friend of Poland, added to the strength of such a combination. 
A series of Baltic conferences® were held, and economic and commercial 


2 The best work on the Aaland Islands is J. O. Séderhjelm, Démilitarisation et neutralisa- 
tion des Iles d’ Aland en 1856 et 1921, Helsingfors, 1928. See also Fernand De Visscher, “La 
question des Iles d’ Aland,” Revue de Droit International, 1921, pp. 35 ff, 243 ff, and 568 ff; 
the writer’s Some Aspects of the Recent Foreign Policy of Sweden, Univ. of California Press, 
1929; this JouRNAL, Vol. 15 (1921), pp. 268-272, and Vol. 17 (1923), pp. 63-76. For the 
régime since the neutralization, see Artur Tollet and John Uggla, Lagstiftningen angdende 
sjdlustyrelse for Aland, jdmte tillhérande forfattnigar, Helsingfors, 1930, and L’ Autonomie de la 
Province D’ Aland et son Application Pratique, Publications de Ministére des Affaires Etran- 
géres de Finlande, Helsinki, 1930. 

3 The Treaty of Dorpat, October 14, 1920, League of Nations Treaty Series, III, pp. 5-80, 
and Finlands forfattningssamling, 1921, Nos. 20-21. The latter is the Finnish collection 
of laws and treaties, which will hereinafter be cited as F. F. S., 1920, 1921, ete., according 
to the year. It is issued in Finnish and Swedish, the two official languages of Finland, the 
latter being used here. In Finnish the collection is known as suomen asetuskokoelma. 
The treaty in question, for which the credit must be given to Rudolf Hoisti, Finland’s 
Foreign Minister at the time, was in many respects favorable to the Finns, but on the other 
hand it is felt by many that more favorable terms might have been obtained had Finland 
been in a stronger position at the time. An earlier treaty, concluded before the Soviet 
Government was so deeply entrenched at home, would have been better, especially as Fin- 
land was at this time enmeshed in the struggle over the Aaland Islands, which detracted 
from her ability to negotiate. Cf. R. W. Erich, “Neutralitetspolitik och forbundsméjli- 
gheter,” Finsk Tidskrift, 1923, p. 131, and statement of Dr. Erich to the writer in an in- 
terview in Stockholm, Nov. 19, 1930. For a favorable view of Holsti’s actions here, see 
Malbone W. Graham, New Governments of Eastern Europe, New York, 1927. Prof. 
Graham’s outline of Finnish external relations is good. See pages 161-203, 535-555. 
For a discussion of Russian foreign relations as related to the problems mentioned herein, 
see Adolf Térngren, “ Die Entwicklung der finnischrussische Beziehungen seit dem Dorpater 
Frieden,” Europdische Gespriche, July, 1930, p. 350 ff., and Hans von Rimscha, “ Die Politik 
der Sowjetunion gegeniiber den Baltischen Staaten,” ibidem, April, 1930, p. 206 ff. See also 
Graham, “The Soviet Security System,” International Conciliation, No. 252. 

‘Erich, loc. cit. The destruction of these fortifications was in many respects probably 
unnecessary, and reduced Finland’s defensive position, although the convention of 1921 to 
some extent compensated for this. 

* Although in this discussion Poland is sometimes included in the Randstaaten, strictly 
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agreements brought the Randstaaten closely together. Much of the credit 
for this, as far as Finland was concerned, goes to Holsti, the Finnish Foreign 
Minister, but in March, 1922, he went a little too far when at Warsaw he 
pledged his country to offer assistance to the other high contracting parties 
against any unprovoked aggression. This agreement amounted almost to 
an alliance, and when Holsti returned with it to Helsingfors the Riksdag 
deemed the commitments too heavy and asked for his head. By its non- 
ratification, Finland destroyed the whole plan for a Baltic entente. 

The action against Holsti has been described as short-sighted and reac- 
tionary. There are, of course, many considerations that might point in 
that direction, but it seems to the writer that the line of later development 
has a greater tinge of realism. And, as will be pointed out, there is no reason 
why one policy should be wholly exclusive of the other. It is also doubtful 
if definite political commitments of the character of the above are essential 
to achieve the purposes for which they are intended. 

The refusal to ratify the Polish agreement was based upon a carefully 
considered conclusion that it would not be likely to help Finland maintain 
and preserve peace. Lithuania was not included in the entente, and the 
relations of that country and Poland, as well as of the latter and Germany, 
were not such as to augur well for the future. French support of Poland 
might also be considered objectionable in that existing alliances might 
involve the whole Baltic in war as a result of the varied complications of 
French foreign policy in other parts of Europe. Above all, the Finns real- 
ized that any Baltic entente would be accepted at Moscow as an affront 
to Russia, and the red giant lies too close to Finland’s back to infuriate his 
temper unnecessarily.‘ 

The more recent trends in Finnish foreign policy may be said to date from 
the above incident. After a few months, the direction of the affairs of state 
fell into the hands of Vennola, who supported a policy of western orientation 
and close collaboration with Sweden. This was even more true of Lauri 
Ingman, who entered office June 1, 1924, with a definite program of cul- 
tural and political rapprochement with the countries of Scandinavia and 
western Europe. There was also some desire for permanent guaranteed 
neutrality, but this was hardly compatible with the new state of affairs 
created by the advent of the League of Nations and a status of neutral- 
ization, such as applied to the Aaland Islands, was not desirable for a whole 
country, nor could it be expected to carry much appeal to the rising nation- 
alism of a new state.’ 

In seeking closer coéperation with Scandinavia, the Finns realized that 
the neutral position maintained by these countries during the war would 


speaking that group consists of Finland, Estonia, Latvia, and Lithuania. For well-known 
reasons, the latter has not codperated in the movements here described. 

6 Cf. Wrede, op. cit., p. 265, and Térngren, op. cit. 
7 Wrede, p. 262 ff., and Erich, op. cit. 
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react favorably upon the international status of their own country. That 
is, the world at large was familiar with the attitude of the northern coun- 
tries, and if Finland were admitted into the same circle, more credence 
would be given her peaceful intentions than would perhaps be the case if 
she were allied with Poland. The fact that Sweden had an ancient enemy 
in Russia, and that all the Scandinavian States to a greater or lesser extent 
feared the new Russian régime, seemed to contribute towards paving the 
way for greater unity among the four Powers of the north. 


B. THE SCANDINAVIAN TREATIES OF CONCILIATION AND ARBITRATION 


For a while it seemed as if the new Finnish policy was going to bear im- 
mediate and important fruit. In an address on October 29, 1923,° the 
Swedish Foreign Minister, Carl Hederstierna, went so far as to say that he 
was in favor of a defensive alliance with Finland against Russia. Although 
not a few Swedish papers supported Hederstierna’s views, his act was dis- 
avowed by the government and pressure exerted for his resignation, which 
was telegraphed to the King, November 1.° The hopes that had been raised 
in Finland were thus somewhat rebuffed,'® and the incident used by those 
inclined towards a Baltic policy to support their contentions that nothing 
would ever come to Finland from Sweden. 

The new Swedish Foreign Minister, Baron E. Marks von Wiirtemberg, 
a jurist of note whose appointment was well received, had previously been 
active in promoting Scandinavian cooperation," and under his leadership 
the way was paved for a series of Scandinavian conciliation agreements.” 
On June 27, 1924, Finland signed such treaties '* with Sweden, Norway, 
and Denmark. 

These agreements were to some extent an outgrowth of the juridical 

8 See Svenska Dagbladet, Oct. 30, 1923, for full report of the address. 

®See Svenska Dagbladet and Dagens Nyheter, Nov. 12, 1923. See also Karl Hildebrand, 
Gustav V, Sveriges Historia till véra dagar, XIV, p. 528. 

10 See Hufvudstadsbladet, Uusi Suomi, Abo Underrdattelser, and Svenska Pressen, Oct. 
30-Nov. 5, 1923. 

11 See his article “L’Oeuvre commune des états scandinaves relatif a la S. D. N.,” in Les 
Origines et oeuvre de la S.D.N., II, Copenhagen, 1924, and the work of Ernst Trygger in 
the same publication, “l’ Entrée de la Suede dans la S. D.N.”’ See also the monograph of the 
writer already cited, pp. 265-270, 304-309. 

12 On these treaties, as well as those of 1926 discussed below, consult J. E. Lofgren, De 
Nordiska forliknings och skiljedomsavtalen i deras stdllning till det internationella rdttsystemet, 
Stockholm, 1927; Léfgren’s summary of the same in Current History, Oct., 1927; Per Wijk- 
man, “Sveriges avtal om fredlig lésning av mellanfolkliga tvister,” Svensk juristtidning, 1926, 
p. 321 ff; J. Efremoff, “Les traités de conciliation de 1924,” Revue de Droit International, 
1925, p. 876 ff.; the writer’s monograph, pp. 322-335. For the treaties of Finland, see the 
article by Prof. S. R. Bjérksten, of the University of Helsingfors, “Finlands férdrag om 
fredligt bilaggande av mellanfolkliga tvister,” in Tidskrift utgiven av Juridiska Foreningen 
Finland, No. 3, 1930. Prof. Bjérksten has been kind enough to place this at the disposal 
of the writer, and much of what follows owes its inspiration to him. 

FF, S., 1924, Nos. 238 and 259; 1925, No. 129. 
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activities of the three neutral northern states during the World War. 
They were also an effort to close the gaps in the Covenant of the League of 
Nations in regard to conciliation. It will be remembered that the Third 
Assembly of the League recommended that states, members of the League, 
conclude such conventions with the object of laying their disputes before 
conciliation commissions formed by themselves,!> and that a model conven- 
tion for agreements of this kind was adopted at the same time. 

The commissions of enquiry and conciliation set up between the Scandi- 
navian States above, as well as those among the Baltic States to be noted 
below, had as their chief purpose fact-finding and conciliation in wholly 
political disputes.’ These states were at the same time adherents of the 
Permanent Court of International Justice, and disputes of a legal nature 
fall under the jurisdiction of that body. The above-mentioned treaties, 
however, were not designed to furnish a means of procedure for preliminary 
consideration of questions going to the court. In the later agreements, yet 
to be considered, the work of the conciliation commissions may be viewed 
as preparatory to arbitration procedure in cases of legal character falling 
within the domain of the Hague Court, as well as such cases as may be re- 
ferred to special tribunals of arbitration. Although the earlier Scandinavian 
treaties do not contemplate jurisdiction over legal questions, provision was 
made for such procedure in case both parties agreed to submit disputes to a 
conciliation commission.!? 

The conciliation commissions consist, according to the typical Northern 
plan, of five members, of which each of the parties designates two, the fifth 
being chosen by the parties together, or by the President of the Permanent 
Court of International Justice. Only one of the members designated by a 
state may be a national of that state, and the chairman must be of a different 
nationality from that of the other members. A special technical expert 
for the consideration of the particular question may sit in the place of one 
of the members designated by either state. 

The members of the commissions meet in Geneva, unless the parties 
agree on some other place, and negotiations are, as a rule, secret. The re- 
sults of the investigation of the dispute take the form of a report which, if 
the nature of the dispute occasions, may become a proposal for conciliation 
or a majority decision. Dissenting opinions are registered in the report, 
and nothing shall stand in the way of the rendering of a solution best fitted 
to secure peace. The reports are submitted to the Secretariat of the 
League of Nations and to each of the parties involved. In case a dispute 
has been submitted by one party to the conciliation commission and by 


44 Charles de Visscher, “La procédure de conciliation devant la S. D. N.,’’ Revue de Droit 
International, 1923, p. 21 ff. 

16 League of Nations Official Journal, Records of the Third Assembly, Meetings of the 
Committees, I, Annex 14, pp. 140-144. 

16 See Article 1 of the Scandinavian agreements. 17 Léfgren, op. cit., pp. 40-42. 
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the other to the Permanent Court, or some special court, the former post- 
pones action until the latter rules as to its competency. In the event that 
the court does not assume jurisdiction, or in its hearings touches only a 
part of the question, the dispute goes wholly or in part back under the 
other procedure. 

In 1926, the Scandinavian States concluded another series of agreements 
combining both conciliation and arbitration. Finland signed such treaties 
with Sweden, January 29,!* with Denmark, January 30,'*° and with Norway, 
February 2.2° It might be pointed out that the ill-fated Geneva Proto- 
col 4 had in the meantime been important in influencing public opinion in 
favor of adherence to the principle of arbitration, even if it had itself been 
still-born. The discussion of these matters in the sessions of the Sixth 
Assembly of the League also had a bearing upon the development of peace 
organizations in various parts of Europe, as had of course the Locarno 
agreements.” 

On account of their ‘‘mixed”’ character, the later Scandinavian agreements 
have been termed pacts of the Locarno type. With regard to actual ter- 
minology this label is hardly justifiable, but all of them are, as regards the 
kinds of disputes subject to procedure, entirely without reservations. They 
emphasize the factual investigation of the problem and leave the question of 
submitting a settlement entirely to the free wiil of the contractants. These 
do not communicate with the commission, but merely with each other in 
regard to accepting or refusing to accept the decision. The Locarno agree- 
ments, on the other hand, stress the obligation of the commissions to reach a 
conciliation between the disputants. If this proves unsuccessful, the com- 
missions are in questions of law authorized, and in questions involving 
“interests” ordered, to adopt proposals for an acceptable solution. The 
members of the Locarno commissions are primarily a board of arbitrators, 
against the decisions of which there is a right of appeal, while the Northern 
boards are composed rather of impartial investigators of the factual circum- 
stances of the dispute, with authority to suggest a settlement in the event 
that, upon the examination of the facts, they so deem necessary.> The 
Locarno procedure is to some extent based on the idea that the procedure of 
conciliation may serve as preparation for a later consideration of the dispute 
by the Council of the League of Nations. The Scandinavian agreements 
take note of the fact that the parties may not be ready for intervention on 
the part of the Council, and hence leave the necessity of recommending a 
settlement wholly to the option of the conciliation commission. 


18 FF. S., 1926, No. 187. 19 Ibidem, No. 222. 20 Tbidem, 1927, No. 84. 

21 See R. W. Erich’s discussions of the same, “Le protocole de Geneve,” Rev. de Droit Int., 
1924, p. 509 ff., and “Genéveprotokollet,” Finsk Tidskrift, 1925, p. 225 ff. 

22 See Karl Strupp, Das Werk von Locarno, Berlin and Leipzig, 1926, and Nicholas Politis, 
“Les accords de Locarno,” Rev. de Droit Int., 1925, p. 713 ff. 

Cf. Lofgren, op. cit., pp. 62-64. 
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The Northern pacts remain valid for twenty years, and if no notice is 
given for withdrawal two years before this period has elapsed, they are re- 
newed for successive twenty year periods. 

There is some difference in the treaties which Finland concluded with 
Sweden and Denmark and the one with Norway.“ Disputes are divided 
into two categories. The Swedish and Danish treaties refer to the first 
category all disputes contemplated in Article 36 of the Statute of the Per- 
manent Court of International Justice, and to the other all additional con- 
troversies.» The Norwegian treaty refers to the first group all legal disputes 
in general, and to the second group all non-legal disputes.% Disputes of the 
first category go to the Permanent Court of International Justice. Under 
the Swedish and Danish treaties, the contracting parties may first submit 
such controversies to conciliation procedure. Disputes of the second cate- 
gory shall in all the treaties first be submitted to conciliation and then to the 
arbitral tribunal as noted above. The latter in the Swedish and Danish 
treaties decides on the bases of law and billigkeit.?’ 

Does this mean that the arbitrai tribunal may serve as amiable composi- 
teur, or that it may introduce the principle of billigkezt only to fill such gaps 
as may exist in the established principles of law? There is no agreement 
among the authorities on this.2* In the Norwegian treaty no doubt exists 
here, as under its provisions the arbitral tribunal must confine itself to Article 
36 of the Statute of the Permanent Court, and hence not even non-legal dis- 
putes may, without the agreement of the contracting parties in the particular 
case at hand, be decided by the rule of ex aequo et bono. Hence possibilities 
' may arise where the tribunal, in the absence of established rules of law, can 
only say non liquet and refuse to decide the question. 

Besides the above agreements, a number of other things have contributed 
to bring about a better feeling between Finland and her Scandinavian 
neighbors. It might be pointed out that, in spite of a number of peculiari- 
ties in her internal situation, Finland’s economic and financial position has 
developed and now rests upon a sounder basis than that of many European 
countries. This economic advance has also contributed to the westward 
orientation of the country. The Russian market is at present of compara- 
tively small importance for Finnish economy. Her commercial and finan- 
cial connections to a great extent point towards the west, and coincident 
with the political agreements we have discussed, Finland has concluded 
many commercial treaties with western Europe as well as the New World. 

Personal relations between the chiefs of state and the foreign offices have 

4 Bjdrksten, op. cit., pp. 156, 160-161. 25 See Articles 1 and 2 of the conventions. 

26 See Articles 1 and 2 of the convention. 

27 As to terminology, see Lammasch, “ Die Lehre von der Schiedsgerichtsbarkeit,”’ in Hand- 
biich des Volkerrechts, V: 2, 1914; Giraud, “Valeurs et rapports des nations de droit et de 
politique dans l’ordre international,” Rev. gen. de droit int. public, 1922, p. 500 ff. 

28 See Lofgren, op. cit., p. 70, for first point of view, and Bjérksten, op. cit., p. 161, for the 
second. 
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also contributed towards coéperation. Especially true has this been of the 
relations among the members of the delegations of the four northern coun- 
tries to the League of Nations meetings at Geneva. 


C. THE BALTIC CONVENTION 


Finland has not, however, confined her cordial relations to Scandinavia. 
She has found out that the two inclinations which have been touched upon 
here are not mutually exclusive nor even antithetical, but that sound states- 
manship will permit her to enjoy the benefits of common counsel and coépera- 
tion with both groups of her neighbors. While establishing good terms in 
Scandinavia, at the same time she has gained the respect of the Baltic coun- 
tries, being willing to go to extreme lengths in economic and cultural coéper- 
ation, without involving and jeopardizing herself in military combinations 
or alliances.” 

Illustrative of this is the so-called Baltic Convention,’ negotiated at Hel- 
singfors, January 17, 1925, between Finland, Estonia, Latvia, and Poland. 
Under Article 2 of this agreement all disputes are to be referred to concilia- 
tion procedure, and, in case of failure, then to arbitration. However, if the 
parties so desire, they may submit the controversy to arbitral adjudication 
in the first instance. The convention does not encroach upon the obligation 
to submit some disputes to the Permanent Court of International Justice, and 
in an appended protocol it is stated that the engagements entered into by 
Finland and Estonia by their adherence to the Optional Clause remain 
binding. The Baltic treaty is not applicable to questions which from their 
juridical nature are within the domain of the internal legislation of the 
parties, hor to questions affecting their territorial status que. Conciliation 
and arbitration procedure is applied to disputes without regard to whether 
or not they are of a legal nature. 

The convention was signed for three years, and is automatically renewed 
every three years thereafter unless the contracting parties give notice to the 
contrary at least six months prior to its expiration. Article 6 makes provi- 
sion for conciliation commissions. The number of members to the conven- 
tion necessitates a somewhat different procedure from that noted under the 
Scandinavian conventions. Three months after the last ratification, a 
commission is to be constituted consisting of four members, one designated 
by each state, plus a chairman chosen by general agreement from an outside 
state. In the event of non-agreement, the chairman will be appointed upon 

*9 Cf. Graham, New Govts. of East. Europe, p. 243, and note p. 544. 

3° Proclaimed in Finland Oct. 27, 1925. F. F. S., 1925, No. 324. On this pact see the 
article by J. Efremoff, “Le premier traité collectif européen de conciliation,” Rev. Gen. de 
Droit Int. Public, 1926, p. 357 ff. On Poland’s treaties, see Makowski, “La conciliation, 
arbitrage et le reglement judiciaire d’aprés les traités récents de la Pologne,’’ in ibidem, 1927, 
p. 272 ff. For Polish foreign relations in general, see Casimir Smogorzewski, “‘ La Politique 


Etrangére de la Pologne (a propos du Recueil de Discours et Déclarations de M. Auguste 
Zaleski) ,’’ La Pologne, Paris, June, 1930, p. 481 ff. 
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the application of any of the contracting parties by the President of the 
Permanent Court of International Justice. The commission is appointed 
for the three-year tenure of the convention. Meetings are held at a place 
reached by common agreement, or otherwise at the place where the League 
of Nations has its seat. When disputes are submitted, the parties involved 
may designate supplementary members. These are chosen from outside 
states and within six weeks. If not, the President of the Permanent Court 
choses them. 

For arbitration, the tribunal is constituted as agreed upon by the parties 
involved. If no agreement is reached, each party designates two members, 
one of which shall be from the Hague panel and a citizen of an outside state. 
These men then choose the chairman, and if they are unable to reach a 
decision, the choice is left to the President of the Permanent Court of Inter- 
national Justice. 


D. FINLAND’S OTHER CONVENTIONS FOR ARBITRATION AND CONCILIATION 


In addition to the agreements with her western and southern neighbors, 
Finland has concluded the following treaties of more or less similar 
character : 


1. On March 14, 1925, an arbitration and conciliation convention 
with Germany. This was somewhat altered, as will be noted below, 
by a protocol of December 8, 1928. 


2. On March 14, 1927, an arbitration and conciliation treaty with 
Belgium. 

3. On November 26, 1927, a convention with Switzerland regarding 
conciliation and the legal settlement of disputes. 

4. On May 31, 1928, an agreement with Spain regarding conciliation, 
arbitration and the legal settlement of disputes. 

5. On June 7, 1928, conciliation and arbitration conventions with 
the United States. 

6. On June 9, 1928, a conciliation convention with The Netherlands. 

7. On August 21, 1928, a convention with Italy regarding concilia- 
tion and legal settlement of disputes. 

8. On December 12, 1929, a conciliation and arbitration agreement 
with Hungary. 


Under the agreement with Germany,” disputes of the character enumer- 
ated in Article 36 of the Statute of the Permanent Court go to arbitration, 
other differences to a conciliation commission. If arbitration proves im- 
possible, the dispute is, under the protocol of 1928,** referred to the Perma- 
nent Court of International Justice. Disputes which ordinarily go to 
arbitration may by the contracting parties be submitted to conciliation, 
either for a final settlement, or with the stipulation that, if such action proves 
unsatisfactory, recourse may be had to arbitration (Article 13). Differences 


31 Cf. Bjérksten, pp. 156-157 and passim. 2 F, F. S., 1926, No. 49. 
33 Ibidem, 1929, No. 202. 
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of opinion as to the character of procedure to be followed are settled by the 
arbitral tribunal (Article 18). 

The protocol of 1928, mentioned above, cancelled Article 4 of the original 
agreement, which permitted disputes pertaining to a party’s independence, 
territorial integrity or vital interests to be withdrawn from arbitration and 
submitted to conciliation if the interested party so desired. 

Article 5 establishes the rules to be applied by the court in reaching a 
decision. Three points correspond to the first three of Article 38 of the 
Statute. In addition to that, the court may apply jus constituendum, or 
that which it considers ought to be positive law, in those cases where per- 
manent rules of law are not available.** In other words, the court follows 
doctrine and practice. This is merely an application of the familiar civil 
law rule of Switzerland to the tenets of international practice. The arbitral 
tribunal can, with the consent of the parties involved, reach its decision on 
the principle of billigkeit instead of rules of law. It then appears in the réle 
of what has been termed amiable compositeur, and the decision is arbitrage 
politique, reached by setting aside jus strictum, and using the above 
principles ex aequo et bono.*® 

Article 5 as such cannot be applied in a case which, under the protocol of 
1928, is referred to the Permanent Court of International Justice. Article 
38 of the Statute, which is compulsory in nature, applies here. 

Disputes as to procedure are, by Article 2, within the competence of the 
arbitral tribunal, and claims of one party before the conciliation commission 
that the dispute falls within the domain of other procedure bring a cessation 
of conciliation procedure until the tribunal makes a ruling as to competency 
(Article 13). 

The treaty with Belgium * differs little from the Scandinavian agree- 
ments.*? Legal disputes go to a conciliation commission and the Permanent 
Court of International Justice, and non-legal disputes to a conciliation 
commission or arbitral tribunal (Articles 1, 2, 15, 16, and 17). The arbi- 
tration procedure applies the rule of ex aequo et bono (Article 17). 

Under the Swiss convention,** disputes are submitted to conciliation and 
the Permanent Court of International Justice (Articlesl and 15). Adistinc- 
tion is made between disputes of the character enumerated in the Optional 
Clause of the Statute and others, and the latter are decided by the court 


* Cf. the arbitration and conciliation convention between Sweden and Germany, Sveriges 
Overenskommelser med Frémmande Makter, 1925, No. 28, and Léfgren’s commentary on the 
same, op. cit., pp. 58-59. 

% Cf. Bjérksten, pp. 151, 158; Makowski, op. cit., pp. 280 ff.; and Lammasch as cited above. 

% S., 1927, No. 323. 

37 See also the treaty between Sweden and Belgium, Sveriges Overenskommelser med 
Frémmande Makter, 1927, No. 16, and the writer’s summary of the same, op. cit., pp. 331- 
332, which cites the Swedish Minister to the United States, W. Bostrém, in American- 
Scandinavian Review, XV, p. 283 ff. 

F, S., 1928, No. 212. 
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ex aequo et bono to the extent that established rules of law are lacking. No 
provision is made for a dispute which falls under Article 36 but for which 
there might nevertheless be no rules of positive law. In such event it is 
probable that the court would apply the rule as above.*® 

The Italian agreement *° is almost identical to that just mentioned. It, 
however, leaves Article 36 aside and distinguishes between legal and non- 
legal disputes, those of the latter category being decided by the arbitrage 
politique method, which is not the case in the agreement between Finland 
and Switzerland. 

The convention with Spain “! resembles that with Belgium. Legal dis- 
putes are subjected to conciliation, and, if necessary thereafter, to arbitral 
adjudication or the Permanent Court of International Justice, and non-legal 
disputes to a conciliation commission and arbitration. As to the arbitral 
tribunal, Article 19 of the treaty not only stipulates that it decides ex aequo 
et bono, but that it has “‘les powvoirs d’amiable compositeur.’’ This, however, 
does not apply to legal differences. 

The treaties with the United States ” to some extent approach that with 
Germany, but in other respects differ. Under the conciliation convention 
the disputes are referred to the “international commission,’’ and under the 
arbitration treaty all legal disputes go to the Permanent Court of Arbitra- 
tion at The Hague, or to some other competent tribunal, as shall be decided 
in each case by special agreement. The controversy is first to be subjected 
to conciliation. The term ‘“‘legal dispute”’ is not used, a definition being 
attempted instead. Disputes falling within domestic jurisdiction, involving 
the interest of third parties, affecting matters falling within the Monroe Doc- 
trine, and involving the observance of the obligations of Finland in accord- 
ance with the Covenant of the League of Nations, are excluded from adjudi- 
cation by arbitral tribunals. The tribunal is not given the right to decide 
as to whether or not it is competent. If one party should raise objections 
to the effect that a dispute was not susceptible of a decision, that it was not of 
legal character, or was pertinent to one of the categories not covered by the 
convention, arbitration could not take place.“ 

The conventions remain in force continuously unless and until terminated 
by one year’s written notice given by either high contracting party to the 
other (Article 3). 

The point mentioned above, that action cannot take place because of the 
incapacity of the tribunal to decide its competency, is also true of the treaty 
with The Netherlands,“ which seems peculiar inasmuch as the same is only 

39 Cf. Bjérksten, p. 163. See also the article by Dietrich Schindler, “Les traités de con- 
ciliation et d’arbitrage conclus par la Suisse,” Rev. de Droit Int., 1925, p. 816 ff. 

40 F. F. S., 1929, No. 175. See also Giulio Diena, “Le traité de conciliation et de reglement 
judiciaire entre U’ Italie et la Suisse,’ Rev. de Droit Int., 1925, p. 1 ff. 

“ FP. F. S., 1928, No. 302. «FF. S., 1929, Nos. 14 and 15. 

48 Bjorksten, op. cit., pp. 165-166; and Lammasch, op. cit., p. 103 ff. 

F. S., 1929, No. 113. 
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a conciliation pact. The agreement in question provides that all disputes 
that do not by Article 36 of the Statute go to the Permanent Court of Inter- 
national Justice, or under the provisions of any other agreement to arbitra- 
tion or the Permanent Court, shall be submitted to a conciliation commission. 
This, however, does not prevent disputes falling to the Permanent Court 
from being settled by conciliation. Inasmuch as no other agreement has 
been concluded, the situation remains as above, and there exists only the 
conciliation convention, and the parties are not obligated to submit to 
any other procedure. 

The convention with Hungary “ does not present any features not con- 
sidered in the above discussion. It is based on the principle that all disputes 
are submitted to conciliation, and thereafter those of a juridical nature to 
arbitration or the Permanent Court of International Justice, to the latter 
when the parties so agree or arbitration is not consummated. Differences as 
to the interpretation of the convention and competence are decided by 
arbitration (Article 20). 


E. GENERAL CONSIDERATIONS AS TO FINLAND’S TREATIES “ 


The procedure provided in the various treaties summarized above is, of 
course, applied only after efforts to adjust difficulties by the ordinary chan- 
nels of diplomacy have failed. Most of the treaties contain provisions to 
that effect. The Swiss and Italian agreements stipulate that the disputants 
shall decide the time when conciliation shall take place. 


Most of Finland’s conventions also contain another limitation which 
varies in the different agreements. If the dispute pertains to a question 
which, under the domestic legislation of one of the contracting parties, shall 
be decided by the national courts or administrative authorities of the same, 
they may, in accordance with Article 30 of the General Act of Geneva of 
1928, object to submission of the controversy to a conciliation commission 
until within a reasonable time such action has taken place. If one party 
wishes to invoke the General Act, it shall inform the other of the same within 
a year. Other conventions speak of courts, judicial authorities, etc., 
without making definite provisions. 

Disputes are submitted to conciliation commissions at the request of both 
or either parties. Whether or not Article 3 of the conciliation treaty with 
the United States permits action upon the request of only one party is 
uncertain. The article in question gives the conciliation commission the 
authority to take the initiative when unanimous agreement to that effect exists. 

Controversies go before arbitral tribunals by compromis or previous agree- 
ment. In the event that an arbitral agreement to submit a question is 
lacking, further recourse varies. Under some agreements the dispute may 

S., 1929, No. 297. 


6 For the following see the text of the treaties and the references already cited, especially 
Bjérksten. 


82 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


at the demand of either party be placed before the Permanent Court of 
International Justice. Other conventions state that the arbitral tribunal 
itself makes the final compromis. Still other treaties refer to the Hague 
Convention of 1907.47 Some of the pacts provide that even the disputes 
that fall under the domain of the Permanent Court shall be subject to 
arbitration. If this is not successful, suit may be brought by either party. 
If no provision is made for that, recourse is had to Article 40 of the Statute 
of the Court. 

Conciliation, as has already been indicated in the discussion of some of the 
treaties, takes place before a commission. Most of Finland’s conventions 
provide for permanent commissions. The Hungarian agreement operates 
under a temporary commission. The General Art of Geneva, as is well 
known, permits both types. With the exception of the Hungarian treaty. 
under which the commission consists of only three members, the Finnish 
pacts all provide for commissions of five. The procedure in selection has 
already been outlined. 

As to the arbitration tribunals, some of the conventions merely refer to 
the Hague Conventions, but others make more definite provisions. In the 
latter case, the Hague system is applied, or another procedure whereby one 
member is chosen by each party and the three others by the two parties 
together, the chairman included. 

Usually the conciliation commission or arbitral tribunal is allowed to 
adopt its own form of procedure, and unless it unanimously decides other- 
wise, this is in accordance with the Hague Conventions. 

The disputants are bound to abstain from anything likely to hinder a 
successful solution while the case is being handled. The conciliation com- 
missions and arbitral tribunals are usually authorized to provide for provi- 
sional measures. The treaties obligate the disputants to furnish legal and 
technical aid. A number of the agreements state that conciliation procedure 
must be completed within six months. This provision perhaps is influenced 
by Article XII of the Covenant of the League of Nations, which states that 
the Council must issue its report within six months after a dispute has 
been referred to it. 

The conciliation commission should, as far as circumstances allow, prepare 
a proposal for a solution of the controversy. This proposal is not binding 
upon the parties. The opposite is true of decisions of arbitral tribunals and 
the Permanent Court of International Justice. In the latter case the parties 
are obligated to accept the decision with full faith and credit. Generally 
the treaties vest in the arbitral tribunal that has made the decision the au- 
thority to consider all the differences of opinion which may arise in regard to 
the interpretation and application of the same.*® 

Decisions of the tribunals are, as we have seen, final. The treaties, with 
the exception of that with Germany, make no provision for a revision of the 

47 Articles 53, 54, and 58. 48 Cf. Article 82 of the Hague Convention of 1907. 
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same. This is equally true of the Baltic Convention, in spite of the fact that 
Article 20 of the same mentions Article 83 of the Hague Convention of 1899. 
The Hague Convention, it will be remembered, speaks of such revision, but 
only in the event that the contracting parties specifically make reservations 
to that effect, which was not done in the Baltic treaty.* 

Few of Finland’s treaties make provision for disputes which may arise out 
of causes growing out of conditions existing previous to the time of the con- 
clusion of thesame. The Norwegian arbitration treaty definitely states that 
it does not apply to such disputes, but the Belgian treaty, on the contrary, 
applies only to such disputes as arise after the ratification and deal with 
situations and facts occurring after the same.°*° 

As a final consideration in the scrutiny of these treaties it may be pointed 
out that all the pacts which obligate Finland to submit to conciliation pro- 
cedure alone have been adopted by the executive authority without the 
concurrence of the legislature or Riksdag. The other agreements, on the con- 
trary, have been ratified by parliament. The reason for this lies in Article 
33 of the Finnish Constitution of 1919,°! which states that ‘‘every treaty with 
a foreign Power must be ratified by the Riksdag if it contains stipulations 
falling within the domain of legislation or if the constitution requires such 
ratification for other reasons.”’ The recommendations of conciliation com- 
missions are not binding upon the disputants, and hence do not affect legisla- 
tion or internal administration. To be sure, there is some expense connected 
with the operation of such commissions, but this can be defrayed out of the 
ordinary grants in the budget. The provision in the same article that ‘de- 
cisions in regard to peace and war shall be taken by the President with the 
consent of the Riksdag’’ can hardly be considered as in opposition to the 
above. Decisions by arbitral tribunals and the Permanent Court of Inter- 
national Justice are binding and may involve Finland in duties which affect 
the boundaries of the country, its legislation, or the financial power of the 
Riksdag. Hence the submission of them to parliament. 

Even in the cases where the Riksdag has considered these treaties, the act 
has been perfunctory, and they have been approved after only one reading 
and put into effect by proclamations in which it is merely mentioned that the 
legislative body has given its assent.*? In the proclamation of the Baltic 
Convention no mention was made of the fact that parliament had approved 
the same, although it had done so.* 

49 Bjorksten, 172-173. 50 But consider also Article 39 of the General Act of Geneva. 

51See F. R. and P. Dareste, Les Constitutions Modernes (quatriéme édit. Delpech et 
Laferriére), Paris, 1928, I, pp. 491-515, for Finnish Constitution. See also R. W. Erich, 
“Die Verfassung Finlands. Entwicklung des éffentl. Rechts in Finland,’ Jahrbiich des 
6ffentl. Recht, XI, pp. 103-121; R. A. Wrede, Grunddragen av Finlands riitts-och samhill- 
sordning, Helsingfors, 1921; Constitution de la Finlande, Helsinki, 1928, and Loi Organique 
de la Chambre des Représentants de Finlande, Helsinki, 1930 (Imprimerie du Gouvernement). 


52 See the first page of each of the agreements in F’. F. S. 
8 F. F. S., 1925, No. 324; Bjérksten, p. 175. 
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F. OTHER INTERNATIONAL ENGAGEMENTS OF FINLAND 


In conclusion, it might be well to point out other obligations of Finland 
which are rather intimately associated with some of the things considered 
in this paper. 

As a member of the League of Nations,* Finland is subject to the provi- 
sions of the Covenant as they apply to the matters here outlined. It is not 
our purpose to trace the story of Finland at Geneva. It will suffice to say 
that during the early years of her membership Finland was rather sceptical 
as to the efficacy of this new panacea for international ills. One writer®™ 
has stated that in Finland there have been more pessimists in regard to 
the League than in most countries. Of course the League’s decision in the 
Aaland Islands controversy favored the new-born Finnish republic, but the 
latter’s position adjacent to Soviet Russia has been the cause of the feeling 
mentioned. It has been felt that with respect to the land of Lenin and Stalin 
the League can do little, and this was confirmed by the Carelian dispute 
which, at the insistence of Finland, covered Geneva and The Hague with 
its shadow in 1923.°° During recent years, however, Finland has been one 
of the most active of the smaller states represented on the shores of Lac 
Leman, and supporters of the League have increased in the “‘land of ten 
thousand lakes.’’ This has been especially true since 1926, when Finland 
succeeded Sweden on the Council. 

Finland is also a member of the Permanent Court of International Justice 


and has signed the Optional Clause of the Statute, as will have been seen 
from the above.*” As has also been mentioned, the Finns have adhered to 
the General Act of September 26, 1928,5* and in 1929 Finland was one of the 
signatories of the Kellogg Pact.*® Finland has looked with favor upon 
further discussions as to M. Briand’s plan for a European federative union, 


54 Since December 16, 1920. 

56> Herman Gummerus, “Nationernas Férbund 1 teorien och praktiken,”’ Finsk Tidskrift, 
1927 II, p. 137 ff. 

56 See the Livre Vert, Actes et Documents concernant la Question Carélienne (Documents 
publiés par la Délégation Carélienne), Helsinki, 1922, and the three White Books, La Ques- 
tion de la Carélie Orientale (Documents publiés par le ministére des affaires étrangéres), Hel- 
sinki, 1922, 1923, 1924, as well as the article by R. W. Erich, “La Question de la Carélie 
Orientale,’”’ Rev. de Droit Int., 1922, p. 1 ff.; 1923, p. 227 ff. 

57 On April 6, 1927, she extended her signature of the latter for ten years. See F. F. S., 
1927, No. 85. 

58 F. F. S., 1930, No. 89. On this see R. W. Erich, “Les projets de convention elaborés 
par le comité d’arbitrage et de sécurité,’ Rev. de Droit Int., 1928, p. 332 ff., and Le Baron 
Deschamps, “Le droit international nouveau,” ibidem, 1929, p. 159 ff. 

59 F. F. S., 1929, No. 272. See Graham, Soviet Security Treaties, p. 37, and Gustaf 
Olsson, “ Litvinovprotokollet och Kelloggpakten,” Nya Dagligt Allehanda, Feb. 21, 1929. 

6° See Procopé’s speech in the 1930 League Assembly, Sept. 16, and Finland’s response to 
the French memorandum in Documents relatifs 4 V organisation d’un régime d’union fédérale 
Européenne, pp. 33-36. See also R. W. Erich, “Pan-Amerika och Pan-Europa,” Svensk 
Tidskrift, 1930, p. 373 ff. 
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and, finally, at the October 2, 1930, plenary session of the Eleventh Assem- 
bly, the Finnish representative signed the Draft Convention on Financial 
Assistance. 

With respect to the latter convention it is not too much to say that 
Finland was to a great extent responsible for the conclusion of the same. 
Shortly after the failure of the Geneva Protocol, the Finnish Government, 
which had supported that plan to achieve security, although fully aware 
of defects existing therein,” appointed a committee to prepare a memoran- 
dum to be submitted to the Preparatory Commission on Disarmament. 
This Finnish committee drafted a proposal for financial assistance to states 
victims of aggression which was offered to the Preparatory Commission 
June 5, 1926.°* Since that time Finland actively worked for a general 
adhesion to the same until a favorable report came out of the Third Commit- 
tee of the Eleventh Assembly, September 29, 1930. On October 2, at the 
signing of the convention in Le Béatiment Electoral, M. Nicholas Politis, 
chairman of the Third Committee, addressed the Assembly and stated that 
“for this very real success we have to congratulate and offer our thanks pri- 
marily to the Finnish Government, which took the initial step and followed 
the preparation of the convention with untiring solicitude.’’ “4 

From the above account, which does not lay any claim to presenting any- 
thing like a complete survey of the foreign affairs of Finland, it can be seen 
that the rédle of the new republic in international affairs has not been an 
unimportant one. Finland has pursued a realistic foreign policy, and it has 


been directed by capable men. She has maintained an independent freedom 
of action and has been able to fortify her position in the corner of the Baltic. 
She has placed herself on good terms with her neighbors, has been an active 
proponent of peaceful negotiation, and can look forward to the future with 
a feeling of security.™ 


61 As to the origin of the idea of the draft convention, it has been stated that a Swede, 
Gustaf Roos, first presented such a plan to the Swedish Government, which failed to be 
interested, and that he then prevailed upon the Finns to accept it, after which they made it 
their own. See Dagens Nyheter, Sept. 25, 1930, and an article by Roos, “Férsdkring mot 
krig,” Finsk Tidskrift, 1925. In an interview with the writer, however, Dr. R. W. Erich, 
who was the head of the Finnish committee out of which the proposal came, stated that 
the Finnish plan had been well under way before Mr. Roos was invited to Finland to give 
an address outlining his ideas, and although the Finns were happy to receive suggestions 
from the latter, the final proposal was quite independent of the Swedish outline. 

°? See the Finnish White Book, La Question de la Sécurité, Helsinki, 1927, pp. 5-30. 

3 Ibidem, p. 44, and passim. See also Documents de la Commission préparatoire de la 
Conférence du Désarmement, Série II, p. 126, and the discussion here as well as in Série III. 
For the history of the plan through its various stages, consult League of Nations documents 
A. 10. 1929. II, A. 15. 1930. VII, AIII. 19. 1930, and AIII. 24. 1930. 

* League of Nations Official Journal, Special Supplement 84, p. 192. 

*% There remains the problem of Soviet Russia, which it has not seemed best to discuss 
here. Russia has made repeated efforts to include Finland in her security system, but has 
met with little success. The most striking example of this was in 1929 when, at the time of 
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the discussion of the Kellogg Pact in this part of Europe, the so-called Litvinov Protocol 
was advanced. Finland, however, was not one of the states adhering to the latter, Feb. 9, 
1929. For Fenno-Russian relations in general see the articles cited above, especially those 
of Térngren, Von Rimscha, and Olsson. It can hardly be said that the Finland of today 
fears Russia. Except for a small blatant element, she is anxious to remain on good terms 
with that Power. 

The Lapua anti-communist movement of 1930 and the more recent differences of opin- 
ion as to alleged Soviet maltreatment of Finnish Ingrian minorities have caused a tension 
between the two countries. The Lapua agitation was not directed against Russia, but was 
rather a national uprising against communism and must be viewed against the background 
of an essentially agrarian and altogether bourgeois country. That it has subsided since its 
chief aim was accomplished seems to support this view. For the constitutional results of 
the same see S. R. Bjérksten, “Ar 1930 frdn statsrittslig synpunkt,” Defensor Legis, Jan.— 
March, 1931, pp. 10 ff. The Ingrian minority question remains a delicate subject at the 
present time. See the “Opinion” on this given by Prof. Bjérksten to the Foreign Office, 
April 24, 1931, and the “Report on the persecutions of the Ingrian Finns in the R. S. F. 
S. R.,” circulated by the Ingrian Committee in Finland, April, 1931. 
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THE TWO INSTITUTES OF INTERNATIONAL LAW 


By Brown Scorr 
Honorary Editor-in-Chief 


1. L’Institrut Droit INTERNATIONAL 


The Institute of International Law met in the shadow of the University 
of Cambridge—indeed in Emmanuel College—from July 28th to the 4th 
of August, 1931, after a lapse of two years from the American adventure 
of 1929. 

Nothing could have been more gracious and appropriate than the address 
of the president, Professor Alexander Pearce Higgins, at the formal opening. 
He is a Cambridge man body and soul, a graduate of Downing College, a 
fellow of Trinity College and he professes the Law of Nations from the 
chair established by the omniscient William Whewell, Master of Trinity 
College, whose name is familiar to international lawyers for another reason, 
—a well known and highly useful edition of Grotius’ great book in Latin 
text, accompanied at the bottom of the page with an abridged English 
translation of the original. As was to be expected, and indeed desired, Dr. 
Higgins referred to the previous holders of the chair: Sir William Vernon 
Harcourt, famous for his letters to the Times over the signature of ‘‘ Histori- 
cus” before he preferred to be one of the outstanding statesmen of his day; 
Sir Henry Sumner Maine, whose slender volume on Ancient Law had become 
a classic even in its author’s lifetime; John Westlake, an authority in inter- 
national law, both public and private, and who presided at the first session 
of Cambridge as Dr. Higgins, his student, was presiding at the second; and 
Lassa Oppenheim, possessed not only of the learning of the Egyptians but 
of the moderns, and whose two volumes on international law are a standard 
authority. To profess international law from a chair held by such distin- 
guished predecessors is a great honor, and a greater honor still to be worthy 
of such predecessors. 

At the courteous invitation of Professor Higgins, each of the three vice- 
presidents, Mr. Alfred Nerincx of Belgium, a professor at the University 
of Louvain, Mr. Eugéne Audinet, honorary professor of the faculty of law 
of the University of Poitiers, and our own Philip Marshall Brown of Prince- 
ton University, presided in turn. 

The session of the Institute of International Law is of a twofold nature: 
the first is administrative, hardly less important than the second, which 
is of a scientific character, because in the administrative session the members 
are chosen from the associates to fill vacancies and associates are chosen, 
from whom the future members are to be recruited. Thus the Institute is 
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provided with a competent membership in order to make a success of its 
scientific activity. 

The following associates were promoted to membership: Otto Nippold of 
Switzerland, Chief Justice of the Supreme Court of the Saar; Rafael Erich, 
Minister of Finland to Stockholm, formerly president of the Council of 
Ministers, professor at the University of Helsingfors. The following 
associates were also elected: Pierre Arminjon, honorary professor of the 
faculty of Cairo; Ladislas Gajzago, Hungarian diplomat and jurisconsult; 
Charles Evans Hughes, formerly Secretary of State and now Chief Justice 
of the Supreme Court of the United States; Erich Kaufmann, professor at 
the University of Bonn; Arthur K. Kuhn, formerly lecturer on private in- 
ternational law at Columbia University, and a distinguished member of 
the bar of New York; Arnold Duncan MeNair, lecturer in international 
law in the University of Cambridge; Arnold Raestad, formerly Minister of 
Foreign Affairs of Norway; Nicolas Titulesco, honorary professor at the 
University of Bucharest and Minister of Roumania in London, who, it may 
be said, has had the unique honor of twice presiding over the Assembly of 
the League of Nations. This was at the first administrative session, with 
which the Institute opened its proceedings. 

In the second administrative session, preceding adjournment, the presi- 
dent and the first vice-president of the approaching session are elected and 
announced to the Institute in plenary session composed of members and 
associates. An invitation having been extended to the Institute to meet 
in Norway, it was accepted; Mr. Frederic Valdemar Nicolai Beichmann, of 
Norway, was elected president, the first vice president selected being none 
other than Mr. Max Huber, of Switzerland, formerly President of the Per- 
manent Court of International Justice at The Hague. 

Of the various projects under consideration by the Institute, four were 
adopted with modifications, three dealing with private international law 
(conflict of law in the matter of status and capacity, confliet of criminal law in 
the matter of competence, and conflict of law in the matter of domicile); 
and one on public international law (mandates), which the members from 
the United States are apt to consider as the constitutional law of the League 
of Nations. 


1. CONFLICT OF LAW IN THE MATTER OF STATUS AND CAPACITY 


The first of the projects in the domain of private international law is very 
short and as much tothe point as it isshort. It has a preamble, an article and 
a recommendation. The preamble states that the question had been dis- 
cussed and decided at the Oxford session of 1880 in favor of the national law; 
that at the session of Lausanne in 1888 it had been necessary to modify the 
text in the interest of commerce; and that at the present day it was thought 
desirable further to modify the doctrine at the expense of the national law. 
Therefore the following text was agreed to in the session of Cambridge: 
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The validity of a deed entered into by living persons, concerned solely with matters of 
patrimony, and made outside of the country whose law governs the capacity of a party 
[thereto], is subject, as regards that capacity, to the law of the place where this deed was 
made, provided: 

1. That the deed was concluded with an individual located in the country where the said 
deed was executed and who [if the other contracting party was incompetent by the laws of 
his own country] was unaware of the incapacity of the said other contracting party. 

2. That the said deed must produce its effect in the country where it was executed. 


The Institute recognized that the solution was at best but fragmentary. 
Therefore, the text was referred back to the commission (the 17th) in charge 
of the matter, in order to report at a later day the possibility of reaching a 
general agreement on the subject-matter. 


2. CONFLICT OF CRIMINAL LAW IN THE MATTER OF COMPETENCE 


Here again the Institute felt the need of revising previous action, which, 
because of the progress made both in doctrine and in practice, should be 
modified and augmented. Agreement was difficult because of opposing 
theories and therefore divergent practices. Roughly speaking, the con- 
tinental theory is said to differ from that of the Anglo-Saxon, because in the 
first case, the law of the country follows the national wheresoever the crime 
is committed, whereas in the second jurisdiction it depends upon the locality 
of the offense. Generalizations are dangerous, creating a simplicity in 
theory which does not exist in fact. Neither theory is sufficient. Each 
borrows from the other, with the result that a future agreement is far from 
impossible. Both theories were represented in the discussion, with the 
result that the text adopted, after great deliberation, is in the nature of a 
compromise. It is, however, a good compromise, of which the best evidence 
is its five articles with a preamble by way of historical introduction: 


The Institute, considering the evolution of the science of international penal law and of 
positive law, holds that it is opportune to modify and to complete the resolutions adopted at 
its session at Munich in 1883, by substituting for Articles 1 to 11 the following dispositions: 

Art.1. The penal law of a State applies to every infraction committed upon its territory, 
with the exception of those to which the law of nations applies. 

Art. 2. By the law of a State an infraction can be considered as having been committed 
on the territory of the said State both when the act of commission or omission which con- 
stitutes it has been perpetrated or attempted in the State in question, or when the result 
thereof has occurred or was to have occurred in the said State. This rule is likewise appli- 
cable to acts of participation [in such infractions]. 

Art. 3. Each State has the right to extend its penal law to every infraction, or every act 
of wrongful participation therein, committed by its nationals abroad. 

Art. 4. Every State has the right to punish the acts committed outside its territory, even 
if committed by foreigners, when such acts constitute: 

(a) an attempt against the security of the State; 

(b) the counterfeiting of its money, or of its stamps, seals, or official marks. 

This rule is applicable even when the deeds in question are not provided for by the penal 
law of the country in whose territory they have been committed. 

Art. 5. Every State has the right to punish acts committed abroad by a foreigner dis- 
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covered in its territory when these acts constitute an infraction against the general interest 
protected by international law (such acts being piracy, the slave traffic, the white slave 
traffic, or the propagation of contagious diseases; injury to means of international com- 
munication, canals or submarine cables; and the counterfeiting of monies, instruments of 
credit, etc.), provided that the extradition of the guilty person is not demanded, or that the 
offer of such extradition is refused by the State upon whose territory the crime has been 
committed, or of which the guilty person is a subject. 


3. CONFLICT OF LAW IN THE MATTER OF DOMICILE 


Here again the advocates of the continental and of the Anglo-Saxon con- 
ception of things disputed for mastery. The result was a compromise, and 
again an acceptable one. The partisan of the Anglo-Saxon conception feels 
justified in the belief that the locality of crime is, on the whole, deserving of 
general acceptance, and he is equally sure—perhaps a little surer—that his 
theory of domicile is to be preferred to that of a personal nationality. Domi- 
cile, however, is an indefinite thing in which a subjective element enters, 
and it would, it is believed, be better if the territorial principle were accepted 
pure and simple. 

The text is short; it is to the point; it is clear. 


Art.1. In civil matters the tribunals of each State are competent to determine, according 
to the legislation of such State, what individuals are or are not domiciled in the country in 
question. 

Art. 2. If a conflict arises between two or more laws which are foreign to that of the 
tribunal: 

(a) the legal domicile is to be preferred to the domicile of choice. 

If two or more legal domiciles exist, the preference is to be given to the domicile in the State 
wherein the interested person possesses his present residence; or, if no such residence exists, 
to the domicile in the State wherein he possessed his last residence; or, if there has been no 
such residence, to the domicile in the country where he is then located; 

(b) as between two or more domiciles of choice, there should be applied the law of the 
country in which the interested person possesses his present residence; if no such residence 
exists, the law to be applied is that of the country wherein the interested person possessed his 
last residence; and if he possessed no such residence, the law of the country wherein he is 
then located is applicable. 

Art. 3. By derogation from Article 2, subheading (a), the law applicable to the domicile 
of a married woman abandoned by her husband is the law of the country wherein she has her 
present residence. 

Art. 4. The domicile of juridical persons is determined by the law of the country wherein 
their administrative or head office is located. 

The domicile of branch offices, sub-offices and agencies of foreign companies is in the place 
wherein they do business, and the law of that place is the competent law for determining 
whether the office which the company possesses at that place shall be considered as a branch, 
a sub-office or an agency. 

Art. 5. The preceding rules are equally applicable in the case of conflicts arising from a 
change of domicile. 

Art. 6. An individual can not lose his domicile without acquiring a new one. 

In the absence of any other domicile, every individual must nevertheless possess, from the 
moment of his birth, a domicile in the place where he was born. 

If this place is unknown, the lez fori is applicable. 
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Objection was made by a North American member to the limited right 
of a woman to a domicile of her choice. After discussion, the Institute 
declared it to be ‘‘desirable,”’ in the opinion of the members and associates 
present, ‘‘that the states should include in their legislation the right of a 
married woman to have a domicile of her own choice differing from that of 
her husband.”” The whole doctrine of the equality of the sexes is here as 
truly present as the majestic and towering oak in the insignificant acorn. 

So much for the conflict of laws. 


4. MANDATES 


It is now the turn of the law of nations, which presents itself with but a 
single resolution on mandates. The resolution is short, as are all the others; 
it is, as the others, a compromise of divergent views. Members of countries 
which have accepted the League of Nations are accustomed to consider the 
decisions of the League as pronouncements on international law; whereas 
members of the countries not as yet accepting the League of Nations, ap- 
pear to give the impression to their colleagues that the decisions of the 
League of Nations, however important, are more in the nature of constitu- 
tional than of international law. The latter was the attitude of the mem- 
bers from the United States, who felt also that the mandate was a local, 
not an international, question; that it was at best a passing phase of inter- 
nationalism; and that the Institute should, therefore, not devote its time to 
the subject, especially as mandates result from treaties, which it is not the 
function of the Institute to interpret and which, in any event, its members 
have not been asked by the League of Nations to do. 

With this difference of attitude in mind, it will only be necessary to lay 
before the reader the text of the resolution. 


1. The International mandate provided for by Art. 22 of the Covenant of the League of 
Nations as an institution of international law, has for its purpose to give to certain popula- 
tions special guaranties of well-being and of development, by assuring them of the assistance 
of a qualified State bound by specific obligations. 

2. The mandate is created in each case by a decision of the Council of the League of Nations 
accepted by the mandatory State. 

3. The instrument of mandate defines the obligations of the mandatory, and the manner 
in which it shall lend its assistance. 

4. The powers conferred upon the mandatory State are in the exclusive interest of the 
population subject to mandate. It is the duty of the mandatory State to favor the political 
development of the mandated peoples in such a manner as to lead to the progressive reduc- 
tion of the degree of authority, of control or of administration exercised by the mandatory. 

5. Every act of the mandatory State is submitted to the control of the Council of the 
League of Nations, assisted by the Permanent Commission of Mandates. 

6. The communities under mandate are subjects of international law. They have a 
patrimony distinct from that of the mandatory State; they possess a national status, and 
they may acquire rights or be held to their obligations. 

The instrument of mandate determines if and in what degree they have the capacity to act 
as an international unit. 

7. The functions of the mandatory State end by renunciation or revocation of the man- 
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date: by the customary modes of ending international engagements; also by the abrogation 
of the mandate, and by the recognition of the independence of the community which has 
been under mandate. 

The renunciation takes effect only from the date fixed by the Council of the League of 
Nations in order to avoid any interruption of the assistance to be given to the community 
under mandate. 

The revocation of the mandatory State and the abrogation of the mandate are determined 
by the Council of the League of Nations; the abrogation may result also from the admission 
of the community under mandate to membership in the League of Nations. 

8. The rights and duties of the communities under mandate are not affected by the ex- 
piration of the mandate or the change of the mandatory. 

9. The Council of the League of Nations possesses authority to interpret and to render 
specific the guaranties stipulated in the instruments of mandate in favor of the natives; it 
may also modify the degree of power accorded the mandatory State because of the progress 
made in the development of the populations under mandate. 


The system of mandates has commended itself to humanitarians in all 
parts of the world. Although its origin is the League of Nations, it has, how- 
ever, a distinguished ancestor and is a proposal of no less a person than 
Francis of Vitoria, who, in the opinion of many, is looked upon as the founder 
of the modern school of international law. It is a noble passage from the 
reading of the learned Professor of Salamanca, De Indis recenter inventis, 
delivered some forty years after the discovery of America by Columbus. 
Only a reference can be given to the reading, with a phrase or two from the 
text in question: 

Although the aborigines in question are (as has been said above) not 
wholly unintelligent, yet they are little short of that condition, and 
so are unfit to found or administer a lawful State up to the standard 
required by human and civil claims. . . . Therefore their governance 
should . . . be entrusted to people of intelligence. . . . And surely 
this might be founded on the precept of charity, they being our neigh- 
bors and we being bound to look after their welfare. Let this, however, 
as I have already said, be put forward without dogmatism and subject 
also to the limitation that any such interposition be for the welfare 
and in the interests of the Indians and not merely for the profit of the 
Spaniards. For this is the respect in which all the danger to soul and 
salvation lies.! 

Other questions were discussed, such as the régime of international rivers, 
but owing to the importance of the subject and the divergence of views which 
the discussion provoked, it was referred back to the commission for recon- 
sideration. 

Although there was not sufficient time to take up the question of the dip- 
lomatic protection of foreigners, of which Mr. Borchard (of the United 
States) was reporter, or the report of Professor Le Fur (of France), on the 
“Recognition, Determination and Signification in International Law of the 
Domain left by it to the Exclusive Competence of the State,” an exchange of 


1 Francisci de Vitoria, De Indis et De jure belli, edited by Ernest Nys, published by the 
Carnegie Institution of Washington, Washington, 1917, pp. 160, 161. 
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views of a general nature was nevertheless had on both of these highly 
interesting and important topics. 

The question of minorities, of which Mr. Mandelstam is the indefatigable 
reporter, has long been before the Institute. This means of course that a 
great difference of opinion exists in the Institute on this subject, not a few 
members believing that the question is local, not international; that the 
principle of settlement should be assimilation rather than separation into 
groups, and that whatever the timeliness or importance of the question, it 
has in general and in fact been settled by the ‘‘ Declaration of the Interna- 
tional Rights of Man” adopted at the stirring and, because of the 
declaration, epoch-making session of Briarcliff in 1929. Before the Briar- 
cliff meeting, the articles forming the declaration had been detached from 
the project on minorities and they were there adopted in the form of the 
famous declaration, with sundry modifications and the addition of specific 
clauses to eliminate within and without nations the slightest remnant of 
discrimination in the matter of sex. 

Mr. Mandelstam was assured, however, that he would have his minorities 
considered at the next session of the Institute. Therefore, at Cambridge 
the question was considered and the views of Briarcliff prevailed. From a 
brief and rapid exchange of views, it appeared that the addition of a sanction 
to the “‘ Declaration of the International Rights of Man” would render that 
instrument as adequate and as effective as a resolution of a scientific body 
canbe. It was suggested—and the suggestion met, it is believed, with unani- 
mous approval—that resort to the Permanent Court of International Justice 
should be allowed as a matter of right, without requiring the permission of 
the State or States involved; inasmuch as the rights set forth in the 
declaration are inherent in the nature and dignity of the human being, not 
derived from the State, they should not be submitted to the control or final 
decision of any State. 

The question of nationality was not upon the programme of the Cambridge 
session, but a motion was made shortly before its termination and carried 
without a dissenting voice, that it should find a place in the programme for 
the forthcoming session at Oslo, by the unanimous adoption of the following 
recommendation: 


Considering that the League of Nations, in its labors devoted to the codification of inter- 
national law, has thought it desirable to ask the opinion of Feminist organizations upon 
questions which are of particular concern to women; and approving the creation made in 
this spirit, by the Council of the League of Nations, on January 24, 1931, of a commission, 
composed of representatives of such organizations and charged with formulating proposals 
to be annexed to the report which will be presented to the Assembly of the League of 
Nations; 

Considering the declaration made by the said Consultative Commission at its first session 
held in Geneva from July 2 to 6, 1931, a statement by which this commission declared its 
opposition to The Hague Nationality Convention of 1930, in so far as it differentiates be- 
tween men and women in nationality, and asked that there be submitted to governments a 


94 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


new convention founded on the principle of equality between men and women in the matter 
of nationality ;? 

Considering that the Institute of International Law itself at its New York session in 1929 
adopted a “ Declaration of the International Rights of Man” by the terms of which sex could 
not be considered as a basis of discrimination, direct or indirect, in the recognition of these 
rights (Articles 1, 4, 5 of the said declaration *); 

Decides 

To place on the agenda of its study the questions mentioned by the First Codification Con- 
ference of The Hague, 1930, in the resolution by the terms of which this conference recom- 
mended to States to examine the point to see whether it would not be possible: 

“1. To incorporate in their law the principle of the equality of the sexes in the matter of 
nationality, taking into account particularly the interests of children, and 

“2. To decide especially that henceforth the nationality of a woman should not, in prin- 
ciple, be changed without her consent, whether by the sole fact of marriage or by a change of 
nationality of her husband.” 

Invites a competent commission of the Institute to proceed with this study in liaison with 
the commission created by the Council of the League of Nations, and expresses the desire 
that the League of Nations will continue to avail itself in a consultative capacity of the ad- 
vice of the commission already created by the Council. 


The Institute of International Law was founded at Ghent in 1873 and has, 
therefore, had well-nigh sixty years of experience. It is fortunately a body 
which learns by experience. This is especially marked in the resolutions 
which from time to time are drafted in the matter of procedure, and not the 
least important result of the session at Cambridge was the adoption of a 
series of resolutions on the method of procedure to be followed in the prepara- 
tion of the reports on the various subjects and the terms and conditions of 
their discussion. Because the success of the Institut de Droit International 
depends upon its acceptable results and this in turn upon the procedure, the 
resolutions relating to this phase of its activities are set forth in full as they 
were adopted by the Institute, after an exchange of views and discussion. 


PROJECT OF RESOLUTIONS ON THE METHODS OF PROCEDURE TO BE FOLLOWED 
BY THE INSTITUTE 
The experience of the present session having demonstrated the necessity for rendering ex- 
plicit and completing the present rules which relate to the inscription of new questions in 
the program of the Institute, and to the composition and functioning of the commissions, as 
well as to the composition of the agenda of the session, 


2 “The contracting States agree that from the going into effect of the present treaty there 
shall be no distinction based on sex in their law and practice relating to nationality.”” (Pro- 
posal of Miss Alice Paul and Miss Doris Stevens.) 

3 Art. 1. It is the duty of every State to recognize the equal right of every individual to 
life, liberty and property, and to accord to all on its territory full and entire protection of this 
right, without distinction of nationality, sex, race, language or religion. 

Art. 4. No cause based directly or indirectly on the difference of sex, race, language or 
religion shall authorize States to refuse to any of their nationals private and public rights, 
notably admission to institutions of public instruction, and the exercise of various economic 
activities, professions and industries. 

Art. 5. The foregoing equality must not be nominal but effective. It excludes all direct 
or indirect discrimination. 
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The Institute adopts the following resolutions: 


I. The inscription of new topics upon the program of work of the Institute. 

In order that a given question may be entered upon the program of the Institute, it is 
necessary : 

(a) That the proposal to this effect be presented in writing, and with the signatures of at 
least ten members, or associate members; 

(b) That it be presented, at the verv latest, at the first administrative meeting of the 
session during which the Institute is to pass upon the acceptance of the said proposal. 


IT. The composition and functioning of the commissions. 


(1) The study of every question entered upon the program of the Institute shall be en- 
trusted to a commission composed of not less than six nor more than twelve members, and 
presided over by a reporter, assisted, if need be, by a co-reporter. 

With regard to the selection and appointment of the reporter or reporters, the resolution 
adopted during the session at The Hague in 1925, under which the final provision of Article 
1 of the By-Laws is invalidated, remains in force. 

(2) Every commission should commence its labors with a preliminary outline and sum- 
mary of questions supplied by the reporter to the members of the commission, a reasonable 
period of time being fixed in which their replies are to be received. 

(3) On the basis of these replies, the reporter shall draw up a provisional report, accom- 
panied by the text of the resolutions which he proposes to submit to the Institute for adop- 
tion. He shall transmit this report, together with the above-mentioned replies, to the 
members of the commission, and ask them to acquaint him with their observations 
within a reasonable period of time. 

(4) The reporter shall bear these observations in mind in drawing up the final drafts of 
the report and the projects of resolutions which are to be submitted to the deliberations of 
the Institute, as representing at least the opinion of the majority of the members of the 
commission. He shall invite the dissenting members to set forth their conclusions with re- 
gard to all essential questions, in the form of counter-propositions. 

(5) If the reporter does not obtain a sufficient number of replies from the members of the 
commission, he shall refer the matter, through the medium of the Secretary General, to the 
Bureau, which shall advise as to appropriate measures for the promotion of the activities of 
the commission. 

(6) In connection with the final draft of the report, the reporter is at liberty to renew the 
discussion through correspondence with the members of the commission. The final draft 
will, as a general rule, be passed upon at a session of the commission. This session will, 
according to custom, be held on the day preceding a meeting of the Institute, and at the 
place where the meeting is to be held. The reporter, if he deems it necessary, may also 
propose that the Secretary General, acting with the approval of the Bureau, should convoke 
the commission in an extraordinary session. The Bureau, when presented with such a re- 
quest, shal! decide whether or not it is preferable that the commission meet only on the day 
preceding the next session of the Institute and at the place where the session is held. 

(7) The Secretary General, acting in every case with the consent of the respective report- 
ers, may convoke the commissions whose work is in progress, at the same time and in the 
same place. 


III. Composition of the agenda of the session. 


The Secretary General, having been provided with the final reports of the commissions, 
shall submit these reports to the Bureau, and the latter, taking into account the provisions 
set forth above (II, 2-6), shall decide whether they have been drawn up with such study and 
care as to warrant their inclusion in the agenda, or whether they should again be subjected 
to consideration by the commission. 
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A further resolution was approved and submitted to the forthcoming 
session of the Institute at Oslo for adoption. Its text is but a single article 
and its purpose is clear without comment. 

Whenever a resolution is adopted on the basis of a report communicated to the members 
and associates less than three months before the beginning of the session, or when the text 
adopted differs from that of the report on questions considered essential by one-third of 
members and associates who vote for the resolution as a whole, the said resolution shall be 
considered as adopted in first reading and shall be submitted to a definitive vote at a later 
session. The members and associates shall be invited to present their observations, if any, 
to the reporter, prior to a date designated by him. 


The Bureau of the Jnstitut has since the adjournment of the session at 
Cambridge carried its express desire into effect both as to the length of the 
programme and the subjects to be discussed in the summer of 1932 at Oslo. 

There are three topics of public international law: 


1, International rivers and waterways affected with an international 
interest (Reporter: Mr. Valloton d’Erlach). 

2. Diplomatic protection of foreigners abroad (Reporters: Messrs. 
Borchard and Kraus). 

3. Recognition, determination and meaning in international law of the 
domain left by the law of nations to the exclusive competence 
(Reporter: Mr. Louis Le Fur). 

There are likewise three topics of private international law, better known 
to the English-speaking world as conflict of laws: 

1. Conflict of laws in matters of status and of individual capacity (Re- 
porters: Messrs. Niboyet and Streit). 

2. The nationality of married women (Reporters: Messrs. Scott and 

de la Pradelle). 

3. Conflict of laws in aérial navigation (Reporter: Mr. Fernand De 
Visscher). 


Attention has been called to the regulations concerning procedure adopted 
at the session at Cambridge, whose purpose was to bring about a close and 
intimate collaboration between the reporters and members of their com- 
missions. The Secretary General, Mr. Charles De Visscher, rightly con- 
sidered the matter of such importance as to make special mention of the 
revised procedure and to call it to the attention of the members of the Institut 
in his circular letter of December 1, 1931. 


The meetings of commissions being able to produce useful results only if they are preceded 
by an exchange of views in writing and a provisional report to serve as a basis for their de- 
liberations, the Bureau has adopted for this purpose the following provisions relating to the 
application of the new Article 4 of the rules relating thereto. 

1. The reporters of the commission above-mentioned shall address at the earliest moment 
to the members of their commissions a preliminary survey accompanied by a detailed ques- 
tionnaire; 

2. On the basis of the replies they shall draft a provisional report accompanied by the 
text of the provisions which they propose to submit to the Jnstitut for adoption: 


| 
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3. The provisional report is to be communicated to members of the commissions and to the 
Secretary General at the latest before March 1, 1932; 

4. The meetings of the commissions above-mentioned can be held only after this com- 
munication. They may take place only with the approval of the reporters and the members 
of their commissions, during the month of March or April. The date of the meetings shall be 
fixed bearing in mind the obligation of the reporters to send their definitive report to the Secretary 
General before May 1, 1932, at the latest. 

5. The reporters shall themselves convoke the members of their commissions. They will 
notify the Secretary General of the date of the meetings and inform the Treasurer of the 
names of the members present. 


The more we study the international law of the past, the more we under- 
stand the international law of the present and, strange as it may seem, the 
international law of the future. The truth of this simple statement has for- 
tunately dawned upon the members of the Institut de Droit International, 
who, at a luncheon to consider the matter, agreed to form an International 
Association of Francis of Vitoria and of Suarez, the thirty-odd members 
present being considered as chartermembers. The association contemplates 
a present membership of one hundred. A local society to affiliate with the 
international association will, it is to be hoped, be formed in the nations ac- 
cepting and abiding by the principles of international law in their mutual 
relations. In order that the international element may not suffer at the 
hands of local enthusiasm, no more than ten members of the international 
body are to be chosen from any one country. 

The immediate purpose, which will doubtless develop into an investigation 
of the genesis of international law and the course of its growth, was to permit 
the members of the Institute of International Law, individually and collec- 
tively, to render an act of homage to the 400th anniversary of the disquisi- 
tions of Francis of Vitoria,—De Indis recenter inventis and De jure belli—who 
professed the modern law of nations from his chair in the University of Sala- 
manca, in the fourth decade of the 16th century, some forty years after the 
discovery of America by Columbus. 

To meet this immediate purpose, it was decided that four monographs 
should be prepared and presented to the Spanish authorities in charge of the 
commemoration of the anniversary. The first monograph by Dr. Kosters 
(of the Netherlands), a judge of its Supreme Court, is to be on St. Augustine, 
who laid the first stones of the modern temple of international justice; the 
second, by Louis Le Fur (Professor at the University of Paris), is to deal 
with St. Thomas Aquinas, who built upon the foundation of St. Augustine; 
the third, by the undersigned, will be on Francis of Vitoria, in whose firm and 
constructive hands the temple of international justice took definite form and 
shape; the fourth by Dr. Alfred Verdross (of Austria), is to be on Francisco 
Suarez, who, it is not too much to say, furnished the temple of international 
justice with its philosophy, which, through the masterly description of Gro- 
tius, is known to the world at large. 

It is to be observed that none of the writers of these monographs is of 
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Spanish origin, although they are pronounced believers in the Spanish origin 
of our modern international law, and none of the officers—Mr. Nicolas 
Politis, President, the Secretary General, Dr. Alfred Verdross,—and none 
of the committee appointed to draft the constitution and by-laws of the 
Association, is Spanish. 

At the session of Oslo, the committee will report and the association will 
be definitely organized, as all of the charter members, with the single ex- 
ception of Mr. George A. Finch (Assistant Secretary of the Carnegie En- 
dowment for International Peace and Managing Editor of this JouRNAL), 
who was present at the luncheon, are members or associates of the Institute 
of International Law, and are expected to attend the session at Oslo. As 
more than half of the members and associates of the Institute are expected 
to become members, it is evident that the association may meet at the same 
time and place as the Institute and under its auspices. 

The ancestry of international law is complicated, as is the case with most 
ancestries, but it is of the greatest importance that it should be known. The 
International Association of Francis of Vitoria and Suarez is seriously to 
undertake investigations which will make the genesis of the modern law of 
nations as an open book which he who runs may read. 

The Institute of International Law has met in many a city famous in story 
and song. ‘Twice it has held its sessions within the shadow of the Forum of 
Imperial Rome, whose law is the firm foundation of international law and, 
as a distinguished chancellor of France has said, still rules by its reason after 
its authority has gone. It has deliberated at Heidelberg, whose university is 
the oldest of Germany and the first at which a chair was founded for the 
teaching of international law, within but a few years of the death of Hugo de 
Groot. On another occasion, its members assembled in Madrid, the capital 
of that Spain which is today being proclaimed as the cradle of the modern 
law of nations; not to speak of its sessions in Paris, where the Institute is not 
a stranger, if for no other reason than the language which it speaks. It has 
twice sat at Oxford, the oldest of the English universities; and twice at Cam- 
bridge, which competes with Oxford in everything except its antiquity, for 
though centuries old, it is younger and indeed the offspring of the older 
university. 

In recent years, there is much talk of a “university city,’’ and it is arising 
—indeed it has already arisen—in majestic proportions in the Ville de Parts. 
To the French members of the Institute attending the second session at 
Cambridge and speaking of the attractive buildings which form the univer- 
sity city within their capital, the members from Cambridge might reply: 
St civitatem universitariam requiris, circumspice. For, in very truth, Cam- 
bridge is a university city in its structures and students dwelling together in 
the separate colleges, each influencing the other and stamping the product of 
their hands and of their thought with the mark of Cambridge whithersoever 
they may wander. 
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Members of the Institute were ‘“‘put up’’—to use an English phrase—in 
the colleges, and of an evening, when the day’s work was done, could com- 
mune with the ever-present past, living as did their predecessors in the 
sessions at Oxford. Fora happy moment they were inhabitants of the ‘uni- 
versity city,’’ and whithersoever they go in the Old or the New World, they 
will treasure memories of Cambridge, with its visible present in their eyes 
and its invisible but living past in their hearts and souls. 


2. THe AMERICAN INSTITUTE OF INTERNATIONAL LAW 


The Governing Board of the American Institute of International Law 
represents that body during the intervals between its official sessions. It 
consists of eleven members elected by the Institute in plenary session. The 
Board is in itself a representative body, larger than one would expect, be- 
cause it is difficult frequently to hold pienary sessions of the Institute owing 
to the vast distances which the members would have to traverse in order to 
attend a meeting in any one of the American Republics. For this reason, 
the Board consists of a representative publicist elected in the plenary sessions 
from eleven, that is to say, a majority, of the republics. It is doubly repre- 
sentative, not merely of the publicists of the twenty-one American Republics 
but of the four groups of American publicists from the standpoint of lan- 
guage,—the Spanish, Portuguese, French and English speaking republics of 
the Western World. 

Owing to the fact that the Governing Board of the Pan American Union 
requests from time to time the views of the American Institute on inter- 
American matters and the advisability of having the Institute, as a body, 
pass upon matters which it suggests proprio motu should be presented to the 
Pan American Conferences, it has been decided that the Institute should 
meet in pleno shortly in advance of the various International Conferences 
of the American States, preferably in the place of their meeting, and that the 
Governing Board of the Institute should remain in session during the con- 
ference, if the Institute should find itself unable to do so. 

The members of the Governing Board are: Alejandro Alvarez (Chile), 
Luis Anderson (Costa Rica), Baltasar Brum (Uruguay), Antonio SAnchez 
de Bustamante y Sirvén (Cuba), Pierre Hudicourt (Haiti), Carlos Saavedra 
Lamas (Argentina), Genaro Fernandez MacGregor (México), Rodrigo Octavio 
(Brazil), James Brown Scott (United States), Antonio J. Uribe (Colombia). 

It has been said that the Governing Board represents the Institute between 
its sessions. This is perhaps an understatement, inasmuch as the Governing 
Board is rather a prolongation of the Institute by means of a committee of its 
own choice and selection, competent to pass upon administrative and scien- 
tific questions, to give its advice to the Governing Board of the Pan American 
Union or Pan American Conference, if and when requested, and, as would be 
expected, competent to fill such vacancies as might occur in its membership 
in the intervals between plenary sessions of the Institute. 
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In 1929, the Governing Board, whose place of meeting is fixed by the presi- 
dent, met in Habana. 

It has recently terminated a session in Washington dealing with admin- 
istrative and scientific matters, both of the greatest and, indeed, fundamental 
importance. The projects submitted to commissions for investigation and 
report to the Institute in its forthcoming plenary session in Buenos Aires 
include such interesting topics as the modification of the Conciliation 
Convention signed at Washington, January 5, 1929, by the creation of a per- 
manent Committee of Conciliation; an addition to the Arbitration Conven- 
tion of Washington of the same date, whereby the arbitral tribunal shall be 
constituted when the parties have failed to do so; the basis of a general con- 
vention of commercial aviation in such a way as to harmonize existing con- 
ventions on the subject; nationality, responsibility of States, and territorial 
waters, the three subjects of the Codification Conference at The Hague, 
which adopted an unequal convention on the first and did not reach an agree- 
ment on the other subjects; States, their existence, their independence 
and equality; the fundamental basis of international law, and its codification; 
and the urgent recommendation for the creation of a Permanent Inter- 
American Tribunal of International Justice. 

In addition, the Governing Board reaffirmed two resolutions, which it had 
adopted on October 31, 1929, in the session at Habana, both relating to draft 
treaties which will be presented to the seventh of the Conferences of Ameri- 
can States at Montevideo, the first of limited extent: ‘‘The Contracting 
Parties agree that . . . there shall be no distinction based on sex in their law 
and practice relating to nationality”’; and a draft convention without limita- 
tion, that “‘men and women shall have equal rights throughout the territory 
subject to their respective jurisdictions.’”’ These drafts, proposed respec- 
tively by Miss Doris Stevens and Miss Alice Paul, are designed to carry into 
effect the unanimous resolution of the Fifth International Conference of 
American States, held at Santiago de Chile in 1923, that the Governing 
Board of the Pan American Union “include in the program of future Confer- 
ences the study of the means of abolishing the constitutional and legal 
incapacities of women, for the purpose of securing . . . the consequent re- 
sponsibilities and the same civil and political rights for women that are today 
enjoyed by men.” 

Imitating the example set by the Institute of International Law at the 
session of Cambridge, which proposed that the committee charged with the 
subject of nationality should confer with an international committee of 
women of the League of Nations, created by the Council on January 24, 
1931, the Governing Board pledged the American Institute to similar action 
with the Inter-American Commission of Women, appointing a committee of 
three for the purpose; and, following the advice contained in the resolution 
of the Fifth of the Pan American Conferences, that women should be 
members of future conferences, the Governing Board decided to bring the 
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membership of the American Institute of International Law into harmony 
with the recommendation of the Conference of Santiago. 

This was also in accordance with the action unanimously taken by the 
American Society of International Law on November 13, 1920, upon motion 
made by Mr. Lansing, then Secretary of State, and seconded by Mr. Root, 
formerly Secretary of State and then president of the Society, opening its 
membership upon terms of equality to men and women by substituting for 
“‘man”’ the convenient and all inclusive ‘“ person.”’ 

The ‘‘person’’ recommended for election in succession to Mr. Root, who 
had become an honorary member by virtue of his honorary presidency, is 
the Chairman of the Inter-American Commission of Women, Miss Doris 
Stevens, a life member of the American Society of International Law. 

In an all too appreciative preface to Le Progrés du Droit des Gens, from the 
hand of Albert de la Pradelle, whose place is already assured in the inter- 
national law of the future, the desire of the undersigned was stated to be ‘‘de 
suivre dans la Déclaration internationale des ‘droits de l’>homme’ un esprit 
d’extension, .. . qui. . . par 14 entrera dans le droit des gens |’égalité des 
sexes,—égalité qui, cependant, ne s’avance pas jusqu’dé l’admission des 
femmes a la grande académie internationale,’’—meaning the Institut de Drovt 
International, of which the undersigned then had the honor to be the presid- 
ing officer. 

Perhaps the action of the American Institute of International Law will 
be a precedent, both in fact and in “person,” to the “‘grande académie” 
to fling the doors of the Institut de Droit International wide open to the 
world at large: in the language of the Declaration of the International 
Rights of Man, without reference to ‘nationality, sex, race, language, or 
religion.” 

In its various reunions the Governing Board has devoted much thought to 
the ways and means in which the American Institute of International Law, 
of which it is in a way the trustee, should continue to render even greater 
services in the future than in the past,—when those who had organized it 
should be no longer in charge. 

It would perhaps be more gracious to the Institut de Droit International if 
the name of the younger body were changed to ‘‘ Inter-American Institute of 
International Law,”’ to eliminate on the threshold, as it were, any suggestion 
of rivalry. The older Institute, which can not be referred to geographically, 
as it is universal in its membership, is and must be the model of any further 
institutes of international law. We of the Western World should profit, and 
indeed we have profited, by its experience. The Bureau of the Jnstitut is 
the model of the Governing Board of the American Institute, although the 
latter body is larger, more permanent and is charged with greater responsi- 
bilities. It drafts the programme in accordance with suggestions made in 
plenary sessions of the Institute; it composes the commissions to which the 
various items of the programme are to be referred for study and report; and 
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it names the reporters, when the American Institute has not disposed of these 
matters in plenary session. 

But however anxious we may be for their appreciation, we are even more 
anxious for their coéperation in a common undertaking, for there is but one 
international law, although local conditions generate local rules from general 
and indeed universal principles. Therefore the Governing Board will pro- 
pose to the American Institute at its next plenary session to increase the 
number of correspondents to be chosen from the members of the Institut de 
Droit International who interest themselves in American affairs. The col- 
laboration of the members of the older body would greatly aid the members 
of the American organization in their labors, especially in keeping the local 
rules, which may be needed from time to time, in the Americas within the 
line of development of the common law of nations. 

Imitation, according to the adage, is the ‘“‘sincerest flattery.” In the 
matter of imitation, the Governing Board expects to lay before the American 
Institute in its plenary session at Buenos Aires, in the present year of 1932, 
a proposal to create honorary members, and to fill the vacancies caused by 
the promotion of present members to the honorary class, as well as present 
existing vacancies, by the selection of distinguished professors of inter- 
national law in the various universities of the Americas. Experience, prac- 
tice and theory will thus go hand in hand and make of the American Institute 
of International Law, in plenary session and in the sessions of its Governing 
Board, safe and sound counselors in inter-American relations. 

The officers of the American Institute of International Law are: 


Honorary Presidents: Elihu Root, of the United States. 
Gerardo Machado y Morales, of Cuba. 
President: James Brown Scott. 


Honorary Secretary-General: Alejandro Alvarez, of Chile. 
Secretary-General ad interim: Victor M. Maitrtua, of Peru. 
Treasurer: Luis Anderson, of Costa Rica. 
Assistant Secretaries-General: George A. Finch, of the United States. 
Pedro Martinez Fraga, of Cuba. 
Antonio Sdnchez de Bustamante y 
Montoro, of Cuba. 


EDITORIAL COMMENT 
REDUCTION OF ARMAMENTS 


In 1783, on October 2d, within a month after Franklin’s signature had 
been appended to the treaty with Great Britain by which the independence of 
the States of the American Union had been acknowledged by the Mother 
Country, two Englishmen, one of whom, Samuel Romily, destined to be a 
benefactor of humanity, waited upon the great Dr. Franklin in Paris. The 
subject of their conversation was the limitation of armament. 

In the month of December, 1931, the Government of the United States, 
whose independence was first recognized by France and today the country 
which all nations regard as the hope of the world, is appointing its delegates 
to an international conference on the limitation of armament. The method 
proposed on the first occasion was “‘a compact among the Powers of Europe,” 
Franklin saying ‘‘that if one Power singly were to reduce their standing army, 
it would be instantly overrun by other nations.”’ 

What should an international conference do? The pronouncement of the 
Carnegie Endowment for International Peace, under date of December 8, 
1930, is an answer: 


The Trustees of the Carnegie Endowment for International Peace 
beg to recall to the public mind the intimate relation between a general 
limitation of armaments and the special limitation of German military 
forces prescribed and imposed under Part V of the Treaty of Versailles 
dated June 28, 1919, which was incorporated by reference in the Treaty 
of Berlin made between Germany and the United States August 25, 
1921. Part V of the Treaty of Versailles said: 

‘“‘In order to render possible the initiation of a general limitation of 
the armaments of all nations, Germany undertakes strictly to ob- 
serve the military, naval and air clauses which follow.” 

Then follow the clauses strictly limiting the German military forces. 

Before the German delegates signed the treaty, a communication 
dated June 16, 1919, was addressed to them by the Allied and Associated 
Powers. This communication contained the following statements: 

“The Allied and Associated Powers have already pointed out to the 
German delegates that the Covenant of the League of Nations pro- 
vides for ‘the reduction of national armaments to the lowest point 
consistent with national safety and the enforcement by common ac- 
tion of international obligations.’ They recognize that the acceptance 
by Germany of the terms laid down for her own disarmament will fa- 
cilitate and hasten the accomplishment of a general reduction of 
armaments; and they intend to open negotiations immediately with a 
view to the eventual adoption of a scheme of such general reduction. 
It goes without saying that the realization of this programme will 
depend in large part on the satisfactory carrying out by Germany of 
her own engagements.” 
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And further, that 
“The Allied and Associated Powers wish to make it clear that their 
requirements in regard to German armaments were not made solely 
with the object of rendering it impossible for Germany to resume her 
policy of military aggression. They are also the first steps towards 
that general reduction and limitation of armaments which they seek 
to bring about as one of the most fruitful preventives of war, and which 
it will be one of the first duties of the League of Nations to promote.” 
Eleven years have passed since these representations were made. Is 
there not now resting upon all the peoples of the Allied and Associated 
Powers (including the United States) an imperative obligation to make 
their representations good without further delay, and should not these 
obligations prevail against all technical and temporary obstacles? 


Why should this resolution be the goal toward which the nations should 
tend? The answer is: Because the signatories of the Treaty of Versailles are 
to be represented in the international conference, together with the Govern- 
ment of the United States, a signatory of the Treaty of Berlin of August 25, 
1921, with its exchange of ratifications on the 11th of November, the Armi- 
stice Day of the year. 

The signatories, therefore, are not free agents; they are pledged to reduce 
armaments ‘‘to the lowest point consistent with national safety.”’ They form 
the most powerful bloc of the gathering. 

Various methods of limitation are before the world. One is a horizontal 
cut of existing armaments; another is a naval holiday; a third is the limitation 
by national budgets. 

Still another is the programme of the New Testament. 

JAMES BROWN Scott 


WAR DEBTS AND ARMAMENTS 


Time was when diplomacy spurned economic questions. The day has 
come, and nowis, when economic questions will have nothing of the diplomat. 
The world before the Great War is said to have staggered under the burden 
of armaments. If that be so, the world after the war is staggering under the 
consequence of armaments. On each occasion the burden has been, in the 
final analysis, both economic and of the spirit. 

International finance is the order of the day. Armaments are costly; 
wars are still more costly, in the wrecking of the spiritual life of man as well 
as in material destruction; and the sufferers are alike the victor and the vic- 
tim. Armaments are to be paid for by taxation or loans, or both. Wars 
are to be paid for not only by taxation and by loans, but by a spiritual loss 
beyond all computation. The victim and the victor are alike both debtors 
and losers. 

The Allied and Associated Powers had hoped that Germany would liqui- 
date what they were pleased to call the damages of the war, and that they in 
turn could pay their debts from reparations. But the reparations are not so 
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easily paid as had been expected; the debtors are not, as they had hoped, 
able to transfer the reparations to their creditor, the United States of Amer- 
ica; and the United States, because of mass production, are suffering from an 
economic depression of theirown. Hardly their own, indeed, because today 
the misfortune of any one nation affects all others, and there are many 
sufferers. 

How are we to be rid of reparations: by remitting or forgetting them? 
How are the debts to be squared: by remitting or forgetting them? Ar- 
mament, after the war, stands in the way of an adjustment of reparations 
and the payment of debts. If we can reduce preparations for warfare, where 
we can not wholly dispense with them, the way is open to the settlement of 
debts. Neither reparations nor debts can be considered in isolation, and 
armament depends largely on one or the other or both. Can the debts be 
used to get rid of armament? 

Some years ago, after a visit to the White House, the late William Jennings 
Bryan made a suggestion to the undersigned. The former Secretary of 
State had paid his respects in person to President Coolidge and, opposed to 
armament and its burden and in favor of the remission of debts, he had dis- 
cussed these matters with the Chief Executive. To the objection heard on 
all sides that the cancellation of debts would only increase armament, Mr. 
Bryan proposed to the President a remission of indebtedness in proportion 
to a limitation of armament. 

Shortly thereafter he died, without having been able, from the platform 
and the pulpit, to expound his thesis and to exhort, and mayhap persuade, his 
countrymen to a reduction of both debts and armaments at one and the same 
time and in a single transaction. 

JAMES BROWN Scott 


THE CUSTOMS UNION ADVISORY OPINION 


The opinion of the Permanent Court of International Justice on the 
Austro-German Customs Union has naturally, perhaps inevitably, aroused 
adverse criticism. It is probably not too broad a generalization to say that 
when any court considers a case in which the points of law closely touch and 
affect a great political or social issue, the court or its decision will be attacked, 
whatever its decisionmay be. Inonefamous case, the judge sought to escape 
the dilemma by washing his hands, but neither the precedent nor the judge 
has been deemed worthy of imitation. 

Nearly 75 years ago the Supreme Court of the United States was the center 
of a storm of criticism. Senator Hamlin declared his fear ‘‘ that the Court, 
swayed by political reasons, forgot the rights of Dred Scott, and plunged 
into this political whirlpool in order to control its currents.’’ Senator 
Seward charged that ‘‘the decision was the result of a political bargain 
between the Court and the President.’’ The New York Tribune, on March 
7, 1857, the day after the decision was handed down, asserted: ‘‘The Court 
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has rushed into politics, voluntarily and without other purpose than to sub- 
serve the cause of slavery. They were not called upon, in the discharge of 
their duties, to say a word about the subject. . . . The vote stood seven 
to two—the five slaveholders and two doughfaces making up the seven.” 
Ten days later the same paper venomously sketched the background and 
character of the seven in an unconcealed attempt to demonstrate that they 
decided, not on the basis of their views of the law, but on the basis of their 
interest in slavery, or because they were too spineless to have an independent 
opinion.! The Supreme Court has successfully weathered this and other 
storms.2 ‘Often unjustly and unreasoningly attacked, those attacks have 
left no sear.’’® 

About four months ago the Permanent Court of International Justice 
declared its opinion on the projected Austro-German Customs Union. The 
court divided, eight to seven. The issue was one of great political impor- 
tance to Europe; the court and its opinion have not escaped the expected 
storm of criticism. It is charged that the judges voted in blocs which have 
been frequently styled ‘‘Latin”’ and “‘Nordic.’’ Opinion varies, whether 
the judges aligned themselves in these “‘blocs”’ under orders of the Foreign 
Offices of the states of which they are nationals, or whether they gravitated 
thither on their own initiative. Editorial writers have not been bothered 
by the ethnological difficulties of classing Poles and Rumanians with the 
Latins, nor with making Nordics out of Chinese and Japanese. So devious 
is the reasoning adduced to sustain the alignment that it is charged the 
Belgian judge was permitted to line up against France and with the ‘‘ Nor- 
dics’’ when the ‘‘ Latin’ majority was assured, in order to give a semblance 
of judicial impartiality. No attention is paid to the fact that in the 37 
other decisions and opinions of the court these ‘‘blocs”’ are not distinguish- 
able and that the opinion rendered after the Customs Union case was by a 
unanimous court. Nor is attention generally called to the fact that in the 
Customs Union case there were two preliminary rulings on the seating of ad hoc 
national judges from Czechoslovakia and Austria. The court unanimously 
agreed that Czechoslovakia was not entitled to a national judge under Article 
31 of the Statute. Austria was also denied a national judge, but with five 
judges dissenting. In an editorial comment in the October issue of this 
JOURNAL, Professor Borchard said: ‘‘When it is recalled that the final de- 
cision of the court on the principal question was one of eight judges against 


1 See Warren, The Supreme Court in United States History, Vol. III, Chapter X XVI, 
passim. 

2 One may recall, for example, the income tax cases, (1895) 157 U. S. 429, and 158 U.S. 
602; and compare the stir in England over the House of Lords’ decision in the Taft Vale 
case dealing with trade unions, [1901] A. C. 426. 

3 Mr. Justice Stone, in address to the American Bar Association, 1928, American Bar 
Association Journal, Vol. 14, pp. 428, 436. Compare Mr. Justice Holmes’ statement: ‘I 
get letters, not always anonymous, intimating that we are corrupt. Well, gentlemen, I 
admit that it makes my heart ache.” Holmes, Collected Legal Papers (1921), p. 292. 
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seven, and that the Italian and the French judge were among the eight, it 
is apparent how vital was the decision to exclude an Austrian judge from 
the bench.’’ But he neglected to mention that the Italian judge, as well as 
the Spanish and the Polish judges, who were also in the majority of eight, 
joined the Japanese and Chinese judges in dissenting from the majority and 
in holding that an Austrian judge should sit. On the other hand, five of the 
seven minority judges, including the German judge, concurred in the opinion 
that an Austrian judge should not sit. Is it possible that all these gentlemen 
may have had and expressed an honest difference of opinion on a point of 
law? 

One does not expect to find external evidence adduced to support such 
charges of political alignment. They are based on assumptions or inferences 
drawn from the text of the opinions and the nationality of the judges. They 
are incapable of proof. 

It is submitted that it is immaterial whether this or that legal authority 
agrees with the majority or the minority.** A poll of the American bar on 
their attachment to the views of the majority or the minority in any one 
of the many five-to-four decisions of the United States Supreme Court 
would be interesting but not vital to the prestige of the court. The Perma- 
nent Court of International Justice in the Customs Union case was faced 
with a difficult question of treaty interpretation. Where is the Ultimate 
Truth or High Authority which can be invoked to determine whether the 
court’s opinion was “‘right”’ or “‘wrong’’? 

It is of consequence, however, if the opinion, whether right or wrong, was 
reached by improper and non-judicial processes. This is a large inquiry. 
What is the nature of the judicial process? Is it as Cardozo describes it, as 
Holmes or Brandeis expounds it; or is it a mere feat of deductive logic in 
which the judge has no choice of major or minor premise? Is it the judicial 
process of the Anglo-Saxon or that of the civilian judge? In an international 
court, composed as any such court must be, of judges drawn from many 
countries and trained in many legal systems, it is probable that the judicial 
process has many natures. 

Professor Borchard berates the majority for jumping at conclusions with- 
out reasoning or argument. But the majority’s point is clear, whether or 
not it is sound: even assuming that the projected customs régime does not 
violate Article 88 of the St. Germain Treaty in that it does not, strictly 
speaking, alienate or even endanger Austria’s independence within the 
meaning of that article, the Customs Union does constitute a “‘special 
régime”’ and “affords Germany, in relation to Austria, ‘advantages’ which 
are withheld from third Powers,”’ and is “‘ calculated to threaten the economic 


8a The close division of expert opinion in the United States on the merits of the question, 
is noted in the illuminating article by Mr. John W. Davis, “The World Court Settles the 
Question,’’ which appeared as this JouRNAL goes to press, in the Atlantic Monthly, Jan- 
uary, 1932, page 119, 129. 
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independence of Austria”’ and, therefore, is contrary to the Geneva Protocol 
of 1922. From this conclusion six judges of the majority deduce that, 
since the “‘special régime” and the “‘advantages”’ are “‘ calculated to threaten 
the independence of Austria in the economic sphere,’’ they, therefore, “‘con- 
stitute an act capable of endangering the independence of that country”’ 
within the meaning of Article 88 of the St. Germain Treaty. 

It should be noted that the language of Article 88 of the Treaty of St. 
Germain differs from that of the relevant part of the Geneva Protocol of 
1922. Some of the judges thought the difference material, some did not. 
Article 88 requires Austria to ‘‘abstain from any act which might directly or 
indirectly by any means whatever compromise her independence.’”’ By the 
Geneva Protocol, Austria “undertakes, in accordance with the terms of 
Article 88 of the treaty of St. Germain, not to alienate its independence; it 
will abstain from any negotiations or from any economic or financial engage- 
ment calculated directly or indirectly to compromise this independence,” 
and further, she ‘‘shall not violate her economic independence by granting to 
any State a special régime or exclusive advantages calculated to threaten 
this independence.” 

Professor Borchard states that the majority admit “that Austrian inde- 
pendence was neither alienated nor endangered as a matter of law.”’ This 
statement is apparently based on passages from the full opinion of the Court, 
at page 52. Yet these passages relate only to Article 88 of the Treaty of St. 
Germain and are followed by the conclusion that the régime is ‘“‘calculated 
to threaten the economic independence of Austria’ in contravention of the 
Geneva Protocol of 1922. Apparently this is the view only of Judge Bus- 
tamante, since six other members of the majority explain that, in their 
opinion, “since it would be calculated to threaten the independence of 
Austria in the economic sphere”’ (7.e., within the prohibitory words of the 
Geneva Protocol of 1922), it therefore ‘‘would constitute an act capable of 
endangering the independence of that country,’’ and accordingly is also with- 
in the prohibition of Article 88 of the Treaty of St. Germain. 

Professor Borchard concludes that ‘‘ Fifteen judges apparently agree that 
the specific plan before them for consideration constituted no impairment of 
Austria’s independence, but eight think it might eventually lead to some such 
result. Thus a great court, it is respectfully submitted, converts a legal 
question into a political question and decides it on considerations involving 
exclusively political speculation. . . .’”’ This criticism seems to lose sight 
of the fact that both the treaties to be interpreted forbade not only actual 
impairment of Austria’s independence, but ‘‘any acts which might directly or 
tndirectly compromise her independence.”’ It is difficult to understand how 
the question of compliance with such an obligation could be determined 
without consideration of possible or probable future consequences, or why 
the weighing of such consequences should be called ‘‘exclusively political 
speculation.’’ As the majority opinion reasonably says: 
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Moreover, the undertaking given by Austria to abstain from ‘‘any act 
which might directly or indirectly or by any means whatever com- 
promise her independence”’ can only be interpreted to refer to “‘any act 
calculated to endanger” that independence, in so far, of course, as can 
reasonably be foreseen. 

An act calculated to endanger cannot be assimilated to the danger 
itself, still less to the consummation of that danger, any more than a 
threatened loss or risk can be assimilated to a loss or risk which actually 
materializes. 


Obviously, it would be impossible to demonstrate beyond a reasonable 
doubt what might eventuate if the union were consummated. Judge 
Anzilotti, in his carefully reasoned concurring opinion, calls attention to the 
distinction between the questions of law and the questions of fact.4 The 
Permanent Court had a problem more difficult, perhaps more inherently 
speculative, but in kind no different from that which frequently confronts 
the Supreme Court of the United States in passing on the constitutionality of 
statutes. In the case of Pennsylvania and Ohio v. West Virginia,’ the plain- 
tiffs sought to enjoin West Virginia from enforcing a statute designed to 
reserve natural gas in that state for the use of its own citizens. The action 
was brought within a few days after the Act went into force and before the 
effect could be tested in actual practice. The court granted the injunction 
on the basis of the conclusion that the probable natural increase in consump- 
tion of natural gas in West Virginia would in a few years exhaust the supply 
and cut off the interstate stream. In Smyth v. Ames* the Supreme Court 
considered the constitutionality of a state law establishing rates for transpor- 
tation by railroad. The problem was to determine whether the established 
rate would deprive the carrier of just compensation. In reaching its con- 
clusion the court was compelled to estimate the future earnings of the 
railroad and recognized that these might be affected by changed conditions.’ 

To be sure, it is easier to furnish evidence on gas consumption and railroad 
earnings than on loss of independence, but the Permanent Court did have 
before it some evidence on the effect of customs unions, although the 


‘ Cf. ‘The Consideration of Facts in ‘Due Process’ Cases,’”’ (1930) 30 Col. Law Rev. 360, 
and infra, note 7. 

§ (1922) 262 U. S. 553. * (1897) 169 U. S. 466. 

7 Compare the remarks of Mr. Justice Stone in his address to the American Bar Associa- 
tion, 1928, American Bar Association Journal, Vol. 14, pp. 428, 433: ‘“‘ Lawyers, who, in the 
presentation of a negligence case, would prove with meticulous care every fact surrounding 
the accident and injury, in this field too often go little beyond the challenged statute and the 
citation of authorities in supposedly analogous cases. The Court is thus often left to specu- 
late as to the nature and extent of the social problems giving rise to the legislative prob- 
lem, or to discover them by its own researches. Intimate acquaintance with every aspect of 
the conditions which have given rise to the regulatory problems are infinitely more impor- 
tant to the Court than are the citation of authorities or the recital of bare formulas.” 

See also the following cases before the Supreme Court: Ambrosi v. U. S. (1902), 187 
U. 8. 1; Minnesota Rate Cases (1913), 230 U. S. 352, 402-411; Gulf C. & S. F. Ry. v. 
Texas (1918), 246 U. S. 58, and Missouri K. & T. Ry. Co. v. Texas (1918), 245 U. S. 484. 
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minority considered the evidence to be mere “assertions,” and the majority 
opinions are not satisfactory in their exposition of such evidence.® 

To many persons it will seem reasonable to arrive at the conclusion that, 
regardless of the exact terms of the plan for a customs union, the inevitable 
result of such a combination between neighbors so unequal in population and 
resources, would be the economic and financial domination of the weaker by 
the stronger state. Nor will it seem to them improbable, in the light of 
modern history, that it was just such an economic union as this that the 
contracting Powers sought to avoid when they framed the Geneva Protocol 
of 1922, and perhaps also the Peace Treaty of St. Germain. They may agree 
or disagree with the reasoning of Judge Anzilotti or of the rest of the majority, 
but at the same time not find the conclusion so illogical as to compel the 
belief that it was reached solely as a result of political speculation or bias. 
It will hardly be denied that the interpretation of treaties is a judicial func- 
tion, even if the treaty engagement is one against doing acts which may have 
certain economic or political consequences. Professor Borchard suggests 
that the difficulty is at least partly due to the fact that the Permanent Court 
was seized of this question by a request for an advisory opinion. He, of 
course, recognizes that the court’s procedure in such matters is the same as 
that in contested cases. Would the problem have been any more or less 
judicial or more or less difficult if the case had come before the court by 
voluntary submission of the interested parties, or by unilateral application 


under the Optional Clause, if that clause were applicable? 

With due deference to the opinion of a distinguished international lawyer, 
it is submitted that the Permanent Court’s opinion in the Customs Union 
Case justifies neither a loss of faith in the existing Permanent Court of 
International Justice nor in any other international court which would 
necessarily be composed in fundamentally much the same manner. 

C. JESSUP 


THE ST. LAWRENCE WATERWAY PROJECT 


The St. Lawrence deep-waterway project, which has recently been under 
active discussion between the Federal Government and the State Govern- 
ment of New York, and which is now the subject of treaty negotiations 
between the United States and Canada, presents some interesting inter- 
national questions incident to the respective rights of the Federal and State 
Governments concerned therein. The project has two purposes, which are, 


8 Both the majority and the minority take note of the historical events relative to Austro- 
German union. There is nothing peculiar in Judge Anzilotti’s position on thispoint. Eng- 
lish and American courts take judicial notice of historical matters; see Wigmore on Evidence, 
Sec. 2580. “‘. . . there is required a sharp discrimination as to what is fact and what is 
law. Some possible elements which are subject to judicial notice resemble both. Political 
problems present this situation.” Strahorn, “‘The Process of Judicial Notice” (1928) 14 
Virginia Law Rev., pp. 544, 546. 
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briefly, the improvement of navigation along the St. Lawrence River and the 
development of water power coincident with the improvement of navigation. 
Its international aspect arises from the fact that the waters of the St. Law- 
rence along a part of its course are divided by the international boundary 
line between the United States and Canada. 

The State of New York is interested in the power development aspect of 
the project through its claim to the exclusive ownership, as against the 
United States, of the waters and the river bed of the St. Lawrence on 
the American side of the international boundary line, which lie within 
the boundary of the State of New York. 

It is conceded by New York State that under the United States Con- 
stitution the Federal Government has jurisdiction over all navigable waters 
in the United States, and that the making of a treaty with Canada affecting 
the use of waters along the international boundary is exclusively within the 
jurisdiction of the treaty-making power of the United States. This juris- 
diction is well illustrated in the Boundary Waters Treaty between the United 
States and Canada of January 11, 1909, which provides as follows: 

Article III. It is agreed that, in addition to the uses, obstructions, 
and diversions heretofore permitted or hereafter provided for by special 
agreement between the parties hereto, no further or other uses or ob- 
structions or diversions, whether temporary or permanent, of boundary 
waters on either side of the line, affecting the natural level or flow of 
boundary waters on the other side of the line, shall be made except by 
authority of the United States or the Dominion of Canada within their 
respective jurisdictions and with the approval, as hereinafter provided, 
of a joint commission, to be known as the International Joint Com- 
mission. 

New York State contends, however, that it has an exclusive interest in 
the water power developed from these waters within the State boundary 
incident to any navigation improvements under a treaty with Canada, and 
that in negotiating such a treaty the Federal Government should consult and 
coéperate with the State authorities with the view of codrdinating the 
Federal and State plans. The Department of State of the United States, 
while expressing entire willingness to consult with the New York State au- 
thorities and embody their plans, so far as possible, in any project adopted 
by a treaty with Canada, nevertheless, insists that ‘‘whatever the rights of 
the State of New York may be in respect to any electric power developed by 
the navigation project on the river along the international boundary, utiliza- 
tion of that electric power must in the end depend upon the authority and 
permission of the Federal Government.” 

The State of New York, speaking through the Power Authority created 
by a recent Act of the State Legislature to deal with the development and 
sale of water power, has objected to the position thus taken by the United 
States Government, and in a communication addressed to the Secretary of 
State on November 12th, last, contends that 
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The assumption of such authority by the Federal Government would 
amount to a denial of the sovereign and proprietary interest of the 
State in the waters of the St. Lawrence River and the lands lying there- 
under within its boundaries, and of its right to develop and dispose of 
the hydroelectric power derived therefrom; subject only to the condition 
that the plans for its development are in conformity with the plans of 
the United States Government for the promotion and protection of 
navigation and commerce. 


The New York State Power Authority furthermore insists that “the dis- 
position of the water power to be developed on the International Rapids 
Section of the St. Lawrence River is purely a domestic question.” 

The United States Government, on the other hand, points out that “in 
the end any plan of this sort must depend upon the opportunities offered by 
treaty,” and ‘‘any development project must also come before Congress.”’ 

No agreement has been reached, as yet, on this water power question in 
these discussions, and apparently the only points definitely agreed upon by 
the Federal and State authorities are— 


(1) The authority of the Federal Government is paramount in all 
matters having to do with the improvement of commerce and navigation 
along the St. Lawrence River, and 

(2) The State of New York is the sole and absolute owner of that 
part of the water flowing in the St. Lawrence River and to the land 
comprising its bed, and the power and power sites in, upon, or adjacent 
to it on the American side of the international boundary, and is fully 
vested with a legal and inalienable title thereto. 


It has also been settled by the Federal Government that the treaty negoti- 
ations with Canada shall be carried on by the Secretary of State, without 
participation by New York State representatives, thus overruling the request 
of the New York State authorities that the State should have its own official 
representation in these negotiations. 

Other points open for discussion concern the share of the total cost of the 
project to be charged against the State of New York, and the harmonizing 
of the plans of the United States and the State of New York for the con- 
struction of the project and when the work is to begin and how it is to be 
prosecuted, the position of the State authorities being that the Federal 
Government cannot carry on this development within the State without the 
permission of the State. 

Questions of a similar character have arisen on the Canadian side of the 
boundary between the Dominion Government and the Government of the 
Province of Ontario, which occupies a position with reference to these bound- 
ary waters similar to that of the State of New York, and a further difficulty 
in carrying through the project has arisen through opposition in the Province 
of Quebec to incurring the expense of the proposed developments at the 
present time. 

Meanwhile the Department of State of the United States has announced 
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that a conference has been held between the Secretary of State and the 
Canadian Minister at Washington, which, although confined to an exchange 
of views upon the more important phases of the problem presented, including 
the ‘international section of the waterway,’ marks the initiation of negoti- 
ations for a treaty on the subject. It was also announced that the repre- 
sentatives of both countries propose to keep in touch with the respective 
Provincial and State authorities in dealing with the water power features 
of the development, thus ensuring careful consideration of the important 
claims of the State of New York. 
CHANDLER P. ANDERSON 


RESPONSIBILITY OF THE UNITED STATES IN REGARD TO INTERNATIONAL 
COOPERATION FOR THE PREVENTION OF AGGRESSION 


The recent events at Geneva and Paris have indicated beyond per- 
adventure the inconvenience of our isolated position. Had the United 
States been a member of the League of Nations Council, the Japanese objec- 
tion to our codperative action could not have been raised and the moral 
effect of the unanimous action of the League would have been immediately 
felt. There would, furthermore, have been much less danger that any action 
taken would result in a withdrawal of either state concerned, for such 
withdrawal would have stigmatized the withdrawing state as isolated from 
all others.\ As long as we remain outside the League, the United States acts 
like the pole of a strong magnet to detach from the group of member states 
any member disaffected by League action, however appropriate and neces- 
sary such action may be for the preservation of international peace. | 

The danger of this situation for the prestige of the United States is espe- 
cially acute in the present circumstances because the United States, as the 
Power convoking the Pacific Conference, is the one most immediately con- 
cerned in a patent disregard of its provisions. In return for the well 
deserved prestige acquired through the successful negotiation of the Kellogg- 
Briand Peace Pact, this nation may rightly be expected to recognize a cor- 
responding moral obligation to show zeal in codperating to make that 
instrument something more than a mere expression of good will. In this 
connection it should not be forgotten that under international law all of the 
states are obligated, separately or collectively as they may judge best, to 
codperate in so far as possible towards the preservation of their common law, 
and this obviously includes the obligation to resist any act of aggression 
directed against a sister state. This obligation exists quite apart from the 
League Covenant, the Nine Power Pact, or the Kellogg-Briand Peace Pact. 
These important treaties really do no more than to provide a means of assur- 
ing the fulfilment of the obligation through the issue of letters patent, thereby 
duly recognizing and making more widely known the existing obligation 
and proclaiming a firm determination to prevent recourse to war in disregard 
of the recognized procedure, that is, without due observance of all the pre- 
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liminary negotiations with adequate delay to allow for a peaceful settlement. 
The merits of the controversy in the Far East are of peculiar difficulty for 
the public to understand, especially as the delicacy of the situation has led 
our government, perhaps unwisely, to withhold the fullest publicity. 
Politics and law seem inextricably interwoven. Itisnot intended in this state- 
ment of principles to discuss the merits of the controversy or of another semi- 
political question, that is, how far the United States is justified in remaining 
outside the League of Nations. From the point of view of our obligation of 
international codperation, present events might perhaps be considered to 
have some bearing. Be that as it maya is now in any event appropriate 
to examine with juridical objectivity how’far our actual isolation has resulted 


in serious practical inconvenience and endangered the maintenance of peace 
by preventing the most effective application by the nations of the interna- 
tional procedure intended to prevent aggression. 


ELLERY C. STOWELL 


MEXICO’S ADMISSION TO MEMBERSHIP IN THE LEAGUE OF NATIONS 


The admission of Mexico to membership in the League of Nations, on 
September 12, 1931, is an event to be signalized. It not only fills a gap in 
the organization of international codperation, but it also promises more ef- 
fective collaboration by Mexico in the work of safeguarding the world’s peace. 

The omission of Mexico from the list in the annex to the Covenant, of 
states invited to accede to the Covenant as ‘‘ original members,” now appears 
to have been a mistake. The records of the Peace Conference seem to in- 
dicate that there was no clear formulation of the reasons for the exclusion 
of Mexico. Some of the states represented at the Peace Conference, notably 
the United States and Great Britain, did not then have diplomatic relations 
with Mexico. A British draft of January 20, 1919, seems to have proposed 
an invitation to Latin-American states not represented at the Peace Con- 
ference, ‘‘except Mexico” and others.'. Mr. David Hunter Miller advised 
that an invitation to Mexico would, in his opinion, “‘be a recognition of that 
Government by those countries’”’ which had not recognized it.2 President 
Wilson expressed to Mr. Miller the opinion that ‘‘on the whole it would not 
be wise to include any one of the three states [Costa Rica,* Mexico, and the 
Dominican Republic‘) in the invitation.’”’® In the end, Mexico was not in- 
vited to accede. 


1 David Hunter Miller, The Drafting of the Covenant, Vol. 2, p. 116. 

* Ibid., Vol. 1, p. 467. Later Colombia seems to have been permitted to accede to the 
Covenant without recognizing the independence of Panama. See this JournaL, Vol. 18 
(1924), p. 439. 

’ Costa Rica was admitted to membership in the League of Nations by the First Assembly 
in 1920. 

‘The Dominican Republic was admitted to membership in the League of Nations by the 
Fifth Assembly in 1924. 

‘ David Hunter Miller, The Drafting of the Covenant, Vol. 1, p. 467; David Hunter 
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The exclusion of Mexico meant that for some years she played but a 
limited role in international codperation. In 1929, former President Calles, 
while sojourning in France, took an interest in the matter. Some months 
later Mexico sent a representative to Geneva to follow the work of the 
League of Nations, and since that time Mexico has been represented at 
various conferences under the auspices of the League of Nations, in some of 
which the Mexican delegation has played a prominent part. On September 
7, 1931, the German, British, Spanish, French, Italian, and Japanese delega- 
tions proposed that ‘‘the League of Nations should now in all justice repair” 
the original omission of Mexico, described as “‘wholly contrary to its true 
spirit,’ and that the Assembly should invite Mexico ‘‘to accede to the Cov- 
enant and to lend its valuable support to the League as though it had been 
invited from the outset.’’ On the following day, the Assembly unanimously 
adopted a resolution in this sense.’ On September 11, the Secretary-Gen- 
eral of the League of Nations reported to the Assembly the receipt of a tele- 
gram from the Mexican Minister of Foreign Affairs which included the 
following (translation) :’ 

In reply, I am glad to state that the Government of Mexico, which 
has been absent from that great institution for reasons over which she 
had no control, now at once accepts the satisfaction thus given. 

Mexico agrees to enter the League on the terms announced, and 
offers, in a loyal spirit of friendship, her constant codperation in the 
great task of maintaining peace and promoting international codpera- 
tion. 

On this occasion Mexico thinks it necessary to state, when accepting, 
that she has never recognized the regional understanding mentioned in 
Article 21 of the Covenant. On starting her new work, Mexico has 
pleasure in renewing to all the peoples and Governments which consti- 
tute the League of Nations her sincere greetings and in expressing her 
firm desire to obtain with them the best results for the welfare of hu- 
manity. 


On September 12th, the Assembly adopted the following resolution :° 


The Assembly, 

Having by its resolution of September 8th, 1931, considered that 
Mexico is not mentioned in the Annex of the Covenant enumerating the 
countries invited to accede thereto; 

Having unanimously decided to repair that omission and therefore to 
invite Mexico to accede to the Covenant and to lend its valuable sup- 
port to the League as though it had been invited from the outset; 


Miller, My Diary at the Conference of Paris, Vol. 8, p. 324a. In 1919, Secretary Robert 
Lansing stated that the United States was not responsible for the failure to invite Mexico. 
Hearings before the Senate Committee on Foreign Relations on the Treaty of Peace with 
Germany, p. 209. 

6 League of Nations Official Journal, Supplement No. 92, p. 41. 

7 League of Nations Document, A. 50. 1931. Mexico’s acceptance was approved by 
the Mexican Senate on Sept. 9. Diario, Oct. 2, 1931, No. 26. 

§ League of Nations Official Journal, Supplement No. 92, p. 39. 
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Having by this exceptional invitation—which must not be regarded 
as establishing a precedent—formally indicated that it accepts as having 
been fulfilled from the outset in the case of Mexico the conditions gov- 
erning the entry of States into the League as set forth in Article 1 of the 
Covenant; 

Noting the reply of the Government of Mexico dated September 10th, 
1931, by which it agrees without reservation to enter the League on the 
terms announced; 

Declares Mexico to have become a Member of the League of Nations 
and invites the representatives of Mexico to take part as soon as pos- 
sible in the work of the present session of the Assembly. 


The Mexican delegation which took its place in the Assembly in Sep- 
tember 1931, consisted of the following: as members—His Excellency Mr. 
Genaro Estrada, Secretary of State for Foreign Affairs, His Excellency Mr. 
Emilio Portes Gil, former President of the Republic, and Mr. Fernando 
Gonzalez Roa; as substitutes—Mr. Eduardo Suarez, Mr. Manuel Gomez 
Morin, His Excellency Mr. Alfonso Reyes; as secretary-general—Mr. 
Salvador Martinez de Alva; and as secretary par interim—Mr. Alfredo 
Martinez Baca. On September 29, the Assembly approved a recommenda- 
tion of the Allocation Committee and fixed “‘at fourteen the number of units 
allocated to Mexico in the scale of apportionment of the League’s expendi- 
ture.” 

The procedure followed in this case is of interest. It is not difficult to see 
why the Assembly referred to it as an “‘exceptional invitation—which must 
not be regarded as establishing a precedent.” It constituted a distinct de- 
parture from the procedure followed on other occasions.? The Assembly 
placed emphasis on Mexico’s agreement ‘‘ without reservation to enter the 
League on the terms announced.” The final paragraph of the Mexican reply 
contains a statement which the Mexican Government wished to have on 
record but which does not constitute in any true sense a reservation. Article 
21 of the Covenant provides that ‘‘nothing in this Covenant shall be deemed 
to affect the validity of international engagements, such as treaties of arbi- 
tration or regional understandings like the Monroe Doctrine, for securing the 
maintenance of peace.”’ The statement that Mexico ‘‘has never recognized 
the regional understanding mentioned in Article 21 of the Covenant” is 
entirely consistent with the actual text of Article 21, and in accepting the 
provisions of the Covenant Mexico does not change her position. 

The effect of the phrase ‘‘as though it had been invited from the outset,” 
is not precisely clear, though it was doubtless a useful one before public 
opinion in Mexico. It may have the effect of making Mexico an “original 
member” of the League of Nations, as that expression was used in Article 
1 and in the title to the first part of the annex, though Mexico can hardly 


® See Manley O. Hudson, “ Membership in the League of Nations,” this JounNat, Vol. 18 
(1924), pp. 436, 453; Lilian M. Friedlander, “The Admission of States to the League of 
Nations,’ 9 British Year Book of International Law (1928), p. 84. 
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be considered to have become a member prior to the opening of the Twelfth 
Assembly. An amendment of the annex to the Covenant would have re- 
quired the ratifications provided for in Article 26. The precise date of 
Mexico’s admission is left undetermined by the resolution of September 12, in 
which she is declared ‘‘to have become (est devenu)”’ a member.!®° The con- 
clusion may be that Mexico is now a member on the same terms as if she had 
been an original member. This amounts to no more than saying that she is 
amember. The action of the Assembly does not turn back the hands on the 
clock of history; it merely corrects the indication of the hour. 

It is of interest to note that a state may become bound by the Covenant 
as a result of its becoming a member of the League of Nations. The Cov- 
enant is a part of various treaties, none of which has been signed by Mexico. 
Yet it is by a very informal process that Mexico assumes the obligations of 
the Covenant, without any formal ratification of, or accession, or adhesion 
to the treaties of which it isa part. Such informality seems to be one of the 
departures of the new diplomacy. 

Mantey O. Hupson 


MEXICO AND THE MONROE DOCTRINE 


When invited to join the League of Nations, Mexico stated in its note of 
acceptance, dated September 10, 1931, “‘that she has never recognized the 
regional understanding mentioned in Article 21 of the Covenant of the 
League.”’? The Council of the League in its reply of September 12 took note 
of the fact that Mexico ‘‘agrees without reservation to enter the League on 
the terms announced.” 

This action by Mexico is of great significance and demands thoughtful 
consideration. First of all, let it be recalled that when the Peace Conference 
in Paris was discussing the proposal to mention specifically the Monroe 
Doctrine in the Covenant, Mexico expressed openly its disapproval. In a 
note communicated to certain governments, the Mexican Minister for 
Foreign Affairs said: 

The conference which is now in session in Paris has considered the 
question of the recognition of the Monroe Doctrine. Some govern- 
ments friendly to Mexico have sought its opinion concerning the doctrine, 
and the Secretary for Foreign Affairs has replied that the Government 


has not recognized and will not recognize the Monroe Doctrine or any 
other doctrine that attacks the sovereignty and independence of Mexico. 


And President Carranza, in commenting in his message to the Mexican 
Congress on this action, added, ‘‘ Mexico had not recognized this doctrine, 
since it established without the choice of all the peoples of America a crite- 
rium and a situation in which they have not been consulted. . . .” 

The problem presented by the recognition of the Monroe Doctrine in 


10 Perhaps Mexico should be considered to have become a member on September 11, 1931, 
the date of the receipt of her reply by the Secretary-General. 
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Article 21 of the Covenant has given other American nations much concern, 
notably Honduras, Salvador, Costa Rica, Uruguay, and Argentina. The 
Honduranian delegate to the Paris Peace Conference drew attention to the 
fact that the Monroe Doctrine had never been accepted formally by the 
nations either of the Old or the New World; that it had been variously in- 
terpreted, and he asked for its definition “‘with absolute clarity so that it 
might in the future form part of international written law.”’ 

The Government of Salvador on December 14, 1919, asked the Govern- 
ment of the United States for an authoritative interpretation of the doctrine, 
in view of the fact that the Covenant does not indicate its scope, and at the 
same time advanced the idea that the recognition of the doctrine in the 
Covenant might have the effect of transforming it into a principle of universal 
public law. The Department of State replied by referring Salvador to the 
interpretation given by President Wilson to the doctrine in his address before 
the Second Pan American Scientific Congress in Washington on January 6, 
1916. 

When invited to resume membership in the League, Costa Rica requested 
an Official interpretation of Article 21 which was believed to have ‘“‘extended 
the international scope of the Monroe Doctrine and converted it into a con- 
stituent part of American public law.’’ In its reply of September 1, 1928, 
the Council of the League, said inter alia: 

Article 21 gives the States parties to international engagements the 
guarantee that the validity of such of these engagements as secure the 
maintenance of peace would not be affected by accession to the Cove- 
nant of the League of Nations. In declaring that such engagements are 
not deemed incompatible with any of the provisions of the Covenant, 
the article refers only to the relations of the Covenant with such engage- 
ments; it neither weakens nor limits any of the safeguards provided 
in the Covenant. 

In regard to the scope of the engagements to which the article relates, 
it is clear that it cannot have the effect of giving them a sanction or 
validity which they did not previously possess. It confines itself to 
referring to these engagements, such as they may exist, without at- 
tempting to define them: as attempts at definition being, in fact, liable 
to have the effect of restricting or enlarging their sphere of application. 
Such a task was not one for the authors of the Covenant; it only 
concerns the States having accepted inter se engagements of this kind. 

The President of Uruguay, in a public address on April 21, 1920, asserted 
that by its recognition of the Monroe Doctrine in the Covenant, the League 
of Nations seemed to imply that it would not intervene in the affairs of 
American nations, whick consequently should form a league of their own for 
this purpose. At the Fifth Pan American Conference in Chile in 1923, 
Uruguay took the initiative in an attempt to formulate the Monroe Doctrine 
as a Pan American doctrine for the mutual protection of the interests of all 
the nations of America, and urged the formation of an American league of 
nations. The firm opposition of the United States effectually stifled this 
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project, to the great disappointment and discomfiture of many of the other 
American nations. 

The Minister for Foreign Affairs of Argentina, Dr. Gallardo, in a public 
statement commenting upon the reply of the Council of the League of Na- 
tions to the request of Costa Rica for an interpretation of Article 21, said: 


It is evident that the Monroe Doctrine was mentioned as merely 
an example of regional understandings. This mention is erroneous 
from every point of view, since this doctrine is not a regional under- 
standing but rather a unilateral declaration on the part of the United 
States to indicate its policy, which never was accepted either expressly 
nor implicitly by the other nations of the continent. Hence the phrase 
in Article 21 ‘like the Monroe Doctrine” might now be omitted without 
in any way altering its spirit. 

It would be possible to cite many other similar comments on the Monroe 
Doctrine and on its relation to the Covenant. [Enough has been adduced to 
indicate what Costa Rica has well characterized as ‘‘anarchy of opinion” on 
the subject and to suggest the danger of serious controversies. The com- 
ment of Mr. Olney, Secretary of State during the Cleveland Administration, 
on the Clayton-Bulwer Treaty, might also be applied to Article 21: ‘‘misun- 
derstandingly entered into, imperfectly comprehended and mutually vexa- 
tious.”’ 

The most we can do is to try to clarify the situation to which Mexico has 
drawn attention. The wording of Article 21 must be re-examined: 

Nothing in this Covenant shall be deemed to affect the validity of 
international engagements, such as treaties of arbitration or regional 
understandings like the Monroe Doctrine, for securing the maintenance 
of peace.! 

It is clear that no definition of the Monroe Doctrine is afforded other than 
as an engagement for the maintenance of peace and as a regional understand- 
ing. Most Latin Americans would be inclined to question whether the 
Monroe Doctrine actually was a guarantee of peace, and all would agree that 
it can in no sense be accurately described as a regional understanding. The 
United States has consistently and strongly combated any attempt to for- 
mulate the Monroe Doctrine as a Pan American doctrine. President Wilson, 
in his address before the Second Pan American Scientific Congress in Wash- 
ington, explicitly stated: ‘‘The Monroe Doctrine was proclaimed by the 
United States on her own authority. It has always been maintained, and 
always will be maintained upon her own responsibility.”” Nothing could be 
more intransigent or final than this statement. And in the same address 
President Wilson made an appeal for all American nations to unite “‘in guar- 
anteeing to each other absolutely political independence and territorial 

1 The French text, it should be recalled, completely reverses this emphasis: “ Les engage- 
ments internationaux, tels que les traités d’arbitrage, et les ententes régionales, comme la 
doctrine de Monroé, qui assurent le maintien de la paix, ne sont considérés comme incom- 
patibles avec aucune des dispositions du présent Pacte.”’ 
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integrity.’’ In the light of this declaration of policy and this appeal for 
solidarity, the Monroe Doctrine is distinguished clearly from Pan American- 
ism. Secretary Lansing expressly stated before this same Congress that: 
“The Monroe-Doctrine is a national policy of the United States: Pan Amer- 
icanism is an international policy of the Americas.” 

Thus it is easy to understand the fundamental reasons for the general 
hostility of the Latin American nations to the Monroe Doctrine and for this 
mistrust of Article 21. They properly wish to know whether the League 
intended to give its sanction to the doctrine as a national policy of the United 
States, whether it would ever presume to interpret the doctrine, and, finally, 
whether Article 21 implies that matters affecting the nations of the American 
Continent should be excluded from the intervention of the League. These 
are obviously weighty questions. The League has given no clear answer, 
The situation is full of disquieting uncertainty. 

When, therefore, Mexico declared on joining the League that it never had 
recognized the Monroe Doctrine either as a means of maintaining peace or 
as a regional understanding, and when the Council of the League chose to 
interpret this declaration as in no way constituting a reservation, what 
logical conclusions may properly be drawn? First of all, whenever any 
matter involving the Monroe Doctrine is brought before the League, Mexico 
would appear to have retained full freedom of action. She may well insist 
that in any controversy affecting the peace of the nations of the Western 
Hemisphere, such as the Boundary dispute between Bolivia and Paraguay, 
the League should intervene. Furthermore, if the preliminary question as 
to the definition of the Monroe Doctrine should be raised, Mexico might 
properly insist that the League should give to it an interpretation of a limited 
nature at variance with the interpretation claimed by the United States. 
And in deciding the scope of the doctrine, whether or not it actually is in- 
volved in a given controversy, the League would be itself a party to a most 
serious controversy. In taking such an attitude Mexico would not be alone. 
The British Government, in its official commentary upon the Covenant, 
observed: ‘‘should any dispute as to the meaning of the latter (Monroe 
Doctrine) ever arise between American and European Powers, the League is 
there to settle it.”” And it follows logically also that should the League pre- 
fer to ask the Permanent Court of International Justice for an advisory opin- 
ion on the question of the interpretation of Article 21, the court ‘‘is there to 
settle it,’’ a situation which naturally cannot fail to cause grave concern to 
the United States. 

This lamentable situation should not be allowed either by the League or 
the United States to remain confused and menacing. The anxiety of both 
to facilitate international understandings should compel an honest attempt to 
clarify definitely the whole problem. The League may properly hold that 
this duty devolves primarily upon the United States. The responsibility 
appears unescapable. The United States has every reason to avert a bitter 
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discussion of the matter in the League where opinion inevitably—whether 
rightly or wrongly, does not much matter—would be massed against the 
United States in a manner certain to exacerbate the already existing bitter- 
ness of Latin American nations towards the United States. They cannot 
possibly understand why the American Government, in the light of repeated 
protestations of the altruistic significance of the Monroe Doctrine, should 
remain adamant against the ‘‘mutualization”’ of the doctrine as a basic prin- 
ciple of Pan American solidarity. President Diaz of Mexico expressed this 
point of view very fairly in 1896: 

Each one of these Republics ought by means of a declaration like that 
of/President Monroe to proclaim that every attack on the part of a 
foreign power with the view of curtailing the territory or independence 
of, or altering the institutions of any one of the Republics of America, 
would be considered by the nation making the declaration as an attack 
upon itself. 

This would seem to be the true import of President Wilson’s own plea for a 
mutual guarantee of political independence and territorial integrity. The 
avowed aims and aspirations of all of the American nations would seem to be 
so nearly identical that it is simply incomprehensible that a satisfactory 
formula cannot be found to put an end once and for all to this perpetual cause 
of mistrust, friction, and enmity. The right of the United States under 
international law and accepted usage to act in a sudden emergency for the 
immediate defence of its citizens and of the universally recognized standards 
of international conduct must always remain intact. A frank, generous rec- 
ognition of Pan American solidarity in the defence of mutual interests and 
international rights would seem to be an act of highest statesmanship. 
Until this is done, there can be no sound basis for friendship between the 
United States and other American nations. The Monroe Doctrine should 
cease to be a red flag of hate and become a banner of reconciliation. If the 
recent action of Mexico in repudiating Article 21 of the Covenant, in so far 
as it affects the Monroe Doctrine, should serve as a challenge which the 
United States cannot wisely choose to ignore, it will have rendered a meri- 
torious service in the cause of Pan Americanism and peace. 
Puitip MARSHALL BROWN 


INTERNATIONAL CONFERENCE FOR UNIFICATION OF THE LAWS OF RIVER 
NAVIGATION 


Uniform legislation by international agreement in respect to traffic upon 
navigable rivers is one of the means by which the European nations are 
striving to bring about closer economic coéperation and the promotion of 
good will. In recent years we have witnessed the exercise of administrative 
control by international commissions over the navigation of rivers like the 
Rhine and the Danube, constituting major arteries of water transportation 
for groups of nations. The scope of the present movement goes far beyond 
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administrative control and extends to the unification of certain branches 
of both public and private law affecting the right to the flag, the ownership, 
the management and the liability of ships navigating the waters of all the 
European rivers of the parties, whether such rivers be international or ex- 
clusively within the jurisdiction of a single state. Indeed it was precisely in 
the exercise of international administrative control that the need for such 
unification was developed. 

The diplomatic conference of 21 European nations which met at Geneva 
from November 17 to December 9, 1930, was based upon the preparatory 
labors of a commission of experts originally constituted by the Central 
Commission of the Rhine. The original resolution of that body, passed in 
1921, contemplated only the unification of the laws of countries bordering 
the Rhine. However, as the ships of non-contiguous countries also navigate 
the Rhine and as similar problems were met with in the navigation of other 
navigable rivers in Europe, the work of the committee was given a general 
European scope and placed under the auspices of the League of Nations 
through its Consultative Commission on Communications and Transit. Six 
sessions of the committee were held at various European capitals between 1924 
and 1929, and a diplomatic conference was finally convened to consider the 
adoption of draft conventions submitted by the committee. The conference 
of Geneva adopted three conventions, all signed on December 9, 1930, the 
first relating to collisions; the second, to the registration of vessels, property 
rights therein and connected matters; the third, to administrative measures 
for attesting the right to the flag.! At the close of the conference, the first 
convention was signed by representatives of twelve states, the second con- 
vention by eleven states, the third, by only five. As the right to the flag 
follows registration in a particular port under the provisions of the second 
convention, the necessity for the third convention is not apparent. Its pur- 
pose might have been subserved by the addition of a few articles to the second 
convention and the avoidance of certain ambiguous phrases in the third 
convention which seemed objectionable to some of the parties. 

The conventions embrace questions not only for the elimination of con- 
flicts of law, but also on the substantive provisions as well. Thus, for ex- 
ample, the convention on collisions enacts a whole series of provisions with 
respect to fault and liability under varying conditions. Especially interest- 
ing are those which seek to regulate the ultimate responsibility of several joint 
tort-feasors in proportion to the gravity of the fault committed. Ordinarily, 
this is a judicial function which admiralty courts have always found ex- 
tremely difficult to perform. The scope and effect of laws or contractual 
arrangements limiting the liability of owners toward persons on board 
vessels is not affected by the convention and therefore remains within the 
control of national legislation. 

The convention on registration of vessels expressly provides the conditions 


1 League of Nations Official Publications, 1931, VIII, 2-5; Conf. 4 D. F. 57-60. 
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which determine the port in which a vessel is to be registered, thus incidentally 
also its ‘‘nationality.”’ It is, of course, to be remembered that when nation- 
ality is attributed to vessels, it is only in a very loose sense indicating the 
territorial sovereignty of the place of registration. In this sense, the con- 
vention assumes to prevent the double nationality of vessels navigating 
inland waters. According to existing law, double nationality is possible, 
but under the present conventions it would be the source of endless confusion. 
A double national character of vessels on the high seas is objectionable under 
international law. Oppenheim (I, §261) goes so far as to say: “‘A vessel 
sailing under the flags of two different States, like a vessel not sailing under 
the flag of any State, does not enjoy any protection whatever.” This, of 
course, does not apply in inland waters, where the territorial state has full 
jurisdiction in the absence of treaties. But the avoidance of double national 
character is most desirable because, by the municipal law of many states, it 
determines the rights and liabilities of the owners and of third persons with 
regard to the vessel. 

The fixation of the proper place of registration is by no means a simple 
matter in view of the divergence of the laws of the various European coun- 
tries. The owner may be a national of one country but domiciled in another. 
If there be several owners of different nationality, preponderance of ownership 
becomes material, and this is often difficult to determine. Ownership by 
corporations with the consequent possible divergence in the citizenship of 
shareholders is a further cause of complication. The convention attempts 
to regulate these questions so as to accomplish a system uniform in all coun- 
tries instead of the multiplicity which now prevails. The system adopted 
by the convention permits, under certain circumstances, a choice of the 
country in which the vessel is to be registered where the conditions satisfy 
the requirements necessary for registration in more than one country (Art. 
4). Under the convention, the laws of the country of registration govern the 
transfer of ownership inter vivos and the effect of recording (Art. 20); the 
same law determines the effect of mortgages upon the vessel and the rights 
of preferred creditors (Art. 21). The effect of a seizure in aid of civil process 
made in a country other than that of registration, is determined by the laws 
of the country in which the seizure is made (Art. 36). The conference ex- 
pressed a voeu that the whole subject of saisies conservatoires be dealt with by 
a subsequent convention (Acte Final, iii). 

The conventions enter into force 90 days after the ratification or adhesion 
of three states, and are subject to revision on the demand of three, after they 
have been in force for a period of five years. The only official text is the 
French, but, upon the insistence of Germany, a German text is annexed 
which shall apply with equal force as between states so electing at the time 
of signature. If there should be any difference in the interpretation of the 
German text, the French text must be deemed authoritative upon the demand 
of any interested state (Protocole Anneze, 1, iii, 2, ix, 3, iv). The second 
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convention, which relates to registration and the transfer of property rights, 
is not intended to modify any treaties, statutes or conventions relating to 
international waterways or waterways of international interest (Protocole 
Annexe, 2, ii). No similar reservation is to be found in the other two con- 
ventions. 

The three conventions on the law of river navigation (Droit fluvial) con- 
stitute an ingenious and worth-while endeavor to unify legislation in a 
field where differences are peculiarly apt to produce international friction, 
if not actual ill will. While private rather than public interests are pri- 
marily affected, yet river navigation on the continent of Europe has also an 
important political phase. The actual operation of the conventions will 
constitute another test of the ability of European nations to restrict the ex- 
ercise of their sovereign powers in the interest of all, and if the plan proves 
successful, the example may not go unheeded in other parts of the world. 

ArtTuur K. 


THE LEGAL ADVISER OF THE DEPARTMENT OF STATE 


The law officer of the Department of State, who has been known officially 
or unofficially for over half a century as the ‘‘Solicitor,’’ now has the title of 
“Legal Adviser of the Department of State,” pursuant to an Act of Congress 
approved February 23rd last. The method of his appointment by the Presi- 
dent, with the approval of the Senate, is not changed, nor are his duties 
modified in any way. 

From the time that Thomas Jefferson became the first Secretary of State, 
when the personnel cf the Department consisted of the Secretary and five 
clerks, until 1848, when James Buchanan was Secretary of State and the 
clerical force had grown to twelve or fifteen, there was no law officer for the 
Department. In the Act of August 12, 1848, provision was made for a 
clerk, whose duty it was to examine claims of the United States against for- 
eign governments and claims of foreign governments against the United 
States, and who came to be known as the Claims Clerk. The two principal 
officers of the Department under the Secretary at this time were the Chief 
Clerk and the Claims Clerk. 

Apparently William Hunter of Rhode Island was the first to hold the 
office of Claims Clerk, which he retained until 1852, later becoming Chief 
Clerk, and then an Assistant Secretary of State in 1866. In that year the 
title was changed to Examiner of Claims, and in 1870 the appointment was 
transferred to the President, with the approval of the Senate. Up to this 
time the Claims Clerk, or Examiner of Claims, had been an officer of the 
Department of State. In order to concentrate the legal staff of the govern- 
ment, the Act of 1870 transferred the office to the Department of Justice, 
and the incumbent was to exercise his functions under the supervision and 
control of the head of that department. Subsequently, the Act of 1874 pro- 
vided that the Secretary of State might prescribe his duties without, how- 
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ever, interfering with his functions as an officer of the Department of 
Justice. 

Although the Act of 1874 referred to the law officer as the Solicitor, it was 
the Act of 1891 that gave him the specific designation of ‘Solicitor for the 
Department of State,” which designation was retained until changed by 
statute this year to ‘‘ Legal Adviser.””’ The present incumbent, Mr. Green 
H. Hackworth, formerly the Solicitor, has the distinction of being the first 
Legal Adviser of the Department. Thus for 23 years, from 1848 to 1871, 
the law officer of the Department of State was an officer solely responsible to 
the Secretary of State; for 60 years, from 1871 to 1931, he was an officer of the 
Department of Justice assigned to the legal work of the Department of State, 
and as such was subject to be called on for legal opinions by the Attorney 
General, as well as by the Secretary of State. Now, after a divided allegiance 
of 60 years, he reverts to the original status of a law officer of the Department 
of State, solely responsible to the latter and through it to the President. 

The duties of the law officer of the Department of State have increased 
from the humble beginning when the examination of international claims 
was perhaps his chief concern, to the opulent present when the abundance 
and variety of legal questions coming before the Department include the 
drafting and interpretation of treaties, questions of international arbitration, 
extradition of criminals, rights and privileges of diplomatic and consular 
officers, rights and immunities of sovereigns and public property, citizenship, 
expatriation, personal and property rights of nationals and of aliens, rights 
and obligations of belligerents, neutrals and insurgents on land and sea, not 
to mention many other subjects of municipal and international law. At the 
same time the assistants of the law office have grown in number from a single 
law clerk to over a score of trained lawyers attached to the office. The 
Legal Adviser or his assistants frequently participate in international confer- 
ences and represent the United States before international commissions and 
arbitral tribunals. 

For many years a section of the Legal Adviser’s office has been devoted 
exclusively to the development and disposition of international claims. 
Within the past two years this section has been reorganized and reinforced by 
additional men of special training and experience. This section is inten- 
sively engaged in the settlement of such claims, under the direction of the 
Legal Adviser, either through diplomatic negotiation or by arbitration. Mr. 
Hackworth, in an address of December 17, 1930, before the Federal Bar 
Association, summarized this work as follows: 

With the vast development of trade and commerce and of the facilities 
for travel and communication, claims have had a proportionate increase 
in volume and importance. Hundreds of claims, amounting to millions 
of dollars are considered and disposed of annually by the Department, 
by rejection or settlement through negotiation or arbitration. .. . 


During the past three years the Department has collected from foreign 
Governments on behalf of American claimants approximately one and 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


one-half million dollars. Of this amount, more than three-quarters of 
a million dollars were collected through negotiations with the foreign 
Governments concerned, and the balance was collected through arbitra- 
tion. These figures do not, of course, include any of the awards of the 
several Claims Commissions which have been functioning in Washing- 
ton, nor the awards of the Chino-American Claims Commission amount- 
ing to $887,177.57 Mex. on American claims against China. 

The Department has also considered and passed upon claims pre- 
sented against this Government by foreign governments in the amount 
of $4,427,068.29. Some of these were disallowed. For those con- 
sidered to be just, an aggregate amount of $657,290.99 has been allowed. 


At present, claims between the United States and Spain are the subject of 
negotiation between the two countries under an agreement concluded June 
20, 1929; a claims convention between the United States and Panama, signed 
in 1926, has recently been ratified and the commission thereunder will, it is 
expected, be in session during the coming spring for the hearing of claims 
between the two signatories; under an agreement between the United States 
and Sweden, signed December 17, 1930, preparation is being made for the 
submission to arbitration of a claim against the United States by the Govern- 
ment of Sweden on behalf of Redereaktiebologet, Nordstjernan, a Swedish 
corporation, and under an agreement dated January 20, 1931, between the 
United States and Egypt the so-called Salem Claim is now being arbitrated 
before a tribunal sitting in Vienna. All of the foregoing matters are being 
handled on the part of the United States by the office of the Legal Adviser. 

L. H. WoousEy 


APPEAL IN CASES OF ALLEGED INVALID ARBITRAL AWARDS 


A proposal of the Government of Finland laid before the Assembly of the 
League of Nations in September, 1928, that jurisdiction be conferred on the 
Permanent Court of International Justice to hear appeals in the case of 
arbitral awards alleged by one of the parties to be null and void because of 
incompetence or excess of power on the part of the arbitrators, has revived 
discussion of the question of the finality of arbitral awards and the desirabil- 
ity of providing a procedure by which disputes as to their validity may be 
judicially determined by another tribunal. 

The Finnish proposal was doubtless the outgrowth of the controversy 
between Hungary and Rumania over a decision of January 10, 1927, by the 
Mixed Arbitral Tribunal constituted in pursuance of the Treaty of Trianon 
which, overruling a demurrer of Rumania, declared itself competent to 
decide certain claims of Hungarian land-owners in respect of lands which it 
was alleged had been confiscated by the Rumanian Government, a decision 
the validity of which the Government of Rumania refused to recognize on 
the ground that it was in excess of the jurisdiction of the arbitral tribunal.’ 


1 As to the facts of this controversy, see Ded4k, The Hungarian-Rumanian Land Dispute, 
1928, especially Ch. III. A large number of opinions by jurists, American, Austrian, English, 
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The Rumanian Government refused a proposal to submit the question of 
competence to the Permanent Court of International Justice, or to the Mixed 
Arbitral Tribunal enlarged by the addition of two neutral arbitrators. 

The proposal of the Finnish Government to confer upon the Permanent 
Court jurisdiction to decide upon appeal such disputes, was referred by the 
Council of the League to a committee of five experts in 1930, which approved 
in principle the proposal and added to the grounds of nullity suggested 
(incompetence and excess of power) one other, namely, essential error of 
procedure. The committee then formulated a resolution recommending the 
insertion in future arbitration treaties of an obligation on the part of a state 
which denies the validity of an award because of incompetency, excess of 
power or essential error of procedure, to offer to the other party the conclu- 
sion of a compromis by which the question of validity should be submitted to 
the Permanent Court of International Justice. At the same time the com- 
mittee proposed another resolution to be addressed by the Assembly to the 
members of the League which, if accepted, would bind them to recognize the 
obligatory jurisdiction of the Permanent Court of International Justice to 
hear and determine the question of the validity of arbitral awards contested 
on either of the three grounds mentioned above. Action on the reeommen- 
dations of the committee was postponed by the Assembly at its session in 
September, 1931, because of inability to reach an agreement on certain 
details.? 

Many writers on international law, among whom may be mentioned 
Alvarez, Anzilotti, Bluntschli, Bulmerineq, Calvo, Carnazza-Amari, Fau- 
chille, Fiore, Heffter, Hall, Hyde, Oppenheim and Pradier-Fodéré, assert 
that an arbitral award made in excess of the jurisdiction of the arbitrators as 
defined in the compromis is not binding upon the parties. Some of them 
recognize other grounds of nullity than excess of jurisdiction, such as bad 
faith, corruption of the arbitrators, denial of justice, disregard of interna- 
tional law, grave error of procedure, ete. 

Generally, however, those who assert that an award is invalid for any of 
these or other reasons are silent as to who shall determine the fact of nullity 
when it is alleged. Is it to be concluded from their silence that they mean to 


French, Italian, German, and Swedish, both as to the jurisdiction of the tribunal and the in- 
validity of the Rumanian law on agrarian reform may be found in two volumes entitled La 
Réforme Agraire Roumaine en Transylvanie devant la Justice Internationale et le Conseil de la 
Société des Nations, Paris, 1928. 

* As to the history of the Finnish proposal, see Ehrich, “Le projet de Conferer a la Cour 
Permanente de Justice Internationale des Fonctions d’une Instance de Recours,’’ Revue de 
Droit International et de Législation Comparée, 1931, No. 2, pp. 268 ff. 

* The opinions of some of them are summarized by De Lapradelle in the Revue de Droit 
International for Jan.—Feb. 1928, pp. 17 ff, and by Brierly in the British Year Book of Inter- 
national Law for 1928, p. 115. See also Moore, International Adjudications, Vol. I, pp. 
Ixxxiii f. The various grounds of nullity are discussed by Audry in, La Révision de la Sen- 
tence Arbitral, Paris, 1914. 
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leave it to the dissatisfied party to decide for himself the question of invalid- 
ity and to refuse to be bound by the award, if both parties cannot agree that 
it is null and void, as Great Britain and the United States did in the case of 
the award of the King of the Netherlands in the Northeastern boundary 
dispute, or if they cannot agree to resubmit the question of validity to an- 
other tribunal, as the United States and Venezuela did in the Orinoco 
Steamship Case? A few of the writers mentioned above express the opinion 
that the dissatisfied party may disregard such an award, which is tantamount 
to saying that he may judge the fact of nullity himself.‘ 

This was the position taken by the Rumanian Government regarding the 
award of January 10, 1927, by the mixed arbitral tribunal referred to above. 
M. Titulesco, speaking on the subject before the Council of the League of 
Nations in September, 1927, quoted MM. Basdevant, Jéze and Politis, 
counsellors for the Rumanian Government, to the effect that an award made 
in excess of the competence of the arbitrator is a usurpation of power, has no 
legal existence and is not binding upon the dissatisfied party.6 The refusal 
of the Rumanian Government to resubmit the question to the tribunal 
enlarged by the addition of two neutral members, or to the Permanent 
Court of International Justice, leaves no other conclusion than that it 
claimed the right to judge the question of nullity itself. The opinion of 
Christopher Gore in the case of the Betsey (1804),®° was cited in support of the 
view that an arbitral award made in excess of the competence of the arbitra- 
tors is not binding upon either party.’ 

The question of the nullity of arbitral awards was discussed at length in 
1874 by the Institute of International Law, which adopted a réglement gov- 
erning arbitral procedure containing, among other rules, the following (Art. 
27): ‘An arbitral award is null in case the compromis is invalid or there is 
excess of power, proven corruption on the part of one of the arbitrators, or 
essential error.” ® But the resolutions of the Institute were silent on the 

‘But a few, for example, Fiore and Rolin-Jaequemyns, apparently do not recognize the 
right of either party to decide the question of invalidity, this being allowable only by a 
decision of another judge or tribunal. 

5 Revue de Droit International, 1927, I, p. 940 and ibid., 1928, p. 5. It may be remarked, 
however, that MM. Politis and De Lapradelle in their note on the case of the Betsey (Recueil 
des Arbitrages Internationauz, Vol. I, pp. 103 ff) affirmed the right of arbitrators to decide 
upon their competence and that their decision is binding upon the parties. 

* Moore, International Arbitrations, Vol. III, p. 2290. 

7 It should be pointed out, however, that Mr. Gore vigorously maintained that arbitrators 
are judges of their own competence, and with equal vigor he denied that an arbitrator who 
does not agree with the majority of his colleagues in respect to their competence in a partic- 
ular case, has a right to withdraw from the tribunal and thus prevent it from deciding the 
dispute, as the Rumanian arbitrator did in the case mentioned above. Gore thus repudi- 
ated the contention of those who in the Rumanian case relied upon him as an authority in 
support of their view. 

8 Annuaire de l'Institut, 1874, pp. 45, 84; Scott, Resolutions of the Institute of Inter- 
national Law, p. 27; and De Lapradelle in the Revue de Droit International, Jan.—Feb., 1928, 
pp. 21 ff, where the discussions of the Institute are summarized. 
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question as to who should determine the fact of nullity. Was it the idea of 
the Institute that the party alleging nullity was to be the judge and that, if 
his judgment was against the validity of the award, he was not bound by it? 

The matter was again raised at the First Hague Peace Conference in 1899, 
when the Russian delegation proposed the incorporation in the Convention 
for the Pacific Settlement of International Disputes the substance of Article 
27 of the Institute réglement relative to the nullity of arbitral awards. But 
the Russian projet, like that of the Institute, was completely silent as to the 
procedure to be followed for determining the fact of nullity. In these cir- 
cumstances, Mr. Asser pointed out the objection to specifying causes of 
nullity and thereby recognizing that an arbitral award might be invalid for 
certain reasons, unless a judge and a procedure were provided for determining 
judicially the fact of invalidity.® If this were not done, the conclusion would 
be inevitable that the party alleging nullity would be his own judge in the 
matter, a situation which would be most undesirable. On the theory that it 
would be better not to make any reference to grounds of nullity in the con- 
vention since it seemed impracticable to reach an agreement upon a method 
of procedure for determining judicially the existence of nullity when alleged 
by a party, the Russian proposal was rejected. The article finally adopted, 
No. 48 (Art. 73 of the Convention of 1907), makes the arbitration tribunal 
the judge of its own competence, while Article 54 (Art. 81 of the Convention 
of 1907) declares that an award duly pronounced puts an end to the dispute 
definitively and without appeal. 

Is it to be concluded from the language of these articles and from the ac- 
tion of the conference in rejecting a proposal to recognize certain causes of 
nullity, that an award made by an arbitral tribunal set up in accordance with 
the Hague Convention can never be null and void on the ground of incom- 
petence or excess of power or for other reason, and that, therefore, the award 
is final and non-attackable unless the parties have otherwise agreed in the 
compromis? 

Professor de Lapradelle, in a long and learned article entitled “‘ L’ Excés de 
Pouvoir de lV Arbitre,”’ in the Revue de Droit International,'!® maintains this 
thesis, which to some may seem a bit startling. He distinguishes between 
the causes of nullity and the legal inexistence of an award. Thus, excess of 
power is a cause of nullity, but only a cause; it does not mean the legal non- 
existence or invalidity of the award, until the fact of invalidity has been 
judicially determined by another competent Tribunal."' An award, there- 

* Scott, Reports to the Hague Conferences of 1899 and 1907, p. 86. 

10 For Jan.—Feb., 1928, pp. 5 ff. 

" De Lapradelle also distinguishes between incompetence (lack of jurisdiction) and excés 
de pouvoir (unjust judgment). The former relates to the preliminary decision on the ques- 
tion of jurisdiction; the latter to the character of the award on the merits of the dispute. 
Errors as to both may be a cause of nullity but not of non-existence. The committee of 


jurists referred to above, to which the Finnish proposal was referred by the Council of the 
League, also distinguished between incompetence and excess of power. The distinction 
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fore, made by an arbitral tribunal in pursuance of the Hague Convention, 
even if it be in excess of the competence of the arbitrators or invalid for other 
reasons, is binding upon the parties unless its invalidity has been established 
by another tribunal to which the parties have resorted. The dissatisfied 
party alone cannot determine the fact of invalidity and refuse to per- 
form the stipulations of the award. This appears to have been the view of 
the Hague Tribunal itself in the case of the Orinoco Steamship Com- 
pany.” 

Professor Brierly, however, in a note in the British Year-Book of Interna- 
tional Law,’ declines to admit the validity of M. de Lapradelle’s conclusions. 
He does not think the distinction between nullity and non-existence in respect 
to awards is a sound one in international law, nor does he believe that an in- 
ference can be drawn from the silence of the Hague Convention in regard to 
causes of nullity that it was the intention of the conference to deny that 
there could be such causes. Its failure to mention the matter at all was due, 
not to any conviction that there could be no such causes, but to the feeling 
that it would be undesirable to specify them without providing a court and 
a procedure for determining judicially the fact of their existence when it was 
alleged by one of the parties. He denies, therefore, that the validity of an 
award made in excess of the jurisdiction of the arbitrators is non-attackable. 
Nevertheless, he appears to admit that, since the Hague Convention provides 
no procedure for attacking it and having the fact of nullity judicially deter- 
mined, it belongs to the party alleging nullity to decide the question for 
himself. This he frankly concedes is not an altogether satisfactory solution, 
although he thinks it is not so grave a defect in practice as it seems to be in 
principle. Meurer likewise appears to be of the opinion that, since the con- 
vention does not give the party alleging nullity a right to have the question 
brought before another tribunal for determination, he may decide the ques- 
tion himself. 

But Professor Castberg, who has made a special study of arbitral law and 
procedure, is in agreement with de Lapradelle that, since Article 48 of the 
Hague Convention makes the arbitrators the judges of their own compe- 
tence, the parties are bound by its decision and neither is justified in regard- 
ing the award as null and void for lack of jurisdiction. This he thinks is also 
the conclusion to be drawn from the rejection by the Hague Conference of 


between incompetence and excess of power in so far as it applies to the decision of an arbitral 
tribunal has been criticized, justly it would seem, as unsound. If an arbitrator takes juris- 
diction of a dispute which is not within his legal competence, he is certainly guilty of excess 
of power quite as much as if his award on the merits of the dispute is in contravention of 
international law when by the terms of the compromis he is required to decide in accordance 
with this law. Compare the remarks of M. Georges Ripert, in his opinion, in La Réforme 
Agraire en Transylvanie, Vol. I, p. 420. 

” See the third “‘whereas” in its award, Scott, the Hague Court Reports, p. 230 

% For 1928, p. 114. 14 Friedensrecht, p. 349. 
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the Russian proposal, a rejection based on the feeling that there could be no 
nullity without a court to determine the fact of the existence of nullity.” 
This was also the view of Lammasch,'® Nippold,!” Fauchille,!® and Dupuis.’® 
With this view we are in accord. However, if it is a correct conclusion, it 
reveals a regrettable defect in the system of arbitration created by the Hague 
Conferences, since it means that an award which may be legally null is never- 
theless binding upon both parties because no procedure has been provided 
for determining the fact of nullity. But it may be doubted whether it is a 
graver defect than the interpretation which allows a dissatisfied party to 
judge for himself the question of nullity and to disregard an award which he 
thinks is invalid. 

As is well known, the American projet submitted to the First Hague Con- 
ference provided for a second hearing when the party demanding it could 
produce new witnesses or raise new questions of law not passed on at the first 
hearing. But it did not provide for a rehearing on the question of jurisdic- 
tion nor a right to a review of the award by another tribunal. At both con- 
ferences Martens attacked vigorously the whole idea of review of awards, on 
the ground that it was contrary to the very conception of arbitration and 
would tend to eternalize disputes instead of settling them definitively.?° 
Article 55 as finally adopted (Art. 83 of the Convention of 1907) was a com- 
promise between the two views. It allows the parties to reserve in the com- 
promis the right to demand a review of the award, by the same tribunal which 
rendered it, but only on the ground of the discovery of a new fact calculated 
to exercise a decisive influence on the award. It does not recognize the right 
to demand a review by another tribunal, and for this the Hague solution 
has been criticized by some authors.”! 

There are, of course, objections to a system of arbitration which allows 
an appeal from an award once made by arbitrators freely chosen by the par- 
ties themselves, not only because, as Martens asserted, it would tend to 
perpetuate disputes which it is the function of arbitration to settle, but also 
because it would tend to diminish the authority and prestige of arbitral 
tribunals whose decisions might be overridden by a tribunal of appeal. But 
as Professor Lauterpacht points out, an arbitral award in municipal law is 
final only so far as the appreciation of the law and facts underlying the 
judgment is concerned, and not when the judge has been guilty of corrup- 
tion or a usurpation of power, and that there is no reason for attributing 
to international arbitration an infallibility or integrity beyond that which 

& “Ta Compétence des Tribunaux Internationaux,”’ Revue de Droit International et de Légis- 
lation Comparée, 1925, T. VI, pp. 346-7. 

6 Die Lehre von der Schiedsgerichtbarkett, etc., p. 217. 

17 Die Rechtskraft internationaler Schiedsspriiche, p. 162. 

18 Traité de Droit International Public, T. I, pt. III, p. 565. 

9 Opinion, in La Réforme Agraire en Transylvanie, Vol. I, p. 460. 

2° Hull, The Two Hague Conferences, pp. 400, 407. 

* Fauchille, op. cit., p. 568. 
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we usually associate with arbitrators charged with adjudicating private 
cases.” 

Certainly the rule that a dissatisfied party may constitute himself the judge 
of the invalidity of an award the nullity of which he alleges, and refuse to be 
bound by it, is far from satisfactory. As Lauterpacht aptly observes, the 
essential legal condition of the validity of an award ceases to be a legal 
condition when its determination becomes dependent upon the will of the 
defeated party, and that a rule which renders it possible for such a party to 
disregard an award hardly partakes of the character of a legal precept. 
Manifestly the better procedure when the validity of an award is challenged 
is to have the question of validity judicially determined. Happily we now 
have in the Permanent Court of International Justice a tribunal preémi- 
nently qualified to judge upon appeal whether arbitrators have correctly 
interpreted the terms of the compromis by which they are bound and whether 
they have applied the rules of international law by which they are equally 
bound.” With the knowledge that an appeal would always lie against an 
award which is attackable on either of these grounds, the parties would 
perhaps exercise more care in the choice of competent and learned arbitrators 
whose decisions would command respect and from which appeals would not 
be unduly multiplied.2* It may be remarked, in this connection, that most 
of the mixed arbitral commissions instituted by the treaties of peace made 
provisions in their rules of procedure for a review of their awards in cases 
where new facts were discovered. It appears, however, that few, if any, 
demands for review have been made. 

On the whole it would seem that the Finnish proposal is a commendable 
one. If it were adopted, it would remove what is admittedly the most 
serious of the lacunae in the Hague system of arbitration. The proposal, 
it may be added, has the support of many international jurists. 

JAMES WILFORD GARNER 


2 “The Legal Remedy in Case of Excess of Jurisdiction,’ British Year Book of Interna- 
tional Law, 1928, pp. 119-120. 

*3 Professor Borchard, in his opinion in the Hungarian-Rumanian Optant Case, after ad- 
verting to the rule of municipal law that an allegation of absence or excess of jurisdiction is 
always regarded as a judicial question to be determined by a court of appeal, remarks that, 
in the case of an international tribunal, where there is an appellate court of the highest rank, 
such as the Permanent Court of International Justice, the same rule should apply, and ques- 
tions of alleged abuse of jurisdiction on the part of an arbitral tribunal should be brought 
before this court for determination. He adds: “To refuse to permit it to be decided judi- 
cially and to insist that the difference is political seems an unusual proceeding.” La Ré- 
forme Agraire en Transylvanie, Vol. I, p. 340. 

* It may be remarked that one such case has already been submitted to the Permanent 
Court. It was a dispute between Bulgaria and Greece relative to the jurisdiction of an ar- 
bitrator appointed under a provision of the Treaty of Neuilly. Judgment No. 4 (Chamber 
of Summary Procedure), decided Sept. 12, 1924. 
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THE TERMINATION OF THE TREATIES OF A STATE IN CONSEQUENCE OF ITS 
ABSORPTION BY ANOTHER—THE POSITION OF THE UNITED STATES 


When a state relinquishes its life as such through incorporation into, or 
absorption by, another state, the treaties of the former are believed to be 
automatically terminated. The complete loss of international personality 
in consequence of the extinction of state life produces this result. Accord- 
ingly, the method or process whereby extinction is wrought is believed to be 
immaterial, likewise the absence of a formal announcement by the new 
sovereign proclaiming its invocation of the legal principle. 

The stand taken by the United States in respect to the matter has not been 
uniform. It did not regard its treaties concluded with the Two Sicilies in 
1855 as terminated in consequence of the annexation of the Two Sicilies to 
Sardinia in 1860; and even after the establishment of the Kingdom of Italy, 
it regarded these treaties as in force with respect to the territories with 
reference to which they had been concluded. Likewise, the United States 
deemed its treaty with Sardinia, of 1838, to be in force with respect to 
Sardinia, after the establishment of the Kingdom of Italy, although not to 
be applicable to other parts of the Kingdom of Italy. Conventions subse- 
quently concluded between the United States and Italy in 1868 and in 1871, 
embraced in their operation the territories with respect to which the earlier 
treaties had been concluded, and, therefore, in one sense superseded them.? 

Again, the United States denied in 1876,’ and for different reasons, in 1908,‘ 


1 Mr. Fish, Secy. of State, to Aristarchi Bey, Turkish Minister, Sept. 18, 1876, MS. Notes 
to Turkey, I, 170, Moore, Dig., V., 345. 

? Treaty Vol. (1776-1887), Davis’ Notes, 1236-1337. 

? Declared Mr. Fish, Secy. of State, to Aristarchi Bey, Turkish Minister, Sept. 18, 1876: 
“While it may be true that, as a general rule, when one country is absorbed by another the 
treaties of perhaps the more inconsiderable of the two are often regarded as annulled, it is 
believed that the absorption of a State is not always attended by an admitted annulment of 
its treaties. The union between the United States and Texas was effected by the legislation 
of the parties. It necessarily canceled the treaties between Texas and foreign powers, so far 
at least as those treaties were inconsistent with the Constitution of the United States, which 
requires customs duties to be uniform throughout the Union. The treaties of Algiers with 
other governments were also annulled by the conquest of that country by France. This 
conquest was made pursuant to a regular war of such notoriety that its origin, progress, and 
result could not fail to come to the knowledge of all the parties having treaties with Algiers 
and to be regularly recorded as an historical fact. Such was not the character of the contest 
by which the Porte acquired the ascendancy which it afterwards claimed in Tripoli. That 
contest was of a comparatively obscure character, and, as was believed, had been but faintly 
and imperfectly recorded in the published annals of the time. The Two Sicilies and certain 
of the States of the Church were conquered by the arms of Sardinia. The United States 
at the time of that conquest had a treaty of commerce with the Two Sicilies, which it did not 
regard as canceled, thereby; nor did it regard the treaty of commerce which it had with 
Sardinia itself as applicable either to the Two Sicilies or to the States of the Church.” (MS. 
Notes to Turkey, I, 170, Moore, Dig., V, 345.) 

‘In an instruction to the American Minister at Constantinople, of Sept. 3, 1908, it was 
declared: 
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that its treaty concluded with Tripoli on June 4, 1805, was terminated by 
reason of the ascendancy of the Ottoman Porte over Tripoli in 1835 and 
thereafter. Nevertheless, Mr. Sherman, as Secretary of State, informed the 
Japanese Minister at Washington, June 25, 1897, with reference to the 
proposed annexation of the Hawaiian Islands by the United States, that 


The history of Europe, of America, of the whole world is full of ex- 
amples from remote periods to our own days, where independent States 
have ceased to be such through constrained or voluntary absorption by 
another, with attendant extinction of their former treaties with other 
States. It needs no stipulation in a formal annexation treaty to work 
this result, for it attends de facto annexation however accomplished. 
The forcible incorporation of Hanover into the Prussian Kingdom 
instantly destroyed previous Hanoverian treaties. The admission of 
Texas to Statehood in our Union by joint resolution extinguished the 
treaties of the independent Republic of Texas. The recent French law 
declaring Madagascar to be a colony of France ended the former treaties 
of that kingdom. It is the fact, not the manner of absorption, that 
determines treaties. It does not even follow that the existing treaties 
of the absorbing State extend to the acquired territory. The treaties of 
the German Empire are held not to apply to the ceded French provinces 
of Alsace and Lorraine.5 


“1. That the treaty of 1805 was made with all necessary formalities. 

“2. That prior to 1835, as well as after that date, the real sovereignty over Tripoli rested 
in the Ottoman Porte. 

“3. That inasmuch as prior to 1835 the Ottoman Porte permitted Tripoli to make war and 
peace and negotiate treaties, the treaties so negotiated must be considered as binding upon 
Turkey as well as upon Tripoli. 

“4. That the affair of 1835 was not in any proper sense a conquest by Turkey of Tripoli, 
but was merely the assumption by Turkey of a more complete governmental control over 
Tripoli. 

“5. That this being the true nature of the affair of 1835, Turkey cannot treat the earlier 
Tripolitan treaties as abrogated by conquest. 

“6. That Turkey herself, from 1835 until 1873, appears to have considered all treaties 
made with Tripoli prior to 1835 as binding upon her, Turkey. 

“7. That by making with Great Britain, France and Italy, treaties in effect abrogating 
the earlier Tripolitan treaties with these governments and extending over Tripoli the general 
treaties of the Ottoman Empire, Turkey recognized that until Tripolitan treaties were so 
terminated or abrogated, they were of full force and vigor. 

“8. As a resultant of the foregoing, it follows that the American treaty of 1805 must be 
considered as of full force and vigor until it shall be abrogated by a new treaty with the 
Ottoman Porte. 

“Tn view of these findings, you are now instructed to present Mr. Coffin’s commission to 
the Ottoman Government to whom it is addressed, with a request that that Government be 
pleased to issue to Mr. Coffin an exequatur.”” (State Department, Numerical File No. 901.) 

’ MS. Notes to Jap. Leg. I, 521, citing Halleck’s Int. L., Ch. 18, sec. 35, and Dana’s 
Wheaton, sec. 275, Moore, Dig., V, 349. 

It may be observed that in the Joint Resolution of July 7, 1898, providing for the annexa- 
tion of Hawaii, the Congress provided that the existing treaties of Hawaii with foreign states 
should be replaced by the treaties between the United States and such foreign states. 

Concerning the treaty between the United States and the Netherlands of Oct. 8, 1782, 
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It is not believed that the treaty of peace and amity concluded between 
the United States and Tripoli on June 4, 1805,° survived the assumption of 
dominion by Italy over Tripoli as sovereign thereof in 1912.7. A notice of 
October 30, 1912, from the Italian Chargé d’Affaires at Washington to 
Secretary Knox announced, and the response from the latter of February 28, 
1913, recognized, ‘‘the cessation of the special régime formerly enjoyed by 
foreigners in Tripolitania and Cyreniica by virtue of the Capitulations of the 
Ottoman Empire,” and the substitution therefor of the ‘‘dispositions of the 
general law”’ of Italy. Secretary Knox added that the appropriate Amer- 
ican diplomatic and consular officers had been instructed ‘‘to conform to the 
legal situation thus established in Libya,” and that the American consulate at 
Tripoli would thenceforth be administered as subordinate to the consulate 
general at Genoa under the supervision of the American Embassy at Rome. 
It should be noted that the ‘‘special régime formerly enjoyed by foreigners,”’ 
in so far as it had reference to American privileges of extraterritorial juris- 
diction in Tripoli, was not attributable to the Capitulations of the Ottoman 
Empire, but rather to the definite provisions of the treaty with Tripoli of 
1805°—a fact which the United States itself had had occasion to emphasize 
in previous correspondence with the Ottoman Empire.'® Inasmuch as the 
Department of State must, at the time, have shared the widely prevailing 
doubt whether the President possesses requisite authority to agree to relin- 
quish or abandon through an executive agreement a privilege conferred by a 
treaty deemed to remain in force, there is ground for the conclusion that the 
action of Secretary Knox, marking as it did acquiescence in a new régime that 
served to terminate or supplant the exercise of American extraterritorial 
jurisdictional privileges in Tripoli, amounted to an acknowledgment that 
Italy, by virtue of a principle of international law, was under no obligation 
to the United States to heed the terms of its treaty with Tripoli on which 


see Davis’ Notes, U.S. Treaty Vol. (1776-1887), 1235, Moore, Dig., V, 344; concerning the 
treaty between the United States and Hanover and Nassau, see Davis’ Notes, 1234. 

Concerning the effect of the cession by Spain to the United States of the Zulu Archipelago 
on certain protocols of Spain with Germany and Great Britain, conceding exceptional trade 
privileges to vessels of those states, see Magoon, Law Officer, Division of Insular Affairs, 
War Department, Oct. 8, 1900, Magoon’s Reports, 316, Moore, Dig., V, 351, 352. 

See case of absorption of Loochoo by Japan and its effect on the treaties between the 
United States and Loochoo of July 11, 1854, Moore, Dig., V, 346. 

6 Malloy’s Treaties, II, 1788. 

7 See For. Rel. 1912, 632-633. According to the Italian note of October 30, 1912, it was 
“in consequence of the recognition by the foreign powers” of Italian sovereignty over the 
regions mentioned that the special régime referred to had ended, “in conformity with 
universally accepted principles of international law.” 

* For. Rel. 1913, 608-611; U. S. Treaty Vol. III, 2698-2699; also Mr. Knox, Secy. of State, 
to the American Ambassador at Rome, Dec. 5, 1912, For. Rel. 1912, 633. 

9 See Articles XVIII and XIX, Malloy’s Treaties, II, 1792. 

10 See Mr. Fish, Secy. of State, to Mr. Maynard, Nov. 9, 1875, For. Rel. 1875, 1316, 
Moore, Dig. V, 345-346. 
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those privileges were dependent."' This action did not constitute acceptance 
of a fresh agreement superseding an existing treaty, but rather seemed to 
indicate a taking cognizance of the freedom which international law itself 
appeared to yield to the Italian sovereign in consequence of events which 
had taken place. 

Early in 1925 the Department of State informally proposed to the Italian 
Embassy at Washington an exchange of notes designed to acknowledge that 
the operation of the treaty with Tripoli ceased upon its annexation by Italy, 
and that the existing treaties between the United States and Italy became 
applicable to Tripoli. The response was a memorandum from the Italian 
Government expressing the view that the treaty of 1805 became automatically 
extinct upon the annexation of Tripoli. It was declared that the treaty had 
been aimed principally to put an end to piracy practiced by the State of 
Tripoli at the time when the treaty was concluded, and that it should be 
viewed in the same light as other treaties made at the same time between the 
Christian and Arab States, all of which, since the conditions which they were 
designed to meet were no longer present, had no other value than that of a 
purely historical document. Moreover, it was declared that even if there 
were admitted within certain limits the point of view that the annexation 
of a territory does not always and necessarily imply the termination of 
treaties concluded by a foreign government with that of the territory, it 
should still be remarked that according to international practice the keeping 
in force of those treaties should appear in an explicit manner at the time 
when the annexation was notified, either by a reservation formulated by 
the state to which the fact of annexation was communicated and accepted 
by the state communicating it, or by a statement made by the latter state 
while making the communication, or separately. It was added that the 
proposal made by the United States that its treaties with Italy be extended 
to Tripoli could not be fulfilled by Italy, for the reason that as the Italian 
colonies had ordinances of their own and not all of the rules current in the 
kingdom were applicable to the colonies, it was difficult to believe that the 
application as a whole of the treaties in force between the United States and 
Italy could be extended to Tripolitania, special colonial provisions not ap- 
pearing to lend themselves in a general way to such a course. It is not 
understood that the memorandum was ever acknowledged by the Depart- 
ment of State. 

CHARLES CHENEY HypDE 


11 This conclusion is believed to be justified despite the fact that Secretary Knox in his note 
of February 28, 1913, to the Italian Chargé d’ Affaires, hereinafter referred to, failed to advert 
to the inadvertent error of the latter which attributed to the Capitulations of the Ottoman 
Empire rather than to the treaty between the United States and Tripoli of June 4, 1805, the 
basis of the special régime enjoyed by American citizens in the territories over which Italy 
had acquired the sovereignty, and of which the cessation was announced. 

“The memorandum under date of April 7, 1925, was delivered by the Italian Chargé 
d’ Affaires to an officer of the Department of State on April 8, 1925. 
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THE PROSPECT FOR FUTURE CODIFICATION 


The First Conference on the Progressive Codification of International Law, 
which met at The Hague, March 12 to April 12, 1930, assumed that it was but 
one of a series of conferences on codification, and adopted recommendations! 
concerning the method to be employed in connection with the preparation 
for and summoning of future conferences. Its principal recommendation 
was as follows: 


The Conference 

Calls the attention of the League of Nations to the necessity of pre- 
paring the work of the next conference for the codification of interna- 
tional law a sufficient time in advance to enable the discussion to be 
carried on with the necessary rapidity and in the light of the informa- 
tion which is essential. 

For this purpose the Conference would consider it desirable that the 
preparatory work should be organised on the following basis: 

1. The Committee entrusted with the task of selecting a certain 
number of subjects suitable for codification by convention might draw 
up a report indicating briefly and clearly the reasons why it appears 
possible and desirable to conclude international agreements on the 
subjects selected. This report should be sent to the Governments for 
their opinion. The Council of the League of Nations might then 
draw up the list of the subjects to be studied, having regard to the 
opinions expressed by the Governments. 

2. An appropriate body might be given the task of drawing up, in 
the light of all the data furnished by legal science, and actual prac- 
tice, a draft convention upon each question selected for study. 

3. The draft conventions should be communicated to the Govern- 
ments with a request for their observations upon the essential points. 
The Council would endeavour to obtain replies from as large a num- 
ber of Governments as possible. 

4. The replies so received should be communicated to all the Gov- 
ernments with a request both for their opinion as to the desirability 
of placing such draft conventions on the agenda of a conference and 
also for any fresh observations which might be suggested to them by 
the replies of the other Governments upon the drafts. 

5. The Council might then place on the programme of the Con- 
ference such subjects as were formally approved by a very large 
majority of the Powers which would take part therein. 


The recommendations came before the Eleventh Assembly of the League 
of Nations, in 1930, and inspired numerous drafts of resolutions which were 
submitted to the First Committee. On the report of that committee, the 
Assembly adopted the following resolution on October 3, 19302 


The Assembly has taken note of the work of the Conference which 
was held at The Hague in March and April 1930, as a result of the in- 


‘Contained in the Final Act of the Conference, League of Nations Document, C. 351. 
M. 145. 1930. V. p. 138. 
* League of Nations Official Journal, Special Supplement No. 83, p. 9. 
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itiative taken by the Assembly by its resolution of September 22nd, 
1924, regarding the progressive codification of international law. 

It reaffirms the great interest taken by the League of Nations in the 
development of international law, inter alia, by codification, and con- 
siders it to be one of the most important tasks of the League to further 
such development by all the means in its power. 

The recommendations made by the Conference contain suggestions 
of the highest value, and must be taken into account in examining what 
would be the best methods for continuing the work which has been be- 

un. 
: The Assembly accordingly decides to adjourn the question to its next 
session, and requests the Council, in the meanwhile, to invite the Mem- 
bers of the League of Nations and the non-Member States to communi- 
cate to it, if they so desire, their observations on these suggestions, in 
order that these observations may be taken into consideration by the 
Assembly. 

The Council promptly acted in the sense of this resolution; on January 19, 
1931, it requested the Secretary-General to invite the states which had been 
invited to the Conference of 1930 to submit their observations on the sub- 
ject. This invitation was issued by the Secretary-General on February 27, 
1931, and it was accompanied with the texts of the various draft resolutions.‘ 
In response to the invitation, twenty governments submitted their observa- 
tions before the opening of the Twelfth Assembly on September 7, 1931.5 

The Albanian Government replied that it gave its “‘wholehearted support” 
to the work of codification. The Government of the United States of Amer- 
ica thought that the work should be continued, and that a future conference 
should be limited to one, or not more than two, subjects, less controversial 
than those previously dealt with. It approved the recommendation of the 
Hague Conference. Future conventions should be declarations of existing 
customary law, with such enlargements as are demanded by modern condi- 
tions. The Cuban Government found the recommendations of the Hague 
Conference ‘‘eminently satisfactory and acceptable.” It suggested the prep- 
aration of a synoptic table of matters susceptible of international agreement, 
and thought that governments should be asked to indicate the order in which 
they preferred the questions to be dealt with. It viewed codification as 
‘“‘a genuine legislative operation.”” The Estonian Government agreed with 
the recommendations of the Hague Conference. The Finnish Government 
was ‘‘very favorably disposed toward continuing the work of codification.” 
It approved the recommendations of the Hague Conference ‘‘in substance,” 
desiring that future subjects should be chosen to meet actual and felt needs. 
The unwritten international law should not be neglected. A close codpera- 
tion should be worked out with the Institute of International Law. The 
French Government drew attention to the danger of ‘‘throwing doubts 

8 League of Nations Official Journal, 1931, p. 148. 

* League of Nations Document, C.L. 21. 1931. V. 

’ These replies are published in League of Nations Documents, A. 12. 1931. V., A. 12 (a). 
1931. V., and A. 12 (b). 1931. V. 
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upon the existence of particular rules which an international judge, as for 
example the Permanent Court of International Justice, would have been in a 
position to recognize.’’® Hence codification should not be directed toward 
laying down rules which already exist. The recommendations of the Hague 
Conference were “‘of the highest value.”’ Principal institutions devoted to 
the study of international law should be consulted, and the codperation of 
states not members of the League of Nations should be sought. 

The British Government expressed at length its views on ‘‘three processes 
by which the development of international law can be forwarded’’: (1) 
gradual establishment by crystallization of principles from practice and by 
the development of the jurisprudence of international tribunals; (2) law- 
making conventions; (3) ascertainment and establishment in precise and 
accurate phraseology of rules which already exist. The work of the Hague 
Conference would have been more useful if it had been recognized from the 
outset that its function was one of legislative codification and not one of 
consolidatory codification. Attention is drawn to the various law-making 
conventions drawn up under the auspices of the League of Nations. The 
British Government doubts ‘‘the likelihood of important branches of inter- 
national law being found to which the application of the consolidatory 
method would be useful. The Australian Government associated itself 
with the British reply. The Government of India doubted whether further 
attempts at codification in the near future would yield any practical results. 
It preferred, for the present, ‘‘that international law should be left to develop 
by the existing methods”’ of legislation and jurisprudence. The Irish Free 
State Government urged ‘‘the progressive improvement of the existing body 
of international law.’’ It distinguished the process of reducing the existing 
law to a clear and definite form and the process of stating new rules by which 
states are to be bound. It proposed the creation of a committee similar to 
the Preparatory Commission for the Disarmament Conference, on which 
governments should be represented, to make proposals of subjects to the 
Assembly each year, and if its proposals are approved, to draft conventions 
which should later be adopted by the Assembly. 

The Italian Government doubted ‘whether the work of codifying inter- 
national law can be resumed by the League of Nations in the near future.”’ 
It approved, however, the recommendations of the Hague Conference and 
thought that the future conferences should not deal with several questions 
at a time. The Japanese Government approved in principle the recom- 
mendations of the Hague Conference. Any committee to be set up should 
be “‘composed of members representing the principal legal systems of the 
world”’ and it should be prepared to support its draft at a future conference. 
The Latvian Government recognized ‘‘the expediency of continuing the ef- 
fort of codification.” The Lithuanian Government had no ‘‘objection”’ to 


* See, also, A. Hammarskjéld, in 9 Journal of the Royal Institute of International Af- 
fairs (1930), p. 491. 
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such work being continued in accordance with the recommendation of the 
Hague Conference. The Netherlands Government agreed “unreservedly” 
that it was important to continue the work. It thought that no effort should 
be made to distinguish between the statement of existing law and legislation. 
It found the recommendations of the Hague Conference to contain “‘sug- 
gestions of the highest value.” The choice of subjects should be left to the 
First Committee of the Assembly, which is “especially well qualified to 
carry out the task.”” It thought the Council should be free to convene a 
conference in which all the members of the League of Nations would not 
necessarily take part, and referred to the precedent of the conferences on 
bills of exchange and checks. The success of future efforts is not guaran- 
teed. ‘“‘If the Governments’ chief desire is to maintain their national points 
of view as typified by their own legislation, if they are not prepared to make 
concessions in order to bring about common regulations, codification will be 
doomed to failure, and every improvement in the method of preparation 
will but act as a further bar to success.’”’ The Polish Government agreed 
that it was expedient to continue the work, and approved the suggestion 
that a special committee of legal experts be set up. The Portuguese Govern- 
ment approved the recommendations of the Hague Conference and urged 
“that the work of codification should be continued without interruption, 
and that the preparatory work should be begun immediately.” The “‘active 
coéperation of institutes, academies, and associations of international law”’ 
should be sought. It favored ‘‘a very wide view of the problem”’ of codifi- 
cation and insisted that no restrictions should be laid down in advance. 

The Swedish Government thought it “‘most important” that the work 
should be continued, and endorsed the recommendations of the Hague Con- 
ference. It opposed the exclusion of the customary law, and thought that a 
conference should not attempt to say whether a convention adopted would 
constitute ‘‘a consecration or a revision of existing customary law.” The 
Swiss Government expressed the view that codification is ‘‘closely related to 
the cause of international arbitration,’ and urged its importance on this 
ground. It thought that ‘‘no new conferences should be summoned unless 
tangible results are almost certain,” and approved the recommendations of 
the Hague Conference, with the addition of an opportunity for the Assembly 
to express its opinion on the subjects to be selected. Further statements of 
the law should not ‘‘impair the force of customary law.’’ The work of a 
future conference should “‘mark an advance on the present state of interna- 
tional law.’”’ The Turkish Government merely stated that it is prepared to 
codperate in the future work of codification. 

A large majority of the governments replying were thus in favor of con- 
tinuing codification, and approved of the recommendations of the Hague 
Conference. Only the Indian and Italian, and to some extent the British, 
Governments expressed strong doubts as to the wisdom of attempting to 
proceed with the work of codification. 
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The subject was not given extensive consideration by the Twelfth Assem- 
bly. The preliminary question of the desirablility of resuming the work of 
codification was not again discussed, and the First Committee occupied it- 
self only with the procedure to be followed. A draft resolution,’ proposed 
by the Belgian, Danish, Dutch, Finnish, Japanese, Norwegian, Swedish, and 
Swiss delegations, served as the basis of the discussion. This draft was 
only slightly amended, and on September 26, 1931, the Assembly adopted 
the following resolution :° 


The Assembly recalls that the resolution of September 22nd, 1924, 
emphasised the progressive character of the codification of international 
law which should be undertaken, and, in view of the recommendations 
of the First Conference for the Codification of International Law held 
at The Hague in 1930, it decides to continue the work of codification 
with the object of drawing up conventions which will place the relations 
of States on a legal and secure basis without jeopardising the customary 
international law which should result progressively from the practice 
of States and the development of international jurisprudence. 

To this end, the Assembly decides to establish the following procedure 
for the future, except in so far as, in particular cases, special resolutions 
provide to the contrary: 

1. Any State or group of States, whether Members of the League or 
not, may propose to the Assembly a subject or subjects with respect to 
which codification by international conventions should be undertaken. 
Such proposals, together with a memorandum containing the necessary 
explanatory matter, should be sent, before March Ist, to the Secretary- 
General, in order that he may communicate them to Governments and 
insert them in the agenda of the Assembly. 

2. Any such proposals will be considered by the Assembly, which will 
decide whether the subjects proposed appear prima facie suitable for 
codification. 

3. If the investigation of a proposed subject is approved by the As- 
sembly and if no existing organ of the League is competent to deal with 
it, the Assembly will request the Council to set up a committee of ex- 
perts, which will be asked with the assistance of the Secretary-General 
of the League of Nations to make the necessary enquiries and to pre- 
pare a draft convention on the subject, to be reported to the Council 
with an explanatory statement. 

4. The Council will transmit such report to the Assembly, which will 
then decide whether the subject is provisionally to be retained as a sub- 
ject for codification. If this is decided affirmatively, the Assembly will 
ask the Secretary-General to transmit the said report to the Govern- 
ments of the Members of the League and non-member States for their 
comments. 

5. The committee of experts, if it considers it desirable to do so, will 
revise the draft in the light of the comments made by the Governments. 

If the committee of experts revises the draft, the revised draft will be 
submitted to the Governments for their comments and, together with 
the comments received, will be transmitted to the Assembly, which will 


7 Journal of the Twelfth Assembly, p. 167. 
8 League of Nations Official Journal, Supplement No. 92, p. 9. 
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then decide finally whether any further action should be taken in the 
matter and, if so, if the draft should be submitted to a codification 
conference. 

If the committee does not see any reason to revise the draft, it will be 
transmitted, together with the comments of the Governments, to the 
Assembly, which will then decide finally whether any further action 
should be taken and, if so, if the draft should be submitted to a codi- 
fication conference. 

The Assembly recommends: 

(1) That, in relation with the further work in connection with the 
codification of international law, the internation] and national scientific 
institutes should collaborate in the work undertaken by the League of 
Nations; 

(2) That the work of codification undertaken by the League of Na- 
tions should be carried on in concert with the conferences of the Ameri- 
can States. 


This resolution emphasizes, first, the purpose of codification. Conven- 
tions are to be designed to place the relations of states on a legal and secure 
basis without jeopardising the customary law. This statement of purpose 
should allay some fears which have been expressed that a declaration of 
existing law might be taken to supplant the customary law. A second fea- 
ture of the resolution is that it leaves the initiative in suggesting topics of 
which codification is to be attempted to governments. That function had 
previously been conferred on the Committee of Experts, set up under the 
Assembly’s resolution of 1924. The change has the advantage of affording 
some assurance that suggestions will grow out of the experience of govern- 
ments;® yet when one considers the proposals made from time to time by 
government delegations in the Assembly of the League of Nations, it isindeed 
questionable whether more promising suggestions will be forthcoming from 
governments than might be obtained from a League of Nations committee. 
Moreover, this phase of the resolution is inconsistent with another resolu- 
tion adopted by the Assembly on September 26, 1931, dealing with the 
preparatory procedure to be followed in the case of general conventions to 
be negotiated under the auspices of the League of Nations; the latter deals 
with the case ‘“‘where an organ of the League of Nations recommends the 
conclusion of a general convention on any matter.’’'° A positive disadvan- 
tage of the new procedure for codification is that governments are likely to 
be very slow in making suggestions. 

On the procedure to be followed after a suggestion has been made by a 
government, the new resolution is very satisfactory, and represents an im- 
provement on the procedure recommended by the Hague Conference. The 
Assembly’s pronouncement that the subject proposed is “‘ prima facie suit- 
able’’—the expression is more elastic than ‘‘ripe for codification’’—is to 


* See the trenchant criticism of the previous procedure in J. L. Brierly, “The Future of 
Codification,” 12 British Year Book of International Law (1931), p. 1. 
10 League of Nations Official Journal, Special Supplement No. 92, p. 11. 


EDITORIAL COMMENT 143 


precede investigation by a committee of experts. Later, with the report 
of the experts before it, the Assembly is to say whether the subject is ‘‘ pro- 
visionally to be retained.” Still later, with the comments of governments 
before it, the Assembly is to say ‘‘whether any further action should be 
taken’’, and whether the subject is to be placed on the agenda of a codifica- 
tion conference. As explained by the rapporteur of the First Committee, 
M. Giannini, ‘“‘the Assembly will have to decide three times as to the calling 
of a conference”; and the rapporteur added, ‘‘ we cannot be too cautious.’’!! 

The Assembly also placed emphasis on the collaboration of ‘‘international 
and national scientific institutes,’ a point often made in the debates. The 
resolution seems to place a larger responsibility on non-official bodies than 
previously rested upon them, for it seems improbable that fruitful sugges- 
tions will be made by governments unless they can be preceded by scientific 
explorations. 

The general effect of the Assembly’s resolution is to bestow a blessing on 
codification as a hope for the future, to shift the responsibility to govern- 
ments, and to leave it wholly problematical whether any second codification 
conference will ever be held. 

Mantey O. Hupson 


11 Verbatim Record of the Twelfth Assembly, 14th Meeting, p. 10. 
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THE TODOK CASE 


On May 19, 1930, the Supreme Court of the United States, in an opinion! 
written by Chief Justice Hughes (Todok et al. v. Union State Bank of Har- 
vard, Nebraska, 281 U. S. 449), construed the terms of the treaty between 
the United States and Sweden of April 3, 1783 (8 Statutes at Large, 60). 

The facts in the Todok case were briefly these: a Norwegian subject, resi- 
dent in Nebraska, died there intestate in 1923; shortly before his death, by 
conveyances in which his wife did not join, he deeded his Nebraska home- 
stead to his nieces and their husbands, who conveyed it to the Nebraska bank; 
the suit was brought by the son and heir of the intestate to set aside the con- 
veyances on the ground (inter alia) that the widow of the intestate had not 
joined in his deeds, as required by the Homestead Law of Nebraska; the 
widow became a party, and the pleadings included mention of the treaty of 
1783, and Article 6 thereof in particular. 

The Supreme Court of Nebraska (Engen v. Union State Bank of Harvard, 
118 Nebraska, 105) held that the deeds of the intestate were valid under 


Article 6 of the treaty of 1783; it considered that the provisions of the Home- 
stead Law of Nebraska were ‘‘inoperative”’ because ‘inconsistent with the 


terms of the treaty.”’ It was on the last point that the Supreme Court of 
the United States reversed the Supreme Court of Nebraska. 

Owing to a rather curious succession of political and historical events, cer- 
tain articles of the treaty of 1783 with Sweden were in force with Norway at 
the time of the litigation. 

That a treaty of the United States may override a State law as to inheri- 
tance of land has been undoubted since Geofroy v. Riggs, 133 U. 8. 258; ac- 
cordingly, the construction of the treaty of 1783 was ‘‘the only question” 
before the Supreme Court (Opinion, p. 452); a quite important fact was that 
the treaty was written in French; the clause in question was Article 6, which 
reads in French and in translation (in part) as follows: 


(French) 

Les Sujets des Parties contrac- 
tantes pourront dans les Etats re- 
spectifs disposer librement de leurs 
fonds et biens, soit par Testament, 
Donation ou autrement, en faveur 
de telles personnes que bon leur 
semblera. .. . 


(Translation) 

The subjects of the contracting 
parties in the respective States may 
freely dispose of their goods and 
effects, either by testament, donation 
or otherwise in favor of such persons 
as they may think proper. .. . 


1 Printed in this JouRNAL, Vol. 24 (1930), p. 795. 
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As the Todok case involved real estate in Nebraska and had come up by 
certiorari from the Supreme Court of that State, one point for decision was 
whether the terms of the treaty included real estate; for if not, obviously the 
treaty had no bearing at all. The controlling words in the original French 
are “‘fonds et biens,”’ translated above “goods and effects,’”’ a rendering re- 
garding which more is to be said. 

The Supreme Court of Nebraska held real estate to be within the expres- 
sion “goods and effects,”’ following Erickson v. Carlson, 95 Nebraska 182, 
145 N. W. 352, January 30, 1914. 

Various other State courts had also considered Article 6 of the Swedish 
treaty of 1783; some opinions were written with incomplete knowledge of the 
text of the treaty; see Adams v. Akerlund, 168 Illinois, 632 (November 8, 
1897); Meier v. Lee, 106 Iowa, 303, 76 N. W. 712 (October 12, 1898); Johnson 
v. Olson, 92 Kansas, 819, 142 Pac. 256 (July 7, 1914). 

None of the decisions of the State courts above cited refer to the opinion 
of Attorney Generai Wirt of July 30, 1819, which the Supreme Court thought 
was due in some measure to a view of the treaty-making power of the United 
States which is not now tenable. The opinion of President Monroe’s Attorney 
General (1 Opinions of Attorneys General, 275) was rather summary: 


An alien can, in the United States, inherit, with the faculty of carrying 
away and alienating, every species of personal property, without being 
liable to any jus detractus. But he cannot inherit real or fast property at 
all: nor is there any power in the general government, as I conceive, 
to alter, either by law or treaty, the provisions of the particular States in 
this respect. The 6th article of the old treaty of amity and commerce 
between the United States and Sweden is understood as applying to 
personal property only. 


That opinion of Attorney General Wirt, it may be added, was in due course 
transmitted to the Chargé d’ Affaires of Sweden and Norway by way of re- 
sponse to certain questions put by him to this government (Department of 
State, 2 Sweden, Notes from Legation, July 8, 1819). 

The Supreme Court of the United States in the Todok case held, since the 
treaty text ‘was in French only,” that ‘‘the French text is therefore con- 
trolling’’ (page 454), and accordingly proceeded to consider the significance of 
the French expression ‘‘fonds et biens.”’ 

The Supreme Court said that “the French word ‘biens’ . . . embraces 
real property” (page 454). Story was quoted to this effect, and mention 
was made of a note from the Swedish Minister at Washington, written in 1910, 
stating that the authorities in Sweden had always held that the wording of 
Article 6 of the treaty includes real estate; and the Supreme Court so held, 
relying on ‘“‘the fundamental principle that treaties should receive a liberal 
interpretation to give effect to their apparent purpose”’ (page 454). 

No student of the French language will doubt the conclusion that the 
expression ‘‘fonds et biens’’ includes real property as well as personal within 
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its scope. Each of the French nouns has a rather extensive signification, 
especially “‘biens’’; the translation ‘‘goods and effects” is insufficient; for 
while the word “‘effects’’ has in some cases, mostly dealing with wills, been 
held to include realty, it is not usual in that sense. 

The same English translation of the treaty of 1783 has been constantly 
printed, with occasional slight errors in copying, ever since the agreement 
went into force; it is in all the official editions of the statutes and in treaty 
collections generally; it dates from 1783. 

The final question considered by the Supreme Court is of a broader nature 
and was treated accordingly. The language of the treaty regarding the dis- 
position of property ‘‘ by testament, donation or otherwise”’ is very sweeping. 
Did these provisions of the treaty override the restrictions on the conveyance 
of homestead property in Nebraska, established by statute in 1879, long sub- 
sequent to the treaty, under which statute the homestead in question had 
been established? Taking the wording of the treaty in a purely literal and 
verbal sense, the answer to that question might be in the affirmative, and the 
Supreme Court of Nebraska had so held. The opinion of Chief Justice 
Hughes is to the contrary; its reasoning is illuminative and is of general appli- 
cation in respect of many treaties. 

It was pointed out that if the treaty overrode the statute, an alien owner 
of a homestead would be on a better footing than a citizen. The court con- 
sidered that this would be “‘repugnant to the purpose of the treaty,” and that 
while a treaty might by express terms give aliens a measure of protection not 
available to citizens, still ‘‘the general purpose of treaties of amity and 
commerce is to avoid injurious discrimination in either country against the 
citizens of the other” (page 455). Indication of this purpose was found in 
the preamble of the treaty from which an extract was quoted, including the 
words: ‘‘thereby avoiding all those burthensome preferences which are 
usually sources of debate, embarrassment and discontent’ (page 455). 

Referring to the fact that homestead laws are of much later origin than 
1783, Chief Justice Hughes pointed out that the policy of Nebraska regarding 
homesteads was reasonable, and that homestead property had special privi- 
leges the advantage of which cannot properly be obtained without accepting 
the corresponding restrictions of the statute. 

So the court concluded that the treaty does not invalidate the provisions 
of the Nebraska homestead statute, saying (page 456): 

We are unable to see that anything in the treaty, which was continued 
in force with Norway, gave Knudson the right to establish a homestead 
and then hold it free from the restrictions which governed it as a home- 


stead, restrictions which operated upon every citizen of Nebraska who 
owned a homestead. 
H. M. 
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THE SUPPLEMENT 


It is planned to print as Supplements to the JouRNAL during the year 1932 
the draft conventions, with comments thereon, now being prepared by the 
Research in International Law of Harvard Law School. The subjects of 
these conventions are (1) Diplomatic Privileges and Immunities, (2) Piracy, 
(3) Legal Status and Functions of Consuls, and (4) Competence of Courts as 
to Foreign States. Reporters, aided by committees of advisers, have been 
engaged in the preparation of these conventions and comments for almost 
two years, and they will be finally acted upon by the Advisory Committee 
of the Research in International Law when it meets at Cambridge, February 
19-21 next. As soon as the draft conventions and comments have been put 
in final form, they will be issued as Supplements to the JouRNAL correspond- 
ing to the January, April, July and October numbers, and mailed as soon as 
possible to the readers of the JourNAL. The four Supplements, to be bound 
separately this year, will have continuous pagination so that they may be 
included within a single volume at the end of the year. A table of contents 
and an index for the volume will be provided as usual in the Supplement to be 
issued for the October JoURNAL. 

Material of this kind has heretofore been provided in special Supplements 
issued from time to time; but the material available in 1932 will constitute a 
volume in itself of some seven or eight hundred pages. It is therefore im- 
practicable to issue it as a special Supplement in addition to the regular 
quarterly Supplements. The decision to issue the material in lieu of the 
regular Supplements makes it possible to supply it to the readers of the 
JOURNAL in regular course without additional charge. 

All the editors of the JouRNAL are members of the Advisory Committee 
of the Harvard Research in International Law; an editor, Professor Manley 
O. Hudson, is Director of the Research, and three of the four reporters on the 
subjects now being prepared are editors: Professor Jesse 8. Reeves, of the 
University of Michigan, being reporter on Diplomatic Privileges and Im- 
munities; Professor Quincy Wright, of the University of Chicago, on the 
Legal Status and Functions of Consuls; and Professor Philip C. Jessup, of 
Columbia University, on the Competence of Courts as to Foreign States. 
The reporter on the subject of Piracy is Professor Joseph Bingham, of Stan- 
ford University, a member of the Executive Council of the American Society 
of International Law. 

GrorGE A. FIncH 
Managing Editor 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop August 16, 1931-NoveMBER 15, 1931 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de l'Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser., U. 8. Executive Agreement Series; G. B. Treaty Series, Great Britain, Treaty 
Series; J. L. O. B., International Labor Office Bulletin; J. A. L., Journal of Air Law; L. N. 
M. S., League of Nations Monthly Summary; L. N. O. J., League of Nations Official 
Journal; L. N. Q. B., League of Nations Quarterly Bulletin; L. N. T S., League of Na- 
tions Treaty Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State 
Department; 7. J. B., Treaty Information Bulletin, U. 8. State Department; U.S.C. R., 
U. S. Commerce reports. 


January, 1931 
9 France—GreEaT Brirarn. Exchanged notes regarding boundary between British 
and French Cameroons. G. B. Treaty Series, no. 34 (1931), Cmd. 3936. 
April, 1931 
10 GuaATEMALA—IrRIsH Free Srate. Exchanged notes in regard to commercial re- 
lations. G. B. Treaty Series, no. 39 (1931), Cmd. 3946. 
27 Bouttvia—Cuite. Exchanged ratifications of extradition treaty signed Dec. 15, 
1910. P. A. U., Nov., 1931, p. 1178. 
May, 1931 
12 Great Brirarn—Roumania. Exchanged ratifications of treaty of commerce and 
navigation signed Aug. 6, 1930. G. B. Treaty Series, no. 38 (1931), Cmd. 3945. 
June, 1931 
6 Great Brirarin—GuaTemata. Signed commercial travelers agreement. U. S. 
C. R., Nov. 2, 1931, p. 287. 
10 LirHuANIA—RvuMANIA. Most-favored-nation commercial agreement signed at 
Berlin Mar. 28, 1931, came into force. U.S.C. R., Nov. 16, 1931, p. 415. 


July, 1931 


10 Cuina—Potanp. Most-favored-nation treaty signed Sept. 18, 1929, came into 
force. U.S.C. R., Sept. 28, 1931, p. 806. 

14 AustriA—GrEaT Brirarn. Signed agreement in London relating to provisional 
dissolution of Anglo-Austrian Mixed Arbitral Tribunal. G. B. Treaty Series, 
no. 40 (1931), Cmd. 3950. 

22 Estonta—Latvia. Exchanged ratifications of supplement to temporary most- 
favored-nation treaty of Mar. 25, 1928, signed June 3, 1931. U.S.C. R., Nov. 23, 
1931, p. 465. 
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AustTrR1A—CzECHOSLOVAKIA. New supplementary agreement of July 22, 1931, 


came into force. U.S.C. R., Oct. 26, 1931. 


ALBANIA—GREAT Britain. Signed treaty of commerce and navigation at Durazzo. 
U.S.C. R., Oct. 5, 1931, p. 54. 


August, 1931 


5 


15 


Greece—Huneary. Most-favored-nation commercial treaty signed June 3, 1930, 
came into force. U.S.C. R., Oct. 19, 1931, p. 172. 


German Finance. The conference of ministers which met in London on July 20 
recommended that Bank for International Settlements be asked to set up a com- 
mittee of representatives, nominated by the governors of the Central Banks, to 
inquire into further credit needs of Germany. On Aug. 8, the committee held its 
first meeting at Basle, and elected Mr. Wiggin chairman. On Aug. 19, members 
of the Wiggin Committee signed a report urging revision of reparations and stating 
that no new loan to Germany was possible under existing conditions. Just before 
the signing of the report, the delegates of the German banks and the consortium 
of their foreign creditors signed an agreement prolonging for six months more than 
$1,000,000,000 of short-term credits. Summary: N. Y. Times, Aug. 19, 1931, p. 1. 
Cur. Hist., Oct., 1931, p. 101. Chase Economic Bulletin, Oct. 8, 1931, v. 11, no. 4. 
Foreign Affairs (London), Oct. 3, 1931, p. 24. On Oct. 31, the Bank for Inter- 
national Settlements named committee of arbitration to settle any disputes arising 
under the “standstill”? agreement on German short-term credits. N. Y. Times, 
Oct. 4, 1931, p. 28. On Oct. 30, the Reichsbank published figures of estimated 
foreign indebtedness of Germany. B. J. N., Nov. 5, 1931. 


Great Brirarin—Satvapor. Signed new commercial modus vivendi. U.S.C. R., 
Oct. 5, 1931, p. 54. 


IraLy—UniTep States. Agreement for reciprocal recognition of inspection of 
passenger vessels, arranged by exchange of notes, came into force. Press releases, 
Oct. 3, 1931, p. 262. Hx. Agr. Ser., no. 23. 


Cure Dest Houipay. Moratorium on payment on all foreign debts for the rest of 
1931 declared by Chilean Government. U.S. Daily, Aug. 21,1931,p.1. B.J.N., 
Aug. 27, 1931, p. 10. 


FrancE—Unitep States. Signed convention for exchange of money orders. Text: 
T. I. B., Oct., 1931, p. 24. 


AGRICULTURAL CrEDIT Funps. Representatives of British, French, Italian, Hun- 
garian, Swiss and other governments signed two conventions at Berne to provide 
for establishment at Basle of funds for agricultural credits for Eastern European 
countries. B. J. N., Aug. 27, 1931, p. 22. 


Brazit—UnItTep States. Signed agreement with the U.S. Farm Board for exchange 
of coffee for wheat. B. J. N., Aug. 27, 1931, p. 22. 


24 to October 31 EvrorpeaN UNION Commission. Subcommittee of economic experts met 


Aug. 24-29 and adopted a report on commercial policy, industrial agreements and 
long and short-term credits. L. N. M. S., Aug., 1931, p. 205. Subcommittee on 
economic codrdination met Aug. 31—Sept. 2 to examine reports on disposal of 
harvest surpluses, credit problems, unemployment, etc., and adopted a report 
which was submitted to European Union Commission at its 4th session, Sept. 3-5. 
The commission voted a series of resolutions based upon the report. On Sept. 26, 
the commission held its fifth session, at which M. Briand was reélected president. 
A special committee to consider pact of economic non-aggression was selected, 
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and date of its meeting fixed for Nov. 2. L. N. M.S., Sept., 1931, p. 223. On 
Oct. 30-31, special committee to examine question of preference to agricultural 
products other than cereals met in Geneva. L. N. M. S., Oct., 1931, p. 288. 


Grotius Memoriau. Unveiled at Delft, Holland, by Justice Frank B. Kellogg. 
N. Y. Times, Sept. 6, 1931, p. 21. 


Great Brirain—Pouanp. Signed convertion in Warsaw for reciprocal assistance 
in civil judicial actions. B. J. N., Sept. 10, 1931, p. 21. 


FranceE—Honeary. Initialed commercial agreement providing for preferential 
treatment for Hungarian wheat. B. J. N., Sept. 10, 1931, p. 15. 


LiravuANIA—Rvssia. Exchanged ratification of protocol prolonging for five years 
the pact of non-aggression; and signed protocol defining legal status of Soviet Trade 
Mission in Lithuania. B. J. N., Sept. 10, 1931, p. 20. Soviet Union R., Sept.- 
Oct., 1931, p. 195. 


Mrxep Criarms Commission, UNITED States AND Mexico. General claims com- 
mission expired on Aug. 30 leaving nearly a billion dollars in claims undecided. 
Special claims commission expired on Aug. 17, with 150 claims on its calendar. 
U. S. Daily, Sept. 1, 1931, p. 3. N. Y. Times, July 31, 1931, p. 4. 


31 Minorities ConGress. 7th annual congress of racial minorities in Europe closed 
in Geneva. B. J. N., Sept. 10, 1931, p. 17. 


September, 1931 
1 Brazitc—UnirTep States. Cash interest payments on equivalent of about 500 mil- 
lion dollars of external debt of United States were suspended by Brazil. WN. Y. 
Times, Oct. 18, 1931, p. 1. 


HunGary—RvumaniA. Most-favored-nation commercial treaty signed Aug. 12, 
1931, came into force. U.S.C. R., Nov. 9, 1931, p. 351. 


1 to October 25. Leacur or Nations Counciz. Opened 64th session at Geneva to dis- 
cuss mandates, financial aid to Austria and Hungary, narcotics convention, etc. 
L. N. M.S8., Sept., 1931. On Sept. 19, the 65th session opened and was devoted 
mainly to discussion of Sino-Japanese dispute over Manchuria and negotiations 
with the two parties in attempt to prevent war. Adjourned on Sept. 30 to re- 
convene on Oct. 14 if withdrawal of troops had not been effected. L. N. M.S., 
Oct., 1931. Geneva spec. studies, Oct., 1931. On Oct. 13, the Council met in 
extraordinary session at Geneva and debated question of inviting the United States 
to participate in its discussions of the Manchurian situation. On Oct. 16, the 
United States was invited to send a representative and, upon acceptance of invita- 
tion, Mr. Prentiss Gilbert took his seat at the Council table. On Oct. 25, the 
Council adjourned to meet again in Paris on Nov. 16. L. N. M. S., Oct., 1931. 
Geneva spec. studies, Nov., 1931. 


2 Iraty—Varican. Final settlement of controversy over Catholic action effected by 
reinterpretation of Art. 43 of the 1929 Concordat. N. Y. Times, Sept. 3, 1931, 
p.1. Official text of agreement: Wash. Post, Sept. 1, 1931, p.1. Times (London), 
Sept. 3, 1931, p. 10. 


NICARAGUAN PERMANENT CLaims Commission. Reconvened at Managua. Presi- 
dent Moncado issued decree establishing new periods for resubmission of claims. 
Press releases, Sept. 12 and 19, 1931, pp. 193 and 205. 


Yucostavia. King Alexander proclaimed new consitution. Text of proclamation 
and constitution: Zurope, Sept. 12, 1931, p. 1248. 
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Austro-GerRMAN Customs UNIoN. Permanent Court of International Justice 
ruled by vote of 8-7 that Austria cannot form customs union with Germany with- 
out violating protocol of 1922 as part of the arrangement for financial reconstruc- 
tion of that country. N.Y. Times, Sept. 7, 1931, pp.2and12. Times (London), 
Sept. 7, 1931, p. 9. Text and dissenting opinion: Perm. Ct. of Int. Justice Pub. 
Ser. A/B, no. 41. On Sept. 3, Austria and Germany renounced customs union 
plan in statement before the European Commission. Cur. Hist., Oct., 1931, p. 
135. N.Y. Times, Sept. 4, 1931, p. 1. 


Austria—RvumaniA. Most-favored-nation commercial treaty signed Aug. 22, 1931, 
came into force. U.S.C. R., Nov. 2, 1931, p. 286. 


7 to December 1 Inp1A Rounp Second session opened in London with first 
meeting of enlarged Federal Structure Commission. Times (London), Sept. 8, 
1931, p. 11. Conference ended Dec. 1, with Premier MacDonald’s declaration 
of British Government’s policy for a Federal India. Times (London), Dec. 2, 
1931, pp. 12 and 17. 


7-29 LxeaGueE or Nations AssEMBLY. Held 12th ordinary session, during which Mexico 
was admitted to the League of Nations. Resolutions were adopted on arms truce, 
amendments to the Covenant, admission of Mexico, World Court protocols, pro- 
gressive codification of international law, general conventions negotiated under 
auspices of the League, nationality of women, European union, economic and 
financial work, intellectual coéperation, mandates, traffic in opium, slavery, and 
other questions. Text: L. N. M.S., Oct., 1931. L. N.O. J. Spec. suppl. no. 92. 


War Dests. Report of International Committee of Experts respecting suspension 
of certain inter-governmental debts falling due during the year ending June 30, 
1932, together with protocols and declaration, signed at London, Aug. 11 and 13, 
1931, was made public. G. B. Misc. no. 19 (1931), Cmd. 3947. 


9-10 Wuxa.ina Reauuation. Conference held at Geneva, adopted draft convention. 
T. I. B., Oct., 1931, p. 17. 


11 Brazit—GReEAT Britain. Signed commercial treaty at Rio de Janeiro. C. S. 
Monitor, Sept. 12, 1931, p. 5. Times (London), Sept. 14, 1931, p. 11. 


14 Frntanp—GreEat Britain. Controversy pending since 1920 in regard to employ- 
ment by British Government during the war of certain Finnish merchant vessels, 
brought before League Council. L. N. M. S., Sept., 1931, p. 249; L. N. Doc. C. 
573. M. 231. 1981. VII. 


16 | GroGcrapHic Conaress. International Geographical Union opened its triennial 
convention in Paris with nearly 1000 delegates from 30 nations. C. S. Monitor, 
Sept. 16, 1931, p.1. N.Y. Times, Sept. 17, 1931, p. 18. 


18 Mancuovria. On Sept. 18, Japanese military forces in Manchuria bombarded and 
occupied Mukden, and other Chinese towns along the South Manchuria Railway. 
On Sept. 21, the matter was brought before the League of Nations Council in a 
formal appeal by the National Government of China under Article 11 of the Cove- 
nant. B. J. N., Oct. 22 to Nov. 5, 1931. On Sept. 23, Secretary Stimson ad- 
dressed note to President of Council and to China and Japan. Replies of China 
and Japan received on Sept. 28. On Oct. 16, Secretary Stimson accepted the 
League invitation to send representative to sit at Council table. On Oct. 20, 
Great Britain, France, Italy, Spain, and Germany sent identic notes to Japan 
and China calling their attention to their obligations under the Pact of Paris, and 
the United States also sent identic notes along the same line. Press releases, Sept. 
26-Nov. 7, 1931. League of Nations Council negotiations: L. N. M. S., Sept.- 
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Oct., 1931, pp. 246 and 300. On Oct. 22, the League of Nations Council voted to 
give Japan to November 12 to leave Manchurian area. C.S. Monitor, Oct. 22, 
1931, p. 1. On Oct. 26, Japan issued statement of policy on dispute, insisting on 
the “five points or basic principles that should regulate normal relationships 
between the two countries, stated in note of Oct. 9, to China and the League.” 
N. Y. Times, Oct. 27, 1931, p. 2. U.S. Daily, Oct. 28, 1931, p. 1. On Nov. 6, 
State Department announced policy. U.S. Daily, Nov.7, 1931, p.1. Chronology 
of events in Manchurian crisis: Edit. res. reports (Washington), Nov. 9, 1931. 
Geneva spec. studies, v. 2, no. 10-11, Oct.-Nov. 1931. 


19 to November 12 Buxteaarta—GreEEcE. On Sept. 19, the League of Nations Council 
decided to refer the dispute as to the Moloff-Caphandaris agreement to the Per- 
manent Court of International Justice for an advisory opinion. L. N. M. S,, 
Sept., 1931, p. 250. On Nov. 12, the two countries signed agreement in Athens for 
settlement of differences arising over Hoover moratorium and Greece’s refusal to 
pay compensation of instalments under Moloff-Caphandaris agreement. B. J. N., 
Nov. 19, 1931, p. 19. 


DISARMAMENT. The League of Nations Assembly invited the United States and nine 
other non-member states to take part in the work of the third committee relating 
to disarmament. The United States accepted in consultative capacity on Sept. 
19, and Costa Rica, Egypt, Turkey, and Brazil also accepted, the latter being 
represented by an observer. U.S. Daily, Sept. 22,1931, p.1. L.N.M.S., Oct., 
1931, p. 219. 


PanaMA CanaL Zone. Rules and regulations to govern air navigation in Panama 
Canal Zone promulgated by Dept. of State. Press releases, Oct. 17, 1931, p. 303. 
Text: Press notice, Oct. 12, 1931. 


Iraty—Unirtep Sratses. Signed new conciliation treaty as substitute for Bryan 
treaty of 1914. U.S. Daily, Sept. 24, 1931, p. 2. Press releases, Sept. 26, 1931, 
p. 239. T. J. B., Sept., 1931, p. 1. 


GENERAL CONVENTION TO IMPROVE THE MEANS OF PREVENTING War. On Sept. 24, 
the Third Committee, in its report to the League of Nations Assembly, proposed 
the adoption of the text for a convention drawn up by a special committee of the 
Council, which held its sessions at Geneva May 11-15, 1931. L.N. Doc. A. 77. 
1931.I1X. Text of draft convention opened for signature on Sept. 26, 1931, which 
will remain open for signature until Feb. 2, 1932: L. N. Doc. A. 78. 1931. IX. 
L. N. A. J., Sept. 29, 1931, p. 303. 


LavaL-Hoover Conversations. On Sept. 25, Ambassador Edge delivered written 
invitation to Prime Minister Laval, of France, to visit the United States. Program 
of visit from Oct. 22-27. Joint statement by President Hoover and M. Laval. 
Press releases, Sept. 26, Oct. 10 and 31, 1931. 


Iraty—Rvumania. Treaty of friendship and coédperation expired on Sept. 26. 
N. Y. Times, Nov. 1, 1931, p. 18. 


CurteE—UnITeEpD States. Most-favored-nation status granted to the United States 
in modus vivendi signed in Santiago. N. Y. Times, Sept. 29, 1931, p. 2. U.S. 
Daily, Sept. 30, 1931, p. 2. 


Eston1a—FInLAND. Most-favored-nation commercial treaty signed at Tallinn 
on April 11, 1931, came into force. U.S.C. R., Dec. 7, 1931, p. 573. 


Franco-GerMaN CoéperaTion. As result of Laval-Bruening conversations in 
Berlin, a communiqué was read to press representatives, stating plan for a Franco- 
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German economic committee to work out system of trade codperation. Text in 
part: Times (London), Sept. 29, 1931, p. 13. 


29 to November 16 Arms Truce. On Sept. 29, the League of Nations Assembly adopted 
resolution requesting governments invited to Disarmament Conference to state, 
before Nov. 1, 1931, whether they are prepared, for a period of one year as from 
that date, to accept a truce on armaments. Text: Press releases, Oct. 3, 1931, 
p. 263. L.N.O.J. Spec. suppl. no. 92, p. 23. Replies of a sufficient number were 
received prior to November 1, and the declaration came into force on that date. 
Names of countries replying and reservations: L. N. M. S., Oct., 1931, p. 285. 
Proclamation issued by League of Nations on Nov. 16 declaring truce effective 
from Nov. 1. Y. Times, Nov. 17, 1931, p.11. C.S. Monitor, Nov. 16, 1931. 
Text of acceptance by United States of proposal: Press releases, Oct. 31, 1931, p. 412. 


30 Mrxep Cuiarms Commission, UniTEp STaTEs AND GERMANY. Germany declined to 
extend jurisdiction of Mixed Claims Commission to permit it to adjudicate claims 
falling under Part VIII of the reparation clauses of the Treaty of Versailles. Press 
releases, Oct. 3, 1931, p. 269. 


October, 1931 


| Hait1i—Unitep Srates. Agreement of Aug. 5, 1931, transferring treaty services 
of Haitian Government to Haitian control, came into force. N. Y. Times, Oct. 2, 
1931, p. 9. Press notice, Oct. 1, 1931. 


1-7 INTERPARLIAMENTARY UNION. 27th Conference held in Bucharest with 20 parlia- 
ments represented by 145 members. ‘Text of resolutions on: Protection of mothers 
and children; Protection of illegitimate and destitute children; Amendments to 
various articles of the “Statutes’’; Agricultural questions; Preparation for the 
general disarmament conference; Security problems; European federal union. 
Interparl. bulletin, Sept.—Oct., 1931, p. 281. 


1/27 Intsh Free State—Rovmania. Exchanged notes in regard to commercial relations. 
Text: G. B. Treaty Series, no. 41 (1931), Cmd. 3951. 


Swepen—Unitep States. Exchanged ratifications of agreement signed Dec. 17, 
1930, for arbitration of certain claims presented by Sweden on behalf of a Swedish 
corporation for losses in connection with detention of motorships. Press releases, 
Oct. 3, 1931, p. 268. U.S. Treaty Series, no. 841. 


CHurRcH AND DISARMAMENT. Pope Pius XI issued encyclical on disarm- 
ament. Text: N. Y. Times, Oct. 4, 1931, p. 1. 


3 to November 11 Bottvia—Paraauay. On Oct. 3, the representatives in Washington 
of neutral governments sent notes to Bolivia and Paraguay regarding pact of non- 
aggression inthe Chaco. Texts: Press releases, Oct. 10, 1931, p.277. On Oct. 16, 
telegrams were sent by representatives of the Commission of Inquiry and Concilia- 
tion in Washington to the Ministers of Foreign Affairs of 14 Latin American coun- 
tries asking them to send a collective telegram to Bolivia and Paraguay urging 
them to sign pact of non-aggression. This was done on Oct.19. Texts: T. J. B., 
Oct., 1931, p.6. Press releases, Oct. 24,1931. On Oct. 21, both countries accepted 
invitation to discuss non-agression pact. U.S. Daily, Oct. 24, 1931, p.1. Press 
releases, Oct. 24, 1931, p. 347. On Nov. 11, negotiations were begun with five 
neutral nations participating, i.e., United States, Colombia, Cuba, Mexico, and 
Uruguay. U.S. Daily, Nov. 12, 1931, p.1. P.A.U., Dec., 1931, p. 1213. 


PanaMA—UNITED Srares. Exchanged ratifications of convention signed July 28, 
1926, providing for submission to a commission of three members of all claims of 
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citizens of either country against the other arising since Nov. 3, 1903. Press 
notice, Oct. 3, 1931. Press releases, Oct. 3, 1931, p. 274. U.S. Treaty Series, 
no. $42. 


5-13 Pan AmericAN CoMMERCIAL CONFERENCE. Held 4th session in Washington. 
U.S. Daily, Oct. 6-14, 1931. P. A. U., Dec., 1931, p. 1237. 


Pusiic INTERNATIONAL Law ComMITTEE AT Rio pE JANEIRO. Announcement of 
membership of committee recommended by Sixth Pan American Conference. 
P. A. U., Dec., 1931, p. 1260. 


12-24 GeneRAL TRANSIT CONFERENCE. Fourth conference met at Geneva to discuss 
negotiable documents for transport of goods by rail, transit rates, calendar reform, 
etc. L.N. M.S., Oct., 1931, p. 296. 


15 Cumte—Great Brirary. Signed provisional most-favored-nation commercial 
agreement. U.S.C. R., Dec. 21, 1931. 


15 GuatTeMaLaA—Honpuras. Exchanged ratifications of treaty of July 16, 1930, 
providing for arbitration of boundary dispute. Arbitrators: Charles Evans 
Hughes, United States, Bello Codecido, of Chile, and Castro Arena, of Costa Rica. 
Cur. Hist., Dec., 1931, p. 436. Press releases, Oct. 17, 1931, p. 314. 7. 7. B, 
Oct., 1931, p.9. Mr. C. C. Hyde, Counsel. U.S. Daily, Sept. 24, 1931, p. 2. 


15 to November 9 PERMANENT Court oF INTERNATIONAL Justice. On Oct. 15, the 22d 
(extraordinary) session, which began on July 16, was declared closed, after unani- 
mous advisory opinion had been given in Polish-Lithuanian railway dispute. 
L.N.M.S., Oct., 1931, p. 307. Text: Pub. of Court, Ser. A/B, no. 42. On Nov. 
9, the 23d session was opened to hear Polish-Danzig case concerning right of Polish 
war vessels to access and anchorage in port of Danzig. C.S. Monitor, Nov. 9, 
1931, p. 1. 


16 Brazit—IrisH FREE State. Signed most-favored-nation convention on customs 
matters. U.S.C. R., Dec. 21, 1931. 


16 Brazit—SweEpDEN. Signed most-favored-nation convention on customs matters. 
U.S.C. R., Dec. 21, 1931. 


20-26 BaLkan Sratzs. Second conference held in Constantinople. Times (London), 
Oct. 27, 1931, p. 9. Friedenswarte, Dec., 1931, p. 365. 

22 BraziL—GERMANY. Signed commercial treaty at Rio de Janeiro. B. J. N., Nov. 
5, 1931. 


22 Crprus Revoir. Union with Greece demanded in Cyprus when mob destroyed 
Governor’s residence during a riot. N. Y. Times, Oct. 23, 1931, p. 1. 


22 HuNGARIAN Finances. Financial committee of League of Nations published report 
of inquiry into financial position of Hungary. Summary: L. N. M.S., Oct., 1931, 
p. 293. 


23 INTERNATIONAL CHAMBER OF CoMMERCE. Council met in Paris and adopted various 
resolutions on world crisis. Summary: Times (London), Oct. 24, 1931, p. 9. 


26-29 LeaGus or Nations Economic CommitTreg. Held 36th session to consider questions 
of economic rapprochement, international economic agreements and other questions. 
L. N. M.8., Oct., 1931, p. 290. 


26 PERMANENT Manpates Commission. Opened 21st session to examine mandate 
reports. L.N.M.S., Oct., 1931, p. 299. On Nov. 13, announced adoption of its 
report on fitness of Iraq for independence. Times (London), Nov. 14, 1931, p. 11. 
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Prersta—Ruvssia. Signed treaty on colonization, commerce and navigation in Te- 
heran. Soviet Union R., Dec., 1931, p. 241. U.S.C. R., Nov. 16, 1931, p. 416. 


InsTITUTE OF Pactric Reations. Fourth conference opened in Shanghai. Pacific 
Affairs, Dec., 1931, p. 1085. 


TuRKEY—UNITED States. Signed treaty providing favored-nation treatment in 
establishment of residence for their nationals. N.Y. Times, Oct. 29, 1931, p. 13. 
U.S. Daily, Oct. 30, 1931, p.3. 7.7. B., Oct., 1931, p. 10. 


29-31 AMERICAN INSTITUTE OF INTERNATIONAL Law. Governing board held session in 
Washington. Wash. Post, Nov. 2, 1931, p.2. C.S. Monitor, Nov. 4, 1931, p. 1. 


29 to November 14 Russia AND Mancuuria. Statements issued by the Foreign Office 
regarding its position. Soviet Union R., Dec., 1931, p. 235. 


31 Exuisitions. State Department announced that an International Bureau of Ex- 
hibitions, to execute conventions signed at Paris Nov. 22, 1928, was organized in 
Paris in January, 1931. Resolutions concerning status of Chicago Centennial 
Exhibition were adopted. Text: 7. J. B., Oct., 1931, p. 23. 


31 GERMANY—SWITZERLAND. Most-favored-nation commercial treaty of July 14, 1926, 
denounced by Switzerland. U.S.C. R., Nov. 30, 1931, p. 522. 


31 Iraty—Unirep Srates. Air navigation agreement, arranged by exchange of notes 
on Oct. 13 and 14, came into force. Ez. Agr. Ser., no. 24. 


November, 1931 


2 Economic Non-AGGRESSION Pact. European Union Commission met on Nov. 2 to 
study Soviet draft economic pact, and adopted resolution at final meeting for new 
subcommittee to work out definite proposals to be submitted to January meeting 
of Pan European Commission. Soviet Union R., Dec., 1931, p. 288. L.N.M.S., 
Oct., 1931, p. 223. 


AsyssINIA. First Ethiopian Senate and Chamber of Deputies inaugurated at Addis 
Ababa. B. I. N., Nov. 5, 1931, p. 13. 


3 Canapa—Unitep Srares. Canadian power boat Sophie E was sunk in Atlantic 
Ocean after being rammed by American Coast Guard patrol boat Harriet Lane. 
Wash. Post, Nov. 4, 1931, p.1. N.Y. Times, Nov. 5, 1931, p. 26. 


Dominican Bonps. State Department announced permit to Dominican Govern- 
ment to allocate certain customs revenues to payment of its own expenses rather 
than the payment of American bondholders. Text: U. S. Daily, Nov. 11, 1931, 
p.1. C.S. Monitor, Nov. 11, 1931, p. 3. 


FrancE—Spain. Supplementary commercial agreement signed Oct. 23, 1931, came 
into force. U.S.C. R., Nov. 23, 1931, p. 465. 


Hrsaz—NeJp. Signed treaty of friendship in Paris, and an agreement concerning 
the relations between those countries and Syria. B.J. N., Nov. 19, 1931, p. 16. 


FraNnco-GERMAN Economic CommiTrex. Held first meeting in Paris to promote 
trade codperation between the two counties. N. Y. Times, Nov. 14, 1931, p. 7. 


INTERNATIONAL CONVENTIONS 


AGRICULTURAL MortGaGE Crepit Company. Geneva, May 21, 1931. 
Signature: Netherlands. L.N. O. J., Sept., 1931. 
Ratification deposited: Greece. T. I. B., Sept., 1931, p. 17. 
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Aurens Status. Havana, Feb. 20, 1928. 
Ratification deposited: Guatemala. T. J. B., Oct., 1931, p. 11. 


ARBITRATION CLAUSES. Protocol. Geneva, Sept. 24, 1923. 
Ratification: Poland. June 26,1931. L.N.0O.J., Aug., 1931, p. 1539. 


AsyLtum. Havana, Feb. 20, 1928. 
Ratification deposited: Guatemala. T.J. B., Oct., 1931, p. 10. 


Brus or ExcHaNGe AND Promissory Notes. Convention and Protocol. Geneva, 
June 7, 1930. 
Text: 7. J. B., Sept., 1931, p. 30. 
Ratification deposited: Greece. T. I. B., Sept., 1931, p. 21. 


Bones Export. Convention and Protocol. Geneva, July 11, 1928. 
Ratification deposited: Poland. T.J. B., Sept., 1931, p. 18. 


Cuecks. Conflict of Laws on Checks. Geneva, Mar. 19, 1931. 
Signatures: Greece, Hungary, Japan, Rumania, Switzerland, Yugoslavia. L. N. O. J., 
Aug., 1931. 


Cuecxs. Convention and Protocol. Geneva, Mar. 19, 1931. 
Signatures: Greece, Hungary, Japan, Rumania, Switzerland, Yugoslavia. L. N. O. J., 
Aug., 1931. 


Cuecxs. Stamp Laws. Geneva, Mar. 19, 1931. 
Signatures: Greece, Hungary, Japan, Rumania, Switzerland, and Yugoslavia. L. N. 
O. J., Aug., 1931. 


CHEMICAL WARFARE. Geneva, June 17, 1925. 
Ratification deposited: Estonia. T. J. B., Sept., 1931, p. 10. 


CoLLIsIons IN INLAND NaviGATION. Geneva, Dec. 9, 1930. 
Signatures: Austria and Luxemburg. L. N. O. J., Aug., 1931. 


Copyrignut CoNVENTION. Buenos Aires, Aug. 11, 1910. Revision. Havana, Feb. 20, 
1928. 
Ratification deposited: Guatemala. T. I. B., Oct., 1931, p. 16. 


CoUNTERFEITING CURRENCY AND OPTIONAL Protocou. Geneva, Apr. 20, 1929. 
Ratifications: 
Austria. June 25, 1931. 
Greece. May 19, 1931. L. N.O.J., Aug., 1931, p. 1542. 
Ratification deposited: 
Czechoslovakia. Sept. 12,1931. LZ. N.A. J., Sept. 13, 1931. 


CzECHOSLOVAKIAN FINANCIAL OBLIGATIONS. The Hague, Jan. 20, 1930. 
Ratification deposited: Canada. July 11, 1930. Canada Treaty Series, 1930, no. 5. 


Economic Statistics AND Prorocot. Geneva, Dec. 14, 1928. 
Ratification deposited: Poland. T. IJ. B., Sept., 1931, p. 24. 


E1cut-Hour Day. Washington, Nov. 28, 1919. 
Ratifications: 
Lithuania. June 19,1931. L. N.O.J., Aug., 1931, p. 1544. 
Spain. B. J. N., Nov. 5, 1931. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND Stoxers. Geneva, Nov. 11, 1921. 
Ratification: Netherlands. June 17,1931. L.N.0O.J., Aug., 1931, p. 1544. 


FINANCIAL ASSISTANCE. Geneva, Oct. 2, 1930. 
Ratification: Finland. L.N.O. J., Sept., 1931. 
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Forcep Lasor. Geneva, June 28, 1930. 
Ratification: United Kingdom of Great Britain and Northern Ireland. June 3, 1931. 
L. N.O. J., Aug., 1931, p. 1545. 


ForEIGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Ratifications: 
Siam. July 7, 1931. L.N.O.J., Aug., 1931, p. 1540. 
Finland and Netherlands. L. N. O. J., Sept., 1931. 
Accession: Mauritius and Northern Rhodesia. 7’. J. B., Sept., 1931, p. 17. 


GENERAL Act FoR Paciric SETTLEMENT. Geneva, Sept. 26, 1928. 
Accession deposited: Estonia. 7. J. B., Sept., 1931, p. 2. 


GERMAN Peace Treaty. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. 
Ratification: 
Peru. July 6, 1931. L. N.O.J., Aug., 1931. 
Venezuela. L. N.O.J., Sept., 1931. 


HEALTH INSURANCE FOR WORKERS IN INDUSTRY AND ComMMERCE. Geneva, June 16, 1927. 
Ratification: Lithuania. June 19, 1931. L.N.O.J., Aug., 1931, p. 1544. 


Hines AND Skins. Convention and Protocol. Geneva, July 11, 1928. 
Ratification deposited: Poland. T. J. B., Sept., 1931, p. 18. 


INDUSTRIAL Property. Paris, Mar. 20, 1883. Revision. The Hague, Nov. 6, 1925. 
Adhesion: Portugal. 7. J. B., Sept., 1931, p. 22. 


Loap Ling CoNVENTION AND Protocout. London, July 5, 1930. 
Ratification deposited: Denmark. T'. J. B., Sept., 1931, p. 22. 


Maritime Ports Régime. Convention and Statute. Geneva, Dec. 9, 1931. 
Ratification: Czechoslovakia. July 10,1931. L.N.O.J., Aug., 1931, p. 1539. 


MarRITIME Lisbon, Oct. 23, 1930. 
Ratification deposited: France. T. J. B., Sept., 1931, p. 22. 


Motor VEeHIcLEs Taxation. Geneva, Mar. 30, 1931. 
Signature: Spain. July 8, 1931. L. N.O.J., Aug., 1931, p. 1543. 


Narcotics. Geneva, July 13, 1931. 
Text: T. I. B., Sept., 1931, p. 70. L. N.O. J., Sept., 1931, p. 1795. 
Signature: Persia. B. I. N., Nov. 5, 1931, p. 24. 


Nigut Work oF WomEN. Washington, Nov. 28, 1919. 
Ratification: Lithuania. June 19,1931. L. N.O.J., Aug., 1931, p. 1544. 


oF YounG Persons. Washington, Nov. 28, 1919. 
Ratification: Lithuania. June 19, 1931. LZ. N.O.J., Aug., 1931, p. 1544. 


Oprum ConvENTION. Geneva, Feb. 19, 1925. 
Accession: 
Argentine Republic. July 9, 1931. N.O.J., Aug., 1931, p. 1539. 
Iraq. T. J. B., Sept., 1931, p. 15. 
Ratification: Cuba. July 6, 1931. L. N.O.J., Aug., 1931, p. 1539. 
Ratification deposited: Irish Free State. T. J. B., Sept., 1931, p. 15. 


Orrum ConvEenTION. (2d) Protocol. The Hague, Jan. 23, 1912. 
Signature: Salvador. May 29,1931. L. N.O.J., Aug., 1931, p. 1539. 


Pan AMBRICAN ARBITRATION TREATY. Santiago, May 3, 1923. 
Ratification deposited: Honduras. April 30, 1931. P. A. U., Nov., 1931, p. 1179. 
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PREVENTION OF War. Geneva, Sept. 26, 1931. 
Signatures: 
Austria, Colombia, Spain, Greece, Lithuania, Uruguay. L. N. M. S., Sept. 29, 1931, 
p. 303. 
Peru. Dec. 1, 1931. B. J. N., Dec. 3, 1931, p. 24. 
RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Adhesions: 
Iraq. T. J. B., Oct., 1931, p. 21. 
Vatican State. 7. J. B., Sept., 1931, p. 23. 
Ratification deposited: Brazil. T. 1. B., Oct., 1931, p. 21. 


REGISTRATION OF INLAND NAVIGATION VESSELS. Geneva, Dec. 9, 1930. 
Signatures: Austria and Luxemburg. L. N.O. J., Aug., 1931. 


Rewier Union. Geneva, July 12, 1927. 
Ratification: Bulgaria. May 22,1931. L. N.O.J., Aug., 1931, p. 1540. 


RENUNCIATION OF WaR. Paris, Aug. 27, 1928. 
Signatory countries and adhering countries: 7’. J. B., April, 1930, p. 3. 
Adhesion: Iraq. B. I. N., Nov. 5, 1931, p. 20. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: Poland. L.N.O.J., Sept., 1931. 


Ricut To A FuaG or INLAND NaviGATION VESSELS. Geneva, Dec. 9, 1930. 
Signature: Luxemburg. L. N. O. J., Aug., 1931. 


Roap Sienats. Geneva, Mar. 30, 1931. 
Signatures: 
Spain. July 8, 1931. L. N.O.J., Aug., 1931, p. 1543. 
Hungary. L. N.O. J., Sept., 1931. 


SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: Poland. L.N.O. J., Sept., 1931. 


SLtavery ConvENTION. Geneva, Sept. 25, 1926. 
Ratification deposited: Cuba. T. TI. B., Sept., 1931, p. 16. 


Triptycus. Geneva, Mar. 28, 1931. 
Signatures: Austria, Greece, Hungary. L. N. O. J., Sept., 1931. 


WEEKLY Rest In INpustry. Geneva, Nov. 17, 1921. 
Ratification: Lithuania. June 19, 1931. L. N.O.J., Aug., 1931, p. 1544. 


Weicuts or PackaGes. Geneva, June 21, 1929. 
Text: T. J. B., Sept., 1931, p. 27. 
Ratification: China. June 24,1931. L. N.O.J., Aug., 1931, p. 1544. 


Waite Stave Trape. Geneva, Sept. 30, 1921. 
Accession: Monaco. L. WN. O. J., Sept., 1931. 


M. Auice MatrHews 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 
RussiAN VOLUNTEER FLEET v. UNITED STATES 
(282 481) 


Decided February 24, 1931 


When the United States expropriates the property of an alien friend, the Fifth Amendment 
of the Constitution requires that it pay just compensation equivalent to the full value of the 
property contemporaneously with the 
This constitutional right of the alien does ‘not depend upon whether the government of his 
ers renders compensation to our citizens in like cases or upon whether that government is 
ed as such by our own. 

e Act of June 15, 1917, which provided for war-time expropriation of ships, ete., and for 
wk. of just com — nsation, expressly entitling the property owner, if dissatisfied with the 
amount fixed by the ident, ‘to accept 75° thereof and to sue the United States in the Court 
of Claims under Jud. Code §145, for such further sum as will make up just compensation, should 
not be construed as limited, with respect to alien suitors, by Jud. Code §155, which provides 
that ‘‘ Aliens who are citizens or subjects of any government which accords to citizens of the 
United States the right to prosecute claims against such government in its courts, shall have 
the privilege of prosecuting claims against the United States in the Court of Claims, whereof 
such court, by reason of their subject matter and character, might take jurisdiction.” 

So held in the case of a Russian corporation, where the property was taken under the 1917 
Act after the recognition by the United States of the Provisional Government of Russia, suc- 


cessor to the Imperial Government of that miewng and where the suit was brought after the 


overthrow of the Provisional Government, which no recognized successor. 


Mr. Curer Justice Hueues delivered the opinion of the court. 

The petitioner brought this suit against the United States in the Court of 
Claims to recover just compensation for the requisitioning by the United 
States Shipping Board Emergency Fleet Corporation, under authority dele- 
gated to it by the President, of contracts for the construction of two vessels. 
The Court of Claims dismissed the petition for the want of jurisdiction. 
68 Ct. Cls. 32. This court granted a writ of certiorari. 281 U.S. 711. 

The petition, filed in October, 1924, alleged that the petitioner ‘“‘is a cor- 
poration duly organized under, and by virtue of, the Laws of Russia’’; 
that in January, 1917, the petitioner became the assignee for value of certain 
contracts for the construction of two vessels by the Standard Shipbuilding 
Corporation of New York; that in August, 1917, the United States Shipping 
Board Emergency Fleet Corporation, acting under the authority conferred 
by the Act of June 15, 1917 (c. 29, 40 Stat. 183) and by the Executive Order 
of the President of the United States made on July 11, 1917, requisitioned 
these contracts, and the vessels being constructed thereunder, for the use of 
the United States; that the United States thereby became liable to the peti- 
tioner for the payment of just compensation; that in August, 1919, the peti- 
tioner submitted its affidavit of claim, and vouchers in support; that in 
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March, 1920, the United States Shipping Board Emergency Fleet Corpora- 
tion fixed the just compensation of the petitioner at a total amount of 
$1,412,532.35; that the value of the contracts taken from the petitioner was 
$4,000,000, to which the petitioner was entitled after allowing all proper 
credits and offsets; and that ‘‘citizens of the United States are and at the 
time of and since the commencement of this suit have been accorded the 
right to prosecute claims against the Russian Government in the Court of 
that Government.” 

In May, 1927, the petitioner filed motions to issue commissions to take 
testimony in Germany and France; the defendant objected, and the motions 
were overruled. The petitioner then gave notice of the taking of testimony 
in Washington, D. C., whereupon the defendant moved to quash the notice 
upon the ground that the court was without jurisdiction of the subject mat- 
ter of the proceeding. On the submission of that motion, the petition was 
dismissed. The Court of Claims held that, as the United States Govern- 
ment had not recognized the Union of Soviet Socialist Republics in Russia, 
the petitioner was not entitled to maintain its suit in view of section 155 of 
the Judicial Code (U.S. C., Tit. 28, §261). That section is as follows: 


Sec. 155. Aliens who are citizens or subjects of any government 
which accords to citizens of the United States the right to prosecute 
claims against such government in its courts, shall have the privilege 
of prosecuting claims against the United States in the Court of Claims, 
whereof such court, by reason of their subject matter and character, 


might take jurisdiction. 


The court said that the reference to citizens or subjects of ‘“‘any government” 
meant such governments as were recognized by the proper authorities of 
the United States. 

The Government in its argument here, while submitting the case on the 
opinion of the Court of Claims and not confessing error, presents the view 
that section 155 of the Judicial Code does not apply to this suit, which was 
brought under the provisions of the Act of June 15, 1917. With respect to 
the matter of recognition, the Government appends to its brief a letter of the 
Secretary of State of the United States, under date of December 5, 1930, 
stating that ‘“‘the Provisional Government of Russia, the successor of the 
Imperial Government of Russia, was recognized by the Government of the 
United States on March 22, 1917’’; that, ‘according to the Department’s 
information, the Provisional Government of Russia was overthrown by an 
armed uprising which took place in the early part of November, 1917,” 
and that “the Government of the United States has not extended recognition 
to any régime established in Russia subsequent to the overthrow of the 
Provisional Government.”’ 

As the facts alleged in the petition were admitted by the motion to dis- 
miss, the allegation that the petitioner is a corporation duly organized under 
the laws of Russia stands unchallenged on the record. There was no legis- 
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lation which prevented it from acquiring and holding the property in ques- 
tion. The petitioner was an alien friend, and as such was entitled to the 
protection of the Fifth Amendment of the Federal Constitution. Wong 
Wing v. United States, 163 U. S. 228, 238; compare Yick Wo v. Hopkins, 
118 U. 8. 356, 369; Santa Clara County v. Southern Pacific R. Co., 118 U.S. 
394, 396; Truax v. Raich, 239 U. S. 33, 39; Terrace v. Thompson, 263 U. S. 
197, 216; Home Insurance Co. v. Dick, 281 U. S. 397, 411. Exerting by its 
authorized agent the power of eminent domain in taking the petitioner’s 
property, the United States became bound to pay just compensation. 
United States v. Great Falls Mfg. Co., 112 U. 8. 645, 656; United States v. 
North American Co., 253 U. S. 330, 333; Campbell v. United States, 266 
U. 8. 368, 370, 371; Phelps v. United States, 274 U. 8. 341, 343, 344; Inter- 
national Paper Co. v. United States, ante, p. 399. And this obligation was to 
pay to the petitioner the equivalent of the full value of the property contem- 
poraneously with the taking. Phelps v. United States, supra; Brooks- 
Scanlon Corp. v. United States, 265 U. S. 106, 123. 

The Congress recognized this duty in authorizing the expropriation. The 
Act of June 15, 1917, under which the requisition was made, provided for 
the payment of just compensation. The Congress did not attempt to give 
to any officer or administrative tribunal the final authority to determine the 
amount of such compensation, and recovery by suit against the United 
States was made an integral part of the legislative plan of fulfilling the con- 
stitutional requirement. The Act provided as follows: 

Whenever the United States shall . . . requisition any contract, 

. requisition, acquire or take over . . . any ship, . . . in accord- 

ance with the provisions hereof, it shall make just compensation there- 

for, to be determined by the President; and if the amount thereof, so 

determined by the President, is unsatisfactory to the person entitled 

to receive the same, such person shall be paid seventy-five per centum 

of the amount so determined by the President and shall be entitled to 

sue the United States to recover such further sum as, added to said 

seventy-five per centum, will make up such amount as will be just 

compensation therefor, in the manner provided for by section twenty- 

four, paragraph twenty, and section one hundred and forty-five of the 

Judicial Code. “4 

Section 24, paragraph 20, of the Judicial Code, U. 8. C., Tit. 28, §41, subd. 

(20), gives jurisdiction to the District Courts of the United States, concurrent 

with the Court of Claims, of claims against the United States not exceeding 

$10,000, founded upon the Constitution, or any law of Congress, or upon 

any contract, express or implied, with the Government of the United States, 

1See United States v. Jones, 109 U. S. 513, 519; Monongahela Navigation Co. v. United 

States, 148 U. S. 312, 327; Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685, 695; 

Backus v. Fort Street Union Depot Co., 169 U. S. 557, 559; United States v. Babcock, 250 U. S. 

328, 331; Bragg v. Weaver, 251 U. 8. 57, 59; Seaboard Air Line Ry. Co. v. United States, 261 

U. 8. 299, 304; North Laramie Land Co. v. Hoffman, 268 U. 8. 276, 285, 286; Great Northern 
Ry. Co. v. United States, 277 U. S. 172, 182; Dohany v. Rogers, 281 U. S. 362, 369. 
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when the claimant would be entitled to redress against the United States 
in a court of law, equity, or admiralty, if the United States were suable. 
The case of an alien friend is not excepted. Section 145 of the Judicial 
Code (U. 8. C., Tit. 28, §250) gives to the Court of Claims jurisdiction of 
suits on similar claims against the United States without limit of amount. 
The authority conferred upon the President by the Act of June 15, 1917, 
was exercised by him through the United States Shipping Board Emergency 
Fleet Corporation, and as the compensation fixed by that Corporation was 
not satisfactory to the petitioner, it became entitled under the express terms 
of the Act to bring suit against the United States to recover the amount justly 
payable by reason of the requisition. 

The Act of June 15, 1917, makes no reference to section 155 of the Judicial 
Code with respect to alien suitors, and the question is whether that provision 
should be implied as establishing a condition precedent and the recovery thus 
be defeated. It is at once apparent that such an implication would lead to 
anomalous results. It would mean that, although the United States had 
actually taken possession of the property and was enjoying the advantages 
of its use, and the alien owner was unquestionably entitled to compensation 
at the time of the taking, it was the intention of the Congress that recovery 
should be denied, or at least be indefinitely postponed until the Congress 
made some other provision for the determination of the amount payable, if 
it appeared that citizens of the United States were not entitled to prosecute 
claims against the government of the alien’s country in its courts, or that 
the United States did not recognize the régime which was functioning in 
that country. 

We find no warrant for imputing to the Congress such an intention. 
“ Acts of Congress are to be construed and applied in harmony with and not 
to thwart the purpose of the Constitution.” - Phelps v. United States, supra. 
The Fifth Amendment gives to each owner of property his individual right. 
The constitutional right of owner A to compensation when his property is 
taken is irrespective of what may be done somewhere else with the property 
of owner B. As alien friends are embraced within the terms of the Fifth 
Amendment, it cannot be said that their property is subject to confiscation 
here because the property of our citizens may be confiscated in the alien’s 
country. The provision that private property shall not be taken for public 
use without just compensation establishes a standard for our Government 
which the Constitution does not make dependent upon the standards of 
other governments. The Act of Congress should be interpreted in the light 
of its manifest purpose to give effect to the constitutional guaranty. 

Nor do we regard it as an admissible construction of the Act of June 15, 
1917, to hold that the Congress intended that the right of an alien friend to 
recover just compensation should be defeated or postponed because of the 
lack of recognition by the Government of the United States of the régime 
in his country. A fortiori, as the right to compensation for which the Act 
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provided sprang into existence at the time of the taking, there is no ground 
for saying that the statute was not to apply, if at a later date, and before 
compensation was actually made, there should be a revolution in the country 
of the owner and the ensuing régime should not be recognized. The question 
as presented here is not one of a claim advanced by or on behalf of a foreign 
government or régime, but is simply one of compensating an owner of prop- 
erty taken by the United States. 

The Act of June 15, 1917, if read according to its terms, presents no diffi- 
culty. A condition should not be implied which, to say the least, would raise 
a grave question as to the constitutional validity of the Act. Federal Trade 
Comm. v. American Tobacco Co., 264 U.S. 298, 307; Missouri Pacific R. Co. 
v. Boone, 270 U. 8. 466, 471, 472; Blodgett v. Holden, 275 U. 8. 142, 148; 
Richmond Screw Anchor Co. v. United States, 275 U. 8. 331, 346; Lucas ». 
Alexander, 279 U.S. 573, 577. 


Judgment reversed. 


CONNECTICUT v. MASSACHUSETTS 
(282 U. S. 660) 


Decided February 24, 1931 


This court will not exert its extraordinary power to control the conduct of one State at the 
suit of another, unless the threatened invasion of rights is of serious magnitude and established 
by clear and convincing evidence. The burden of proof in such cases is much greater than that 
generally imposed on a private party seeking to enjoin another. 

Pursuant to Acts of her legislature, and subject to limitations fixed by the Secretary of War, 
Massachusetts proposes to divert water from streams within her territory, the Ware and Swift 
Rivers, which are tributaries of the Connecticut, a navigable river flowing through Massachu- 
setts and thence through the State of Connecticut. The diverted water will be conducted out 
of the Connecticut River watershed, to the Boston district, where it will be used for drinking 
and other domestic purposes. That district will be faced by a water shortage in the near fu- 
ture and the tributaries referred to were selected, after elaborate research, as the source of 
new supply, rather than sources in the eastern part of Massachusetts which are polluted or 
liable to become so. Connecticut sought to enjoin the diversion, for herself and as parens 
patriae. Held, upon the facts as found by a master and accepted by the court: 

(1) The controversy is not necessarily to be determined by the common law of riparian 
rights, which prevails in both States. 

(2) Suits of this kind are to be determined on the basis of equality of right, which means, not 
that there must be an equal division of the waters of the stream among the States through 
which it flows, but that the principles of right and equity shall be applied, having regard to the 
constitutional equality of the States, and that, upon a consideration of the pertinent laws of the 
contending States, and all other relevant facts, this court will determine what is an equitable 
apportionment of the use of such waters. 

(3) The facts do not show that any real or substantial injury or damage will presently result 
to Connecticut from the proposed diversion. 

(4) The possibility that hydro-electric works in Connecticut, which, as now existing, will not 
be affected by the proposed diversions, might be enlarged in the future so as to use the whole 
capacity of the river, is not ground for enjoining the diversions. 

(5) The proposed diversions by Massachusetts should not be enjoined. 

(6) Inasmuch as the diversions intended by Massachusetts are limited to the tributaries in 
question, Connecticut has no occasion to ask for an injunction against future diversions from 
other tributaries. 

(7) Connecticut’s bill will be dismissed without prejudice to her right to maintain a suit 
against Massachusetts whenever it shall appear that substantial interests of Connecticut are 
being injured through a material increase of the amount of the waters of the Ware and Swift 
diverted by or under the authority of Massachusetts over and above the quantities authorized 
by the Acts of the legislature as heretofore limited by the War Department. 
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Mr. Justice Butuer delivered the opinion of the court. 

The State of Connecticut brought this suit against the Commonwealth 
of Massachusetts to enjoin her from diverting waters from the watershed 
of the Connecticut river to provide water for Boston and neighboring cities 
and towns. 

Legislation of Massachusetts authorizes diversion into the Wachusett 
reservoir of the flood waters of the Ware river, c. 375, Laws 1926, and of 
certain waters of the Swift river, c. 321, Laws 1927. The watersheds of 
these rivers are about midway between the Boston district and the westerly 
boundary of the Commonwealth. They are tributaries of the Chicopee; 
all are non-navigable streams wholly within Massachusetts. The Chicopee 
empties into the Connecticut just above Springfield. The latter rises in 
Canada and northern New Hampshire. It flows between New Hampshire 
and Vermont through Massachusetts and Connecticut into Long Island 
Sound. It is about 345 miles long and drains 11,300 square miles of which 
1,385 are in Connecticut. 

The complaint alleges: 

Connecticut and Massachusetts recognize the common law doctrine that 
riparian owners have the right to the undiminished flow of the stream free 
from contamination or burden upon it. Connecticut appears as owner of 
riparian lands and of the bed of the river and as parens patriae. The pro- 
posed diversion will take water tributary to the Connecticut entirely out of 
its watershed, will impair navigability of that stream, will take flood waters 
and thereby cause damage to agricultural lands that are subject to yearly 
inundation. The Connecticut is now heavily burdened with offensive mat- 
ter put into the river in Massachusetts and requires all the water that nat- 
urally comes down the river to prevent it from becoming a nuisance and 
menace to public health. The diversion will destroy property of Connecti- 
cut and of its inhabitants without due process of law and cause injury for 
which there is no adequate remedy at law. The diversion presently pro- 
posed is only a portion of that covered by the plan adopted by Massachusetts 
which includes the acquisition of the waters of other tributaries of the 
Connecticut. 

By its answer and amendments thereto Massachusetts denies that the 
proposed diversion will cause any injury or damage, and avers that the 
amount of water to be taken is negligible when compared with the flow of 
the river where it enters Connecticut, that an emergency exists in Massa- 
chusetts constituting a justification for a reasonable use of such waters, that 
the serious injury to the people of the Commonwealth if diversion be pro- 
hibited compared to the trivial damage possibly caused to Connecticut and 
its people if diversion be permitted should lead a court of equity to give 
substitutional relief rather than that specifically prayed, that Connecticut’s 
contention that the diversion will interfere with navigation is not open in 
the absence of proof that Massachusetts has diverted or actually proposes to 


d 
Pp 
a 
te 
a 
ac 
al 
w 
sp 
fo 
di 
ve 
gr 
da 
M 
ar, 
ti 
fre 
da 
of 
in 
Ca] 
riv 
wa 
adc 
poy 
fut 
co 
wit 
reg 
§10 
hea 
sior 
bet 
exce 
exce 
he 


JUDICIAL DECISIONS 165 


divert more water than is permitted by the War Department, that the 
proposed diversion is in all respects a reasonable use of the waters in question 
and that the project will stabilize the flow of the river and result in benefit 
to Connecticut and the lower riparian owners. 

By its reply, Connecticut denies Massachusetts’ affirmative allegations 
and alleges that there is no necessity for the diversion and that there is an 
adequate supply of water in the eastern part of Massachusetts. 

The court appointed Charles W. Bunn of Minnesota as special master 
and authorized him to take and report to the court the evidence together 
with his findings of fact, conclusions of law and recommendations for a de- 
cree. The master filed his report and the evidence introduced by the re- 
spective parties. It shows that he heard arguments in their behalf, and sets 
forth his findings and conclusions with a recommendation that the bill be 
dismissed and that (if it be held that lack of present purpose further to de- 
velop power at King’s Island does not warrant denial of injunction on that 
ground) the decree contain a provision for the protection of the owner of the 
dam and power at that place. Connecticut filed numerous exceptions. 
Massachusetts made no objection to the report. The court has heard the 
arguments of counsel and considered their briefs for and against the excep- 
tions and upon the final submission of the case. 

The report shows that Connecticut sought to prove that any subtraction 
from the flow of the Connecticut river through that State will cause serious 
damage to the State and its people in that it will impair the navigability 
of the stream, lessen productivity of river bottom lands by diminution of 
inundation during times of high water in each year, diminish the power 
capable of development at King’s Island, diminish the run of shad in the 
river and decrease its capacity to discharge and destroy sewage. 

The brief substance of the master’s findings of fact follows: 

Boston and the surrounding metropolitan area are faced with a serious 
water shortage in the near future and there is need for a large quantity of 
additional water. That district includes 35 cities and towns having a 
population of 1,900,000. Other nearby cities and towns are likely in the 
future to depend on that district for water supply. The total population 
concerned is now 2,860,000 and it is estimated that it will reach 4,572,000 
within forty years. There is no serious dispute about the need of the 
region to provide presently for additional water. 

Massachusetts applied to the Secretary of War (Act of March 3, 1899, 
§10, 30 Stat. 1151) for authority to make the proposed diversions. After 
hearing both sides and examining the facts, the Secretary permitted diver- 
sion of the flood waters of the Ware in excess of 85 million gallons per day 
between October 15 and June 15 and prohibited the taking of any water 
except during that period. He permitted diversion of all waters of the Swift 
except enough to maintain a flow therein of 20 million gallons per day; but 
he required that, during the period from June 1 to November 30 there shall 
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be released from the impounding dam 110 cubic feet per second (71 million 
gallons per day) whenever the flow of the Connecticut at Sunderland, 
Massachusetts (a town 20 miles north of the confluence of the Chicopee 
and Connecticut), is 4,650 cubic feet per second or less, and 70 cubic feet 
per second (45 million gallons per day) when the flow is more than 4,650 
and less than 4,900 cubic feet per second. The Secretary found that the 
discharge at Sunderland of 4,650 cubic feet per second corresponds to an 
average gauge height at Hartford of two feet and that a discharge of 4,900 
cubic feet per second corresponds to 2.1 gauge height at Hartford. 

The annual flow of the Connecticut at the Massachusetts-Connecticut 
boundary is about 17,000 cubic feet per second, approximately 11,000 
million gallons a day. The watershed above that boundary is 9,915 square 
miles. The drainage of the Ware at the point of diversion on that river is 
98 square miles and that of the Swift at the point of diversion is 186 square 
miles. The diversion permitted by the Secretary will furnish about 191 
million gallons per day. The Massachusetts Acts do not authorize the 
diversion of any waters other than the Ware and Swift and as to these the 
record shows that (as far as counsel can commit it) Massachusetts proposes 
to abide by the War Department requirements and restrictions. 

The total area subject to such diversions is 2.93 per cent of the watershed 
above Connecticut. The permitted diversions represent an average yearly 
subtraction from the flow of the Connecticut at the state line of about two 
per cent; but 94 per cent of this occurs when the Hartford gauge reads above 
3.5 feet which means 11.5 feet depth of water. The Government has here- 
tofore sought to maintain 10 feet of water below Hartford. A War Depart- 
ment project contemplates a 12-foot channel. (On that bottom level, 3.5 
feet on the gauge would mean 13.5 feet of water.) 

Dredging is required every year to maintain a channel of 10 feet over 
numerous bars below Hartford. Navigation is difficult when the depth 
falls below 10 feet. There is no difficulty when there is 12 or even 11 feet. 
The required release of water from the Swift river reservoir during periods 
of low water will somewhat benefit navigation. The maximum diversions 
are at high water and lessen depth five to six inches. At medium stages 
the diversion is less and at very low stages the flow is increased. The 
diversion will not perceptibly or materially interfere with navigation. 

The height of floods will be lessened from one to sixinches. Because of the 
diversion, small pieces of hay land will fail to receive flood waters. It is 
impossible to determine from the evidence to what extent that will occur. 
The lessening of spring floods will have its advantages and disadvantages; 
it will reduce some damages and increase others. The damage to the hay 
land is not shown to be of serious magnitude; and, far from being established 
by clear and convincing evidence, it is not shown by evidence making it 
possible of computation or proving that it is large. 

There is shown one possible development of power. It is at King’s Island 
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in Connecticut where 4,000 horsepower is now produced. The owner has 
been authorized by the Federal Power Commission to build a higher dam 
to develop approximately 50,000 horsepower. It is not shown that the com- 
pany has determined so to do, or that the necessary capital has been ar- 
ranged for. The present use of the water for power purposes will not be 
disturbed by the diversion. If waterpower shall be developed to the extent 
of 50,000 horsepower, the diversion will cause an injury of $80,000. 

Connecticut failed to establish that the taking of flood waters will be 
materially injurious to the shad run or that the diversion will perceptibly 
increase the pollution of the river. 

The legislative determination to use the waters of the Ware and Swift 
was made and the Acts of 1926 and 1927 were passed as the result of long- 
continued and careful study. Connecticut submits two plans to show that 
the northeastern part of Massachusetts has abundant supplies of water for 
the Boston district. 

The first involves combining water from 15 watersheds on the Assabet, 
Sudbury, Shawsheen and Ipswich rivers. The plan involves pumping 
and also treatment of the water for its purification. From an engineering 
standpoint it is inferior to that adopted for the Ware-Swift development. 
And, while a considerable amount of water from these sources may be made 
available, most of it is of a quality much inferior to the waters of the Ware 
and Swift. And the amount would be inadequate and constitute only a part 
of the needed supply. The operation of the plan would be of uncertain 
duration and might have to be abandoned. 

The second plan is based on the taking of water from the Merrimack. 
That stream drains a large watershed mainly in New Hampshire. It is 
polluted and the pollution is practically beyond the control of Massachusetts. 
There is no certainty of its improvement or that it will not become worse. 
Unquestionably, polluted water may be made wholesome by proper treat- 
ment. A considerable amount of industrial waste from mills, cellulose 
plants, tanneries, rendering works and gas works, of which there are many 
in New Hampshire, is peculiarly difficult to eliminate from water. The 
necessary treatment of waters so polluted involves several processes—storage 
for 30 to 90 days in a large reservoir, aeration, filtration, chlorination. These 
introduce a human element subject to weaknesses and failures of human 
nature. Instances of breakdowns are given. ‘There is a small element of 
danger involved in every elaborate system of water purification. With a 
single exception, all the witnesses expressed preference for a supply of origi- 
nally pure water over a purified polluted one. Lawrence is the only city 
in Massachusetts using Merrimack water for drinking. It consumes an 
extraordinary amount of bottled water the cost of which in 1916 was about 
55 per cent of the amount paid for public water for all purposes. The plan 
contemplates the taking of 200 million gallons per day from the Merrimack 
at Tyng’s Island, just below the New Hampshire line. That is about one- 
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quarter of its flow. Factories below the proposed takeout would be liable to 
suffer damage from the diversion. The stream is navigable below Haverhill 
and it is not certain whether the taking of that amount would be permitted 
by the Government. The master says: 


I find the taking from the Merrimack ought not to be imposed upon 
the Boston District. Because first the water is a polluted water and 
Massachusetts has no adequate control of the pollution or adequate 
remedy to cure it; that the water is of quality much inferior to the 
Ware and Swift and the proposed project inferior from an engineering 
standpoint to the reservoir and tunnel which the Ware and Swift 
development involves. 


The Massachusetts legislation confines itself to the taking of certain 
waters of the Ware and Swift. The Secretary of War has imposed additional 
limitations. Massachusetts declares that she intends to divert no more 
water than the Secretary of War permits and that she will in every way fol- 
low the conditions he imposes. 

The exceptions filed by Connecticut need not be set forth or considered 
in detail. The governing rule is that this court will not exert its extraordi- 
nary power to control the conduct of one State at the suit of another, unless 
the threatened invasion of rights is of serious magnitude and established by 
clear and convincing evidence. New York v. New Jersey, 256 U. 8. 296, 
309. Missouri v. Illinois, 200 U. 8S. 496, 521. The burden on Connecticut 
to sustain the allegations on which it seeks to prevent Massachusetts from 
making the proposed diversions is much greater than that generally required 
to be borne by one seeking an injunction in a suit between private parties. 
North Dakota v. Minnesota, 263 U. 8. 365, 374. There has been brought 
forward no adequate reason for disturbing the master’s findings of fact. 
They are amply sustained by the evidence and are adopted by the Court. 

Connecticut suggests that, under the common law in force in both States, 
each riparian owner has a vested right in the use of the flowing waters and 
is entitled to have them to flow as they were wont, unimpaired as to quantity 
and uncontaminated as to quality. It maintains that the taking of waters 
from the Ware and Swift infringes vested property rights in that State 
which cannot be taken without its consent against the will of the owners. 
And it insists that this court, following the law enforced by each of the States 
within its own boundaries, should grant injunction against any diversion 
from the watersheds of these rivers. 

But the laws in respect of riparian rights that happen to be effective for the 
time being in both States do not necessarily constitute a dependable guide 
or just basis for the decision of controversies such as that here presented. 
The rules of the common law on that subject do not obtain in all the States 
of the Union, and there are variations in their application. The doctrine 
of appropriation prevails in some States. And every State is free to change 
its laws governing riparian ownership and to permit the appropriation of 
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flowing waters for such purposes as it may deem wise. United States »v. 
Rio Grande Irrigation Co., 174 U. 8. 690, 702. 

For the decision of suits between States, federal, state and international 
law are considered and applied by this court as the exigencies of the particular 
case may require. The determination of the relative rights of contending 
States in respect of the use of streams flowing through them does not depend 
upon the same considerations and is not governed by the same rules of law 
that are applied in such States for the solution of similar questions of private 
right. Kansas v. Colorado, 185 U. 8S. 125, 146. And, while the municipal 
law relating to like questions between individuals is to be taken into ac- 
count, it is not to be deemed to have controlling weight. As was shown in 
Kansas v. Colorado, 206 U. 8S. 46, 100, such disputes are to be settled on the 
basis of equality of right. But this is not to say that there must be an equal 
division of the waters of an interstate stream among the States through which 
it flows. It means that the principles of right and equity shall be applied 
having regard to the ‘‘equal level or plane on which all the States stand, 
in point of power and right, under our constitutional system” and that, upon 
a consideration of the pertinent laws of the contending States and all other 
relevant facts, this court will determine what is an equitable apportionment 
of the use of such waters. Wyoming v. Colorado, 259 U. 8. 419, 465, 470. 

The development of what Mr. Justice Brewer, speaking for the court in 
Kansas v. Colorado, 206 U. S. 46, 98, refers to as interstate common law is 
indicated and its application for the ascertainment of the relative rights of 
States in respect of interstate waters is illustrated by Missouri v. Illinois, 
200 U. S. 496; Kansas v. Colorado, supra; Wyoming v. Colorado, supra, and 
Wisconsin »v. Illinois, 278 U. 8. 367; 281 U. S. 179. Two of these cases are 
much like the one at bar. 

Kansas v. Colorado was a suit to prevent the latter from withholding 
waters of the Arkansas river from flowing as they were wont through 
Kansas. The common law rule as to riparian ownership was then generally 
recognized in Kansas while in Colorado the doctrine of appropriation pre- 
vailed. The court held that the upper State was not entitled to use the 
waters of the Arkansas flowing therein as it chose regardless of resulting 
conditions or impairment of the right to the use of such waters in the lower 
State. It was shown that, without diversion from the watershed, the waters 
of the Arkansas in Colorado were and for many years had been used to irri- 
gate and make productive what theretofore had been barren lands. It 
was found that the resulting diminution of the flow of the river caused per- 
ceptible injury to a portion of the valley in Kansas but that it had been of 
little, if any, detriment to the great body of the valley. The court held (206 
U.S. at p. 114) that the rule of equality of right forbade interference with 
the existing withdrawals of water in Colorado. 

In Wyoming v. Colorado the former sued to prevent a diversion of the 
waters of the Laramie river which rises in Colorado and flows into Wyoming. 
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Both States are in the arid region and apply the doctrine of appropriation. 
Wyoming objected on the ground that the diversion was to another water- 
shed. The court held (p. 467) that: 


The principle of such diversions being recognized in both States, its 
application to this interstate stream does not in itself afford a ground for 
complaint, unless the practice in both be rejected in determining what, 
as between them, is reasonable and admissible as to this stream, which 
we think should not be done. 


The problem there presented was expressed as follows (p. 467): 


We are thus brought to the question of the basis on which the rela- 
tive rights of these States in the waters of this interstate stream should 
be determined. Should the doctrine of appropriation, which each 
recognizes and enforces within her borders, be applied? Or is there 
another basis which is more consonant with right and equity? 


After an elaborate discussion of the facts, the Court said (p. 470): 


We conclude that Colorado’s objections to the doctrine of appropria- 
tion as a basis of decision are not well taken, and that it furnishes the 
only basis which is consonant with the principles of right and equity 
applicable to such a controversy as this is. 


It is very clear that, under earlier decisions here, the strict rules for which 
Connecticut contends are not necessarily controlling in this case. There is 
nothing in the master’s findings of fact to justify an inference that any real 
or substantial injury or damage will presently result to Connecticut from the 
diversions by Massachusetts authorized by the Acts of 1926 and 1927 as 
limited and defined by the Secretary of War. No discussion is required as 
to the effect of the proposed diversion upon the navigability of the river, 
agriculture, fish life or pollution in Connecticut. 

The proposed taking of the waters of the Swift and Ware will not affect 
the present dam, works or production of power at King’s Island. While 
the owning company has secured authority to build the higher dam, it has 
not resolved so to do. It is not found and there is nothing to show that it 
intends to construct any dam or works of a kind or capacity that, if now in 
use, would be injuriously affected by such diversion. At most there is a 
mere possibility that at some undisclosed time the owner, were it not for 
the diversion, might construct additional works capable of using all of the 
flow of the river including the waters proposed to be taken by Massachusetts. 
Injunction will not issue in the absence of actual or presently threatened 
interference. The facts disclose no basis for relief in respect of that prop- 
erty. New York v. Illinois, 274 U. 8S. 488. New Jersey v. Sargent, 269 
U. 8. 328, 331, 338. 

Drinking and other domestic purposes are the highest uses of water. AnD 
ample supply of wholesome water is essential. Massachusetts, after elabo- 
rate research, decided to take the waters of the Ware and Swift rather than 
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to rely on the sources in the eastern part of the Commonwealth where all 
are or are liable to become polluted. We need not advert to other considera- 
tions, disclosed by the evidence and findings, to show that the proposed 
use of the waters of the Ware and Swift should not be enjoined. 

Connecticut maintains that the presently proposed diversion will not be 
adequate for the future needs of the Boston district and that the size and 
character of the works as well as legislative reports and other circumstances 
disclose an intention on the part of Massachusetts, when the need shall arise, 
to draw from other rivers—Miillers, Deerfield, Quaboag and Westfield— 
tributary to the Connecticut and insists that the decree should restrain 
Massachusetts forever from increasing its diversion to an amount in excess 
of what the Secretary of War has already indicated would cause no damage 
to the navigation of the Connecticut. 

The scope of the project is that shown by the Acts as limited by the de- 
termination of the War Department. It involves no diversion from streams 
other than the Ware and Swift. Massachusetts declares that she intends to 
and must obey these findings of the War Department. Her statements 
before the master and here clearly negative any threat, intention or purpose 
to make any diversion of water in excess of that specified or otherwise than 
as set forth in the determinations of the War Department. Injunction 
issues to prevent existing or presently threatened injuries. One will not be 
granted against something merely feared as liable to occur at some indefinite 
time in the future. New York »v. Illinois, supra. New Jersey v. Sargent, 
supra. 

Connecticut’s bill of complaint will be dismissed without prejudice to her 
right to maintain a suit against Massachusetts whenever it shall appear 
that substantial interests of Connecticut are being injured through a ma- 
terial increase of the amount of the waters of the Ware and Swift diverted 
by or under the authority of Massachusetts over and above the quantities 
authorized by the Acts of 1926 and 1927 as heretofore limited by the War 
Department. Each party will pay its own costs, one-half of the expenses 
incurred by the special master and one-half the amount to be fixed by the 
court as his compensation. 

Counsel for Massachusetts will prepare a form of decree in consonance with 
this decision and furnish a copy to counsel for Connecticut within fifteen 
days; and, within ten days after such submission, the draft decree together 
with suggestions in behalf of Connecticut, if any, will be submitted to the 
court. 


4 
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SPECIAL CLAIMS COMMISSION 
UNITED STATES AND MEXICO! 


Tue UNITED STATES OF AMERICA ON BEHALF OF 


1. Cornelia J. Pringle e al., 9. Beatrice L. Robinson, 
2. John Pauline Conklin, 10. Theresa Johnson Box, 
3. Lila Farland Anderson, 11. Nell A. Gregory, 

4. Charles F. Hase et al., 12. Mabel MacDonald, 

5. Eva W. Ross et al., 13. Wm. B. McHatton, 
6. Frank W. Simmons, 14. Jessie H. Cassaday, 
7. Matilda Symansky Bodine, 15. Helen Hintz Coy, 

8. Security Trust and Savings Bank, 16. 8S. B. Couch, 


17. Lucy Evans Swoyer. 
v. 
THE UNITED Mexican STATES 
(Docket No. 449) 
Opinion rendered in the City of Mexico, April 26, 1926 


Under the Special Claims Convention between Mexico and the United States, signed Sept. 
10, 1923, the two countries referred to the Commission claims which arose during the revo- 
lutions and disturbed conditions in Mexico from Nov. 20, 1910 to May 31, 1920, due to 
the acts of certain specified forces, including bandits, provided in any case it was established 
that the appropriate authorities omitted to take reasonable measures to suppress the 
bandits or treated them with lenity. 

When fixing a period within which the losses or damages suffered by American citizens 
might determine the presentation of a claim to the Commission, it is evident that the con- 
vention did not intend to assert that Mexico was in a continual state of revolution during 
the whole of this period. 

The murder of the Americans at Santa Isabel in January, 1916, while on their way to 
reopen the mines in Chihuahua, was found to have been perpetrated by followers of 
Francisco Villa, but there was no evidence that Villa was present in person. 

In September, 1915, the Villistas had been dispersed by the Carranza forces under the 
command of General Obregon, and in October, 1915, the Government of the United States 
had recognized the de facto Government of Carranza. 

As soon as the Santa Isabel murders became known, General Carranza issued a decree 
declaring Villa and his lieutenants outlaws, pursuit of the murderers was immediately under- 
taken, and many of them, including their leader Pablo Lopez, were captured and executed. 

Held, that in view of the nature of the activities of the Villistas at the time of the murders, 
and of the attitude of both the United States and Mexican Governments in holding them to 
be bandits, as shown by official documents and pronouncements, the murders were not due 
to the acts of revolutionary forces but were the acts of bandits. 

Held further, that the requirements of the convention covering claims based on banditry 
have not been established in the case. The agreement of July 28, 1920, between the Pro- 
visional Government of Adolfo de la Huerta and Villa, granting the latter certain favors to 
induce him to lay down his arms, was a supreme effort to achieve by any means whatsoever 
the pacification of the country, and cannot be looked upon as an act of leniency in connection 
with the events at Santa Isabel five years before. 

The allegation that the Americans had returned to Mexico to resume their work upon the 
invitation of General Obregon and on his promise of protection, made orally at a banquet, 


1 Established in pursuance of the convention between the United States and Mexico signed 
Sept. 10, 1923. Rodrigo Octavio, Presiding Commissioner; Ernest B. Perry, Commissioner; 
F. Gonzalez Roa, Commissioner. 
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has not sufficient force to bind the Mexican Government therefor, as General Obregon’s 
official position as commander-in-chief of the forces which routed Villa’s contingents, was 
not ak tak his declarations could have had the consequences sought to be ascribed to 
them in the allegation. The Mexican passports in the possession of the murdered Ameri- 
cans were not a guarantee of protection, but were provided merely to allow free transit in 
the country and to identify the bearers. 

Dissenting opinion by the American Commissioner. 


THE PRESIDENT, for the Commission: 

The seventeen claims in connection with the occurrences at Santa Isabel, 
filed jointly under No. 449, for a decision by this Special Claims Commis- 
sion, conformably to the Rules of Procedure (Rule IV, Art. 2), on which, 
however, separate memorials were prepared in the names of: 1. Cornelia 
J. Pringle et al.; 2. John Pauline Conklin; 3. Lila Farland Anderson; 4. Charles 
F. Hase et al.; 5. Eva W. Ross e¢ al.; 6. Frank W. Simmons; 7. Matilda 
Symansky Bodine; 8. Security Trust and Savings Bank; 9. Beatrice L. 
Robinson; 10. Theresa Johnson Box; 11. Nell A. Gregory; 12. Mabel Mac- 
Donald; 13. Wm. B. McHatton; 14. Jessie H. Cassaday; 15. Helen Hintz 
Coy; 16. S. B. Couch; and 17. Lucy Evans Swoyer, having been duly 
examined, it results: 

That the Cusi Mining Company is a corporation operating mines in 
Cusihuiriachic, State of Chihuahua. In obedience to instructions from their 
government, the American officials and employees of the said company 
crossed to their own country owing to the disturbances which occurred in 
Mexico in 1915. In January 1916, the aforesaid officials and employees 
decided to work the mines and came back to Chihuahua for that purpose. 
To this end, they asked that some troops be stationed at the camp, and 
having obtained this they decided to set out under the direction of Mr. C. R. 
Watson, the General Manager. 

On the morning of January 10, 1916, they started out from Chihuahua, 
and while the train was on its way, near Santa Isabel, they were stopped by 
a band of armed men, led by an individual of the name of Pablo Lépez. 
The said armed men stopped the train, entered the Pullman car in which the 
officials and employees of the mine were traveling, obliged them to alight 
and murdered them with great cruelty. 

The American Agent presented in his brief several questions of a general 
nature, to be determined by the Commission for eventual application in the 
decision of each one of the cases grouped under No. 449, and concluded by 
affirming the responsibility of the Mexican Government as regards the said 
cases, and according to the convention, because the parties who caused the 
death of the Americans near Santa Isabel, were Villistas and should be 
considered as among the forces specified in paragraphs 2 and 3 of Article III 
of the convention. 

The Agent of the Mexican Government opposed the point of view of the 
American Agent, in so far as the general questions presented were concerned, 
and he denied the responsibility of the Government of Mexico, as he con- 
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sidered that the crimes of Santa Isabel were the acts of bandits pure and 
simple. 

Besides the memorials presented on behalf of the seventeen claimants, 
and the answers thereto, the Agents also presented their briefs in which all 
the cases were jointly considered and they defended their opinions and con- 
clusions orally. 

From the examination and appreciation of all the above, it results: 

1. That the Commission has as the supreme authority for its judgments, 
the Convention of September 10, 1923, concerted by the two countries, 
“providing for the settlement and amicable adjustment of claims arising 
from losses or damages suffered by American citizens through revolutionary 
acts within the period from November 20, 1910, to May 31, 1920,” and under 
the terms of this convention, claims should be “examined and decided in 
accordance with the principles of justice and equity,”’ since Mexico “‘ wishes 
that her responsibility shall not be fixed according to the generally accepted 
rules and principles of international law, but ex gratia feels morally bound 
to make full indemnification and agrees, therefore, that it will be sufficient 
that it be established that the alleged loss or damage in any case was sus- 
tained and was due to any of the causes enumerated in Article III of the 
Convention.” 

From this provision it is obvious that the convention withdrew from 
among the powers of the Commission the verification of the responsibility 
of Mexico in the light of the principles of international law. Claims should 
be examined and decided according to the principles of justice and equity, 
that is to say, that although, according to the rules of international law, 
the responsibility of Mexico ought not to be recognized, yet it should be 
weighed according to the principles of justice and equity, and further, 
subject to the principles of Article III. 

So that Article III of the convention, which specifies in a detailed manner, 
by limiting and restricting the general terms of Article I, which are the 
forces, whose acts, having been the cause of losses or damages either to 
persons or properties of American citizens, may give rise to a claim, which 
shall be examined and decided by the Commission, evidently constitutes 
the essence of the agreement. 

The said provision reads as follows: 


Article III. The claims which the Commission shall examine and 
decide are those which arose during the revolutions and disturbed 
conditions which existed in Mexico covering the period from November 
20, 1910, to May 31, 1920, inclusive, and were due to any act by the 
following forces: 

1) By forces of a government de jure or de facto. 

2) By revolutionary forces as a result of the triumph of whose cause 
governments de facto or de jure have been established, or by revolution- 
ary forces opposed to them. 

3) By forces arising from the disjunction of the forces mentioned in 
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the next preceding paragraph up to the time when the government de 
jure established itself as a result of a particular revolution. 

4) By federal forces that were disbanded, and 

5) By mutinies or mobs, or insurrectionary forces other than those 
referred to under subdivisions (2), (3) and (4) above, or by bandits, 
provided in any case it be established that the appropriate authorities 
omitted to take reasonable measures to suppress insurrectionists, mobs 
or bandits, or treated them with lenity or were in fault in other par- 
ticulars. 


2. When weighing the claims, then, it is always a preliminary question to 
verify whether the events fall within the terms of the convention, that is to 
say, to establish whether the parties guilty of those events were any of those 
specified in Article III, such verification invariably consisting in the dis- 
cussion of an historical problem. 

It is evident that the convention, when fixing a period within which the 
losses or damages suffered by American citizens might determine the presen- 
tation of a claim to the Commission, did not intend to assert that Mexico 
was in a continual state of revolution during the whole of this period. The 
convention in Articles I and II thereof refers to the damages suffered by 
American citizens “during the revolutions and disturbed conditions which 
existed in Mexico” within a given period. This means literally that during 
this period there were in Mexico “revolutions and disturbed conditions,”’ 
and not a single and permanent revolution. 

Consequently, such preliminary question, in order to examine and decide 
upon the unfortunate occurrences at Santa Isabel, which brought about the 
presentation of the claims filed jointly under No. 449, consists in ascertaining 
whether those acts should be classed as acts committed by any of the parties 
specified in Article III of the convention, and if any of the circumstances 
specified in paragraph 5 were attendant thereupon, in the event that such 
acts be considered as the acts of bandits. 

This question is a very delicate one because the assailants and murderers 
of the Americans at Santa Isabel are considered as Villistas, that is to say, 
as followers of Francisco Villa, whose turbulent activities in Mexico ex- 
tended over a protracted period, one longer than that which the convention 
refers to, and in the course of which Villa appears according to the time and 
the circumstances, under the most different aspects, now as a bandit or as 
a guerrilla, or else as a revolutionary and a general in command of forces. 
However, the Santa Isabel case can be examined and decided by itself in 
view of its special circumstances, without its being necessary to characterize 
in a general manner, either the nature of Villa’s activities or to include them 
under the subdivisions of Article III, which would be prejudging forthwith 
a great number of cases which will have to be presented to the Commission 
for examination and decision. 

3. It is now in the realm of history that in the series of political and mili- 
tary events which took place in Mexico during the period mentioned in the 
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convention, Francisco Villa (the name assumed by Doroteo Arango as a re- 
sult of the pursuit he was subjected to on account of divers and famous acts 
of banditry) was conspicuous in the various revolutionary movements and 
disturbances which occurred in Mexico. 

In 1915, the forces known as Constitutionalists which recognized the 
supreme command of the First Chief, Venustiano Carranza, under the 
leadership of General Obregon, began a vigorous campaign for the annihila- 
tion and final elimination of that disturbing influence, and after a campaign 
lasting several months, the Constitutionalist forces, always victorious, were 
successful in destroying Villa’s forces in the battles of Celaya (April), 
Trinidad (July) and Agua Prieta (September), which then dispersed in 
bands throughout the most uninhabited and inhospitable regions of the 
country. 

General Obreg6n, in his book Eight Thousand Kilometers of Campaigning, 
a work whose authority is in this case invoked by both parties, in which he 
gives a detailed and authorized account of the aforesaid campaign against 
Villa, says literally on page 708: “‘on that defeat (referring to the battle of 
Alamito, September, 1915) and on the taking of the town of Nogales by our 
forces, there was nothing left for Villa but to disperse and march painfully 
across the Sierra in order to seek out his hiding places in Chihuahua, where he 
might resume his former activities as a highway-man and assassin of de- 
fenseless people.” 

Villa’s men having been routed at the end of 1915, an amnesty was decreed 
for all of them, of which nearly eight thousand men availed themselves. 

Just after those events, on October 19, 1915, the Government of the 
United States recognized the de facto Government of Carranza. American 
consulates were reopened in those States that had been subject to those con- 
vulsions; on January 1, 1916, railway traffic between Ciudad Judrez, on the 
border, and Chihuahua, was reéstablished; so that this stage of the fighting 
may thus be looked upon as virtually over. The country entered on a period 
of political reorganization; the Constituent Assembly was called, and it, 
once elected, did its work and drew up a Constitution which was promulgated 
on February 5,1917. Sefior Carranza was elected President of the Republic 
and after a constitutional régime had been restored, he governed for one term, 
still with serious and constant disturbances, until April 1920, when the 
revolution broke out which eventually overthrew him. 

4, The above are the historical facts. It was just after the destruction and 
dispersion of Villa’s forces, which, almost all of them, availed themselves of 
the amnesty decreed by the de facto Government of Carranza, a de facto 
government which was recognized by the United States on October 19, 1915, 
when, immediately after those events, on January 10, 1916, the attack on the 
train at Santa Isabel and the barbarous murder of Americans by a band of 
men under the command of Pablo Lépez took place. It has not been proved 
nor even alleged that. Villa was present at the scene of the occurrence. Ina 
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telegram sent from El] Paso by the official American agent, Cobb, to the 
Secretary of State at Washington, on January 13, it was said: “‘I am con- 
vinced Villa is responsible for massacre at kilometer 68 although no one saw 
him at same massacre.’”’ (General Annexes, Santa Isabel Cases, submitted 
by the American Agent, p. 151.) In his telegram of the day before, the said 
Cobb had already informed the State Department that: ‘‘The bandits were 
commanded by Colonels Pablo Lépez and Beltran, both of whom were Villa 
Colonels and by General Reyna. Reyna is a new name. Some think it 
might be a name assumed by Villa. Santa Isabel is in the heart of the Villa 
country. During his first days as a bandit, Villa is reported to have been 
in the neighborhood on Sunday night. There is no further information than 
this to connect Villa personally with the massacre.’’ (General Annexes, 
Santa Isabel Cases, p. 158.) 

One month later, after fuller investigations, the American Consul at 
Chihuahua, Marion Letcher, reported officially to the State Department 
that ‘“‘all the evidence obtainable seems to show that Lépez and his band 
massacred the eighteen Americans at La Baeza, or Santa Isabel, on January 
10.” 

That the Santa Isabel murderers were considered as Villistas is further 
proved by the decree of General Carranza, dated January 14, a few days 
after that horrible crime, by virtue of which and as a consequence of the 
Santa Isabel case 

in view of the frequence with which outrages by dispersed bands of 
bandits are being repeated in divers places in the country, after the 
Constitutionalist Army has annihilated reaction under arms 

1) The reactionary petty chieftain, ex-General Francisco Villa was 
declared an outlaw; 

2) The reactionary petty chieftains ex-General Rafael Castro and 
ex-Colonel Pablo Lépez were declared outlaws; 

3) Any citizen of the Republic was authorized to apprehend the petty 
chieftains Francisco Villa, Rafael Castro and Pablo Lépez, and to exe- 


cute them without a preliminary trial, drawing up a report in which 
their identification and execution should be placed on record. 


5. By that decree it may be seen that the opinion of the Mexican Govern- 
ment, at the time of those events, was that Villa was then nothing else but 
a bandit, and that the Santa Isabel case was an act of banditry pure and sim- 
ple. Nor has the United States Government ever looked upon it as other- 
wise. 

The official reports of the American consuls and agents have previously 
been transcribed herein. They all describe Villa and his followers as bandits, 
and Cobb, in his telegram of January 12, referring to the nature of Villa’s 
activities after the dispersion of his troops, and to those days when the event 
of Santa Isabel took place, said: ‘‘During his first days as a bandit, Villa is 
reported to have been in the neighborhood on Sunday night.’’ (General 
Annexes, Santa Isabel Cases, p. 158.) 
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And as to the opinion of the American Government, as expressed by high 
and authorized representatives, the conclusion is reached that it is public 
and notorious that at the beginning of the year 1916, a punitive expedition 
of American Federal forces entered into Mexico in pursuit of the bandits, 
and as a consequence of the criminal activities of the band under Villa in the 
country along the border of both nations. 

President Wilson, in a communication to the American press, dated March 
26, 1916, referring to this expedition, expressed himself as follows: ‘As 
already announced, the expedition into Mexico was ordered under an agree- 
ment with the de facto Government of that country, for the sole purpose of 
capturing the bandit Villa,’ and farther on: “I think it is most desirable to 
impress upon the mind both of our people and of the people of Mexico the 
fact that the expedition is purely and necessarily a punitive measure, di- 
rected only towards the elimination of the marauders who committed 
depredations at Columbus, ete.’”’ (Labor Internacional de la Revolucién 
Constitucionalista en México, an official publication of the Mexican Govern- 
ment, p. 192.) 

The use of American forces for that expedition was in accordance with the 
American law, and was authorized by Congress; and the Federal Senate, in 
their respective decision, expressly stated that the use of the armed forces 
of the nation was ‘‘for the sole purpose of capturing and punishing the bands 
of armed bandits,’’ and added farther on “that Congress also extended their 
assurance to the de facto Government of Mexico and to the Mexican people, 
that the pursuit of the said band of outlaws across the international boundary 
line, is solely for the purpose of capturing and punishing the fugitive band 
of outlaws.’’ (Labor Internacional, etc., p. 338.) 

Later on, the Secretary of State, Honorable Robert Lansing, in a note of 
June 20, 1916, in regard to the difficulties which arose on account of that 
same expedition, asserted in positive terms ‘‘that the only purpose of the 
expedition was to capture, destroy or completely disperse the band of Villa’s 
outlaws,” and enumerates, among the facts explaining that punitive ex- 
pedition, the lamentable occurrences at Santa Isabel. (Labor Internacional, 
etc., p. 254.) 

It is easy to understand that had it not been so, if to those activities of 
Villa and his men at that time there had been ascribed a revolutionary 
character against the Government of Mexico, or a political nature of any 
sort, their pursuit by American armed forces within Mexican territory in 
order to capture, destroy or completely disperse them, could not but have had 
the character of an intervention in the internal affairs of Mexico, which the 
American Government always assured was not their intention. 

It is, however, worthy of note that the American punitive expedition was 
effected after a suggestion by the Mexican Government in a note from the 
Department of Foreign Relations, dated March 10, 1916, to the confidential 
agent of the American Government in Mexico, in order that an agreement be 
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concluded with the Government of the United States so as to permit the 
reciprocal crossing of forces of either country into the territory of the other, 
in the zone along the frontier, in pursuit of bandits. (Labor Internacional, 
etc., p. 156.) 

6. There is yet another aspect of the question to be considered. The 
assailants of the train January 10, 1916, did not confine themselves to the 
murder of the Americans, but they also looted and robbed everything of value 
on the train. Abundant evidence of this fact is found in the documents 
presented by the honorable American Agent. In his deposition before a 
notary public at El Paso, Cesar Sala, a passenger on the train attacked, 
says: ‘‘The bandits looted the express car and I saw some trunks laying 
broken open and all the contents scattered on the ground. They took out 
all the silver of the Cusi Mining Company, but I don’t know how much it 
was. The Cusi Mining Company had a considerable sum in Mexican silver 
with Mr. Watson in the first-class car, but before leaving Chihuahua this 
was placed in the express car’’: (General Annexes, p. 80). 

Eleno Lépez, another passenger on the train, declared: ‘‘ After the Ameri- 
cans had been shot, the Villistas went to the express car and robbed the 
same.’’ (General Annexes, p. 95.) F. L. Wemple, General Freight and 
Passenger Agent for the Mexico Northwestern Railway Company, to which 
the train attacked belonged, declared: ‘‘ Upon arrival at a point eight (8) 
kilometers west of Santa Isabel, the trail was attacked and robbed... .” 
“The Express Messenger, whose name is Rincén, notified me that all of the 
express matter had been robbed, with the exception of a few articles of small 
value; and that among this Express matter was Six Thousand Five Hundred 
and Eighteen Pesos and Fifty centavos ($6,518.50) Mexican silver coin, in 
sealed bags.’’ Furthermore, Messenger Rincén, upon arrival at Chihuahua, 
reported to me that he had asked the person who appeared to be the leader 
of the bandits who entered the express car, for a receipt for the money and 
other articles of value taken. The bandits refused this and threatened him 
with arms. (General Annexes, p. 110.) The official agent of the United 
States in E] Paso, Cobb, in a telegram to the Secretary of State, dated Jan- 
uary 12, says: “‘ After the massacre, these bandits robbed the train and re- 
tired to Carretas, a few miles distant.’’ (General Annexes, p. 158.) 

All of which, furthermore, goes to show unmistakably that the attack 
on the train was the act of bandits. 

7. From the detailed statement backed up by documents that has been 
made herein, it may clearly be seen that it is impossible to fail to recognize 
that the activities of Villa of a turbulent nature and which disturbed public 
order during a long period, have been lacking in unity. And even, if it be 
possible to describe them, according to the time and to the circumstances, 
by means of different paragraphs of Article III of the convention, yet at 
that time, Villa was no more than a bandit. 

It is to be considered furthermore, that whether the inclusion of these 
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events falls within the scope of the convention does not depend on the fact 
of any revolutionary unity in the activities of Villa being recognized or not. 
Under the terms of the convention, acts of mere banditry may bring about 
the payment of indemnification, while acts due to individuals characteristi- 
cally revolutionary may be insufficient for that purpose, since what is essen- 
tial is not that the act be a revolutionary one or be due to a revolution, but 
that it proceed from some one of the parties specified in Article III. 

It is undeniable, and this has been fully shown by documents, that ac- 
cording to contemporary feeling as expressed by the Governments of the 
United States and Mexico, Villa and his followers, at the time of the horrible 
events at Santa Isabel, cannot be considered otherwise than as bandits. 
With reference thereto, Cobb, the agent of the American Government, in an 
official report to the Secretary of State at Washington, two days after the 
attack on the train, as stated above, ascribed to Villa his true character at 
that moment, saying that: “during his first days as a bandit, Villa is reported 
to have been seen in the neighborhood (of Santa Isabel) on Sunday night.” 

In the last paragraph of Article III aforementioned, there are included 
claims based on acts of banditry, ‘‘ provided in any case it be established 
that the appropriate authorities omitted to take reasonable measures to 
suppress bandits or treated them with lenity or were in fault in other par- 
ticulars.”’ 

None of these requirements has been established in the case before us. 

It belongs to the realm of history that, after the rout and dispersion of 
Villa’s forces towards the end of 1915, the forces of law and order devoted 
their activities to the pursuit, dispersion and extermination of the bandits 
marauding in divers parts of the country, according to the means of the 
government’s command and under very difficult circumstances; and after 
the lamentable occurrences at Santa Isabel, the authorities did not treat 
the assailants of the train and murderers of the Americans with lenity or 
consideration; as they forthwith undertook swift and efficient pursuit and 
succeeded in arresting and executing many of them, among others their 
leader, Pablo Lépez, and dispersed the band completely. It is true that 
Francisco Villa was not captured and that he kept up his turbulent activities 
for a few years more, this, however, does not prove that the established 
government treated him with lenity, as it never ceased to pursue him. 

The agreement of July 28, 1920, as concluded with Villa on behalf of the 
Provisional Government of Sefior Adolfo de la Huerta and through which, in 
consideration of his being granted certain favors, Villa undertook to lay 
down his arms, however strange it may seem, represents a supreme effort 
for achieving, by any means whatsoever, the pacification of the country, 
already weary of long years of serious disturbances, and it cannot be looked 
upon as an act of lenity in connection with the events at Santa Isabel. In 
the first place, as already stated herein, it has not once been alleged that Villa 
was among the assailants of the train or that he ordered the attack. What 
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has been said is that the bandits of Santa Isabel were Villistas, headed by 
Pablo Lépez (known as a Villista officer in the past) (General Annexes, p. 11), 
and by Beltrdn. These individuals, who attacked the train, were pursued 
and Lépez included, were executed, and the effective and vigorous pursuit 
of Villa never ceased. 

Furthermore, the aforementioned agreement was concluded five years 
later, during which time conditions might have been fundamentally altered. 
In his report to the American Secretary of State, dated February 8, 1919, 
the American Consul at Chihuahua, referring to the activities of Villa and 
his band at that time, said: “once again in command of a considerable force, 
Villa no doubt has renewed hopes of not only receiving steady contributions 
from the companies, but also, and what is very important to him, recognition 
as a political factor to be reckoned with and not a mere bandit.”’ (Brief 
of the United States, p. 151.) And above all, this agreement was effected 
by a provisional government, one not recognized and as to whose acts it is 
doubtful whether they could involve responsibility for the nation. 

Under these conditions, and it having been proven that the case of Santa 
Isabel is an act of pure banditry, it is not possible to recognize the responsi- 
bility of Mexico, based on the last paragraph of Article III of the Convention. 

8. The honorable Agent of the United States, however, endeavors to 
determine the responsibility of Mexico on the ground that the Americans, 
so barbarously murdered at Santa Isabel, 

(a) had returned to their industrial work in Mexico having been invited 
by General Obregén, who, in a speech delivered at a banquet in El Paso, 
had promised them the necessary protection, saying that Villa was past 
and done with and 

(b) had entered Mexico with passports issued to them by the Mexican 
authorities. 

Such facts do not have the significance ascribed to them by the American 
Agency. Even if proof had been shown that General Obreg6én had made 
those declarations, they could not, however, have sufficient force to bind 
Mexico to responsibility therefor. General Obregén was at that time, 
doubtless, a prominent personality in Mexico; he was Commander-in-Chief 
of the forces which had routed Villa’s contingents, and the person to whom 
the nation six years later was to entrust the presidency of the Republic. 
Nevertheless, his official position was not such that his declarations could 
have had the consequences which it is now desired to ascribe to them. 
Neither can mere words uttered at a banquet which was not official have 
consequences so transcendental. 

Similarly, as regards the passports. In the volume designated as General 
Annexes—Santa Isabel Cases, submitted by the honorable Agency of the 
United States, there is on pages 40 to 134 a photographic reproduction of the 
passports issued by the Immigration Inspector at Ciudad Juarez, on Decem- 
ber 29, 1915, to C. R. Watson, Manager of the Cusi Mining Company and a 
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victim together with his companions of the murders at Santa Isabel. In the 
aforementioned document all that one can read is the following: ‘‘ Through 
references from Camphuis & Rives. Passport in favor of Mr. C. R. Watson 
to go from this town to Chihuahua.”’ Nothing more. Once he had arrived 
in Chihuahua, Watson obtained another passport, signed by the Acting 
Provisional Governor Colonel Ignacio C. Enriquez, on which one may read: 
“T shall appreciate it if the military and civil authorities will respect the 
person and property of Mr. C. R. Watson, who is perfectly well known to 
me as an honorable person and one abstaining from any participation in 
the politics of this country.” 

It is obvious that such documents were made out merely to allow of free 
transit in the country and to identify the bearer. There is nothing in them 
that could give rise to responsibility on the part of the government on ac- 
count of any incident that might happen to the bearers thereof, except in the 
case of offenses due to civil or military authorities. Besides, the passengers 
must have been conscious of the danger they ran. The fact merely of their 
having applied for an escort, as they did, shows that the Americans who 
went to Cusi knew that the voyage was a dangerous one, and if they under- 
took it without an escort having been furnished, they faced all dangers 
voluntarily. 

The fact of the authorities having assured the travelers that there was no 
danger whatsoever in undertaking this voyage, is denied by those same 
authorities who, according to a document presented by the Mexican Agency 
and sworn to before the judicial authorities, have declared that on that oc- 
casion they informed the Americans of the danger of the voyage by train to 
the camp and that they had not been able to furnish them with an escort 
“in view of the urgent military requirements of the moment for garrisoning 
the principal points.”’ 

All the above circumstances, however, even though they had been fully 
proven, would never of themselves have been sufficient to bind Mexico to any 
responsibility. They have of course created about the victims of the horri- 
ble events at Santa Isabel, a very evident atmosphere of sympathy and 
compassion which, however, is not sufficient for an award to be rendered in 
their favor under the terms of the convention which is the law that has to be 
observed by the Commission. For the claim to be recognized as allowable, 
the painful circumstances of the case cannot be taken into consideration, 
but what is necessary is to prove that the damages were caused by some of 
the parties specified in Article III of the convention and, that, if classed as 
the acts of bandits, they answer to the conditions specified in the last para- 
graph of the aforementioned article. 

9. All these facts, circumstances and arguments having been examined and 

Wuereas, the Mexican Nation is neither morally nor legally bound by 
the events of Santa Isabel, for, though it is true that in the convention it has 
recognized that it is bound to make full indemnification for losses or damages 
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suffered by American citizens, it is also true that this moral obligation was 
subordinate to such losses or damages having been caused by some one of 
the parties specified in Article III of the convention and in the terms of the 
paragraphs thereof; 

WHEREAS, under such conditions, equity, which is a natural sentiment of 
justice as independent of the principles of law and of the precedents of juris- 
prudence, requires that the responsibility of a state which has concerted a 
convention in the liberal terms which gave rise to this Commission, be clearly 
defined and recognized in the strict and indisputable terms of the convention, 
and should there be any doubt or point of view both favorable and unfavor- 
able, subtly appreciable, equity commands that in such a case a responsibility 
assumed in a general way and ez gratia be not recognized. 

WHEREAS, the present cases being determined preliminarily in the sense 
of the non-responsibility of Mexico, and as the Commission does not enter 
into consideration of the particularities of each case, there is no occasion in 
the present decision to take cognizance of the general questions of law and 
procedure discussed by the Agents, in the event that the claims were ad- 
mitted, since the Commission is not competent to render administrative 
decisions but only to take cognizance of and to decide claims presented, stat- 
ing the grounds on which their decision is based. (Rules of Procedure, 
XI, 2.) 

The Commission, by a majority thereof and against the vote of the United 
States Commissioner hereby dismisses the seventeen claims presented in 
connection with the events at Santa Isabel. 

Given in the City of Mexico, D. F., on the twenty-sixth day of the month 
of April, nineteen hundred and twenty-six. 

(Signed) Roprigo Octavio. 
(Signed) F. Gonzauez Roa. 
C. M. 


DISSENTING OPINION IN SANTA ISABEL CLAIMS 


Tue UNITED STATES OF AMERICA, ON BEHALF OF CORNELIA J. PRINGLE AND 
SmpNEY J. PRINGLE, ADMINISTRATOR OF THE ESTATE OF CHARLES A. 
PRINGLE, DECEASED, v. THE UNITED MEXICAN STATES 


Conclusions of the American Commissioner 


(1) A revolutionist is one who, having a plan of government, is engaged in an attempt to 
overthrow an existing government. 

(2) Villa came within this definition of a revolutionist and the fact that he also had the 
characteristic of a bandit does not relieve Mexico of responsibility for his acts. 

(3) The Commission has no more power to cand: thn convention agreement than it 
has to nullify it. 

(4) When the highest military and civil authorities of a nation induce aliens to enter its 
territory to revive industry by promising protection for life and property, an obligation 
arises which international courts must recognize. 

(5) Mexico contracted to indemnify for losses arising from not only revolutionary forces 
but from the disjunction of forces such as occurred between the Carrancistas and Villistas. 
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(6) The existence or non existence of facts de hors the record should not affect the judg- 
ment of this Commission and prevent it from doing justice. 

(7) When the President of Mexico on July 23, 1920, ceded General Villa an extensive and 
valuable ranch and provided for him an escort of fifty trusted men at government expense, 
Mexico recognized his dual personality by referring to him as a “general,” in recognition 
of his military standing and by treating him leniently in his capacity as a bandit. 

(8) The local officers by not furnishing the protection that President Carranza had prom- 
ised fixed Mexico’s responsibility under the clause requiring it to answer if the “appropriate 
officers .were in fault in other particulars. 

(9) Under the rules of equitable jurisprudence recognized in the convention agreement, 
Mexico estopped itself from denying responsibility for the acts of Villa. 

(10) The refusal to make an award for the losses sustained as a result of the Santa Isabel 
murders, in view of the uncontradicted facts in this case, is in effect a nullification of the 
convention agreement. 


Perry, Commissioner, dissenting: 

The conclusions reached in the Presiding Commissioner’s opinion are 
such a departure from the facts as contained in the record, so at variance 
with the established principles of international law and so completely re- 
pugnant to the plain, mandatory and unequivocal terms of the convention 
agreement, that I can not concur therein. 

The following is a brief statement of the case: The United States of Amer- 
ica, on behalf of Cornelia J. Pringle, mother of decedent, in her own right, 
on her own behalf, and Sidney J. Pringle, as administrator of the estate of 
Charles A. Pringle, deceased, asks that they be awarded damages against 
the United Mexican States in the sum of one hundred thousand dollars 
in gold currency of the United States, together with proper interest. 

This claim and sixteen others are presented by the United States on behalf 
of its citizens as a result of the so-called Santa Isabel massacre, which re- 
sulted in the death on January 10, 1916, of fifteen American citizens. 

The facts are, briefly: The Cusi Mining Company owned and operated a 
mine at Cusihuiriachic in the State of Chihuahua in the Republic of Mexico. 
Because of disturbed and revolutionary conditions at and near Cusihuiriachic 
in August 1915, the officials and employees of the mining company were 
compelled in the interests of personal safety to leave the locality of the mine 
and seek safety in flight, and the mine was shut down and mining operations 
were discontinued. In January 1916, the company was urged by Mexican 
officials and others to reopen the mine and resume operations, assurances 
were given the officers of the company by the Governor of Chihuahua, by 
the military commander of the District containing the mine, and by others 
that the District including Cusihuiriachic and through which employees 
of the mining company would travel to reach the mine, was under govern- 
ment control and was safe; military protection for those who would reopen 
the mine was promised by the Mexican Government. 

In January, 1916, the Cusi Mining Company assembled a party of em- 
ployees at the city of Chihuahua in charge of C. T. Watson, its General 
Manager, for the purpose of going to Cusihuiriachic to resume mining opera- 
tions. The Watson party which included Charles A. Pringle, set out by 
rail, from Chihuahua to Cusihuiriachic on the morning of January 10, 1916. 
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While their train was en route, near Santa Isabel in Chihuahua, armed Mexi- 
can forces adhering to the Villa faction and commanded by Colonel Pablo 
Lépez stopped the train. Col. Pablo Lépez and his subordinates entered 
the Pullman car in which the Watson party was traveling, cursed President 
Carranza (to whose Government Villa and Lopez were then opposed and 
against which they were carrying on military operations) and announced 
that they were after Americans. Citizens of the United States were com- 
pelled by force to remove their clothing and leave the train. As they 
reached the ground along the railroad right of way beside the train, they 
were stabbed, bayoneted, cut with knives, shot and killed. These men were 
unarmed, defenseless and unable to make any defense and they made 
none. 

The Mexican Government denies liability and, first, asserts that the Amer- 
icans were negligent in leaving Chihuahua for Cusihuiriachic under condi- 
tions then existing; and second, asserts that Villa was at that time a bandit 
and not a revolutionist. 

In determining those, as well as other questions, the Commission must 
constantly keep before it the charter under which it exists. The Commission 
can only act upon claims and consider defenses that are authorized by the 
charter that brought the Commission into existence. The convention 
agreement signed at Mexico City, September 10, 1923, is specific, certain 
and unequivocal in its terms. Article III thereof reads: 


The claims which the Commission shall examine and decide arethose 
which arose during the revolutions and disturbed conditions which ex- 
isted in Mexico covering the period from November 20, 1910, to May 
31, 1920, inclusive, and were due to any act by the following forces: 

(1) By forces of a Government de jure or de facto. 

(2) By revolutionary forces as a result of the triumph of whose cause 
governments de facto or de jure have been established, or by revolution- 
ary forces opposed to them. 

(3) By forces arising from the disjunction of the forces mentioned in 
the next preceding paragraph up to the time when the government de 
jure established itself as a result of a particular revolution. 

(4) By federal forces that were disbanded, and 

(5) By mutinies or mobs, or insurrectionary forces other than those 
referred to under subdivisions (2), (3) and (4) above, or by bandits, 
provided in any case it be established that the appropriate authorities 
omitted to take reasonable measures to suppress insurrectionists, mobs 
or —" or treated them with lenity or were in fault in other par- 
ticulars. 


This is a solemn compact between two nations. It is a definite agreement, 
as recited in paragraph II thereof, that as Mexico feels morally bound to 
make full indemnification to the United States for losses accruing to its 
citizens during disturbed conditions between the dates mentioned, that 
Mexico will make such indemnification without other proof than that said 
losses were due to the causes enumerated in said Article III. 
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(1) A revolutionist is one who, having a plan of government, is engaged in 
an attempt to overthrow an existing government. 

It is a matter of history that about November 20, 1910, an insurrectionary 
movement was started in northern Mexico, which increased in momentum 
and finally led to the resignation of the then President Porfirio Diaz, on 
March 18, 1911. ; 

One Francisco de la Barra, succeeded Diaz as the head of the de facto 
government. 

On October 15, 1911, Francisco Madero, who headed the revolution 
against Diaz, was elected President and continued ad interim the de facto 
government. 

Revolutions continued and on February 8, 1915, Victoriano Huerta de- 
serted Madero, joined forces with Felix Diaz and led a revolution against 
Madero. Madero was captured and compelled to resign February 14, 
1913, and a few days thereafter both President Madero and Vice President 
Suarez were put to death. 

Pedro Lascurain, the Minister of Foreign Affairs, who, under the Mexican 
Constitution, succeeded to the Presidency, appointed General Huerta Min- 
ister of the Interior, thereupon resigned and Huerta became Provisional 
President. 

About this time Venustiano Carranza, Governor of Coahuila, started a 
revolution in that State and on March 26, 1913, proclaimed the “ Plan of 
Guadalupe,’ naming Carranza as the First Chief of the Constitutionalist 
Army. General Villa, General Zapata and other revolutionists later joined 
Carranza and contributed to the success of his movement. 

Early in 1914 the resignation of Huerta was brought about, and a make- 
shift government of Francisco Carbajal was set up followed by the procla- 
mation of General Gutierrez as Provisional President. General Villa and 
Zapata agreed to the selection of Gutierrez as President but Carranza 
refused to give up his claim to the Presidency. 

The opposition to the Carranza government continued. Villa had de- 
serted Carranza early in 1914 but an agreement was reached about July 
9, 1914, which so far as material reads as follows: 


1. The Division of the North recognized Sefior Venustiano Carranza 
as First Chief of the Constitutionalist Army. 

2. Sefior General Francisco Villa will furnish the Division of the 
North with all the implements required for the speedy and proper 
conduct of military operations leaving to its Chief freedom of action in 
administrative and military affairs when circumstances so demand, under 
the obligation to report his acts to Sefior Carranza for rectification or 
ratification. 


In September, 1914, Villa openly broke with Carranza and on September 
30, 1914, issued a “‘manifesto’’ addressed to the nation giving his reasons 
for refusing any longer to recognize Carranza, declaring that Carranza as- 
sumed executive power at variance with the “Plan of Guadalupe.” 
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Early in October 1914, the Convention of Constitutionalist Generals met 
at Mexico City and later at Aguascalientes and nominated a commission of 
five to take over the government, but Carranza refused to consent to this 
arrangement and on November 9, 1914, issued a manifesto disowning the 
convention and its proceedings, and on November 19, 1914, Obregon issued 
a formal declaration of war against Villa. 

On January 28, 1915, General Obregon (Carrancista) occupied Mexico 
City after the evacuation by the convention. Early in February, Villa 
assumed executive power in Northern Mexico, formed a cabinet and estab- 
lished his headquarters at Aguascalientes. 

From that date Villa was not only in open revolution against the existing 
government, but war had been declared upon him by the existing govern- 
ment. 

Mexico City changed hands several times during June and July, 1913 
[sic], as one or another faction obtained the upper hand in that locality. 

In August 1915, the United States, Brazil and other friendly countries had 
representatives meet in conference in an effort to restore normal conditions 
in Mexico. 

The conferees, after careful consideration of the facts, found that the 
Carrancista party was the only party possessing the essentials for recognition 
as the de facto government of Mexico, and they so reported to their respective 
governments. 

The Carranza Government shortly thereafter on October 19, 1915, was 
accorded de facto recognition by the United States and by a number of the 
Republics of South America. 

The activities of Villa and his forces and the military operations against 
them by the forces of the de facto government in the fall of 1915, after the 
recognition of Carranza are described by General Alvaro Obregon in his 
book entitled Eight Thousand Kilometers of Campaigning. 

General Obregon recounts the engagements between the enemy (Villa’s 
forces) and the troops of the de facto government in the early part of October 
1915, and describes events leading up to Villa’s attack on Agua Prieta on 
November 12, 1915. Villa failed in this attack with a loss of about 1,000 
men, and thereupon retreated to the south. In December 1915, the Con- 
stitutionalist Government granted amnesty to the rebels (except Francisco 
and Hipolito Villa) and Obregon states that over 7,600 Villista officers and 
men took advantage of the privilege. 

Subsequently Villa kept up a continuous campaign against government 
forces which lasted until July 28, 1920, when peace was made between Gen- 
eral Francisco Villa and Eugenio Martinez representing the Government of 
the United Mexican States. Said agreement or treaty of peace among other 
stipulations provided: 

First: General Villa shall lay down his arms and retire to private life. 
Second: The Executive of the Union shall cede to General Villa, 
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in accord with legal requirements, the Canutillo Hacienda in the State 
of Durango and shall deliver to him the titles transferring ownership, 
General Villa shall reside in said Hacienda. 

Third: In the place mentioned, General Villa shall have an escort 
of fifty trusted men, whom he himself shall designate, dependent upon 
the War and Navy Department which shall pay them their correspond- 
ing salaries. Said escort can not be withdrawn nor can it be diverted 
from its sole object of watching over the personal needs of General 
Villa. 

Fourth: The Government shall give to the other persons at present 
forming part of General Villa’s forces, that is, not only those present 
in this town but also those who are to be found in different places 
fulfilling commissions entrusted to them by General Villa, a year’s 
pay corresponding to the rank which they hold at this date. They 
shall also be given tillable lands in places which the interested parties shall 
designate so that they may devote themselves to work upon them. 


Critics who read this and the Presiding Commissioner’s opinion and who 
note the divergent views expressed as to the facts and as to elementary rules 
of law should be charitable. Because of ill health, or otherwise, the Pre- 
siding Commissioner did not meet in conference with his associates to discuss 
the case. Because of continued ill health he went to Cuba where he wrote 
his final decision, one of the Commissioners being at his home in Mexico 
and the other in the United States. If there could have been just one con- 
ference; if there could have been just one opportunity to present and have 
answered one question perhaps it would have been unnecessary to write this 
dissenting opinion. Bearing in mind that President Carranza admitted that 
Villa forces killed the fifteen Americans at Santa Isabel, the question is: 
Do you believe that Mexico should be released from its contractual obliga- 
tions because a ranch and an escort of fifty men is too much pay for a revo- 
lutionary general to receive for this work, or is it because it is too little fora 
bandit to receive, in order to amount to leniency? 

The opinion of the Presiding Commissioner refers to the incident in the 
correspondence between the United States and Mexico where a high officer 
of the former referred to Villa asa bandit. That fact is not controlling. Itis 
believed that not infrequently revolutionists succeed through efforts that 
are not far from banditry; it is not inconceivable that a bandit might some- 
times succeed more easily by joining a revolutionary army. The official 
publication of Mexico employed by the Mexican Agent in his argument 
referred to Villa as Chief of the Army of the North. This admission, however, 
is not controlling as against Mexico. It is the convention agreement which 
controls and that specifically fixed the commencement and termination of 
the revolutionary period. 

During at least a portion of the revolutionary period Villa was Carranza’s 
Chief of the Army of the North. Later he deserted the Carranza or Con- 
stitutionalist forces and became the leader of the Conventionist forces. Villa 
had not only a plan of government but organized a cabinet and carried on 
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the functions of a government over a large portion of the territory of Mexico 
by collecting custom duties and other taxes from the territory controlled 
by him. 

As is stated elsewhere herein the United States recognized the Carranza 
or Constitutionalist Government, and the hostility of the Villa forces toward 
the United States and its citizens is apparent from the following. 

Cesar Sala, a Mexican citizen tells the story in these words: 


As Lépez, followed by his men, passed through the car, he was cursing 
the Americans who were in the car, the President of the United States, 
and Carranza, and was telling the Americans in effect, in Spanish, ‘‘tell 
Wilson to come and save you, and tell Carranza to give you protection. 
Now is the time to come here and protect you,” at the same time using 
vulgar expressions and curse words of the President of the United States, 
of the Americans, and of Carranza. All this time I remained sitting 
where he had told me to sit, and therefore was not able to see all that 
was going on. I heard Lépez order the Americans to remove their 
clothing and got out of the car. Young Maurice Anderson, barefooted 
and in his underclothes, passed me from behind, going up the aisle of 
the car, and got off the car at the front door, stepping off the right 
hand side toward the river. He was followed by MacHatton and an 
old man (whose name I did not know), who was bleeding from the 
side of his face, whom I remember in particular. They also had re- 
moved their clothes. After that I heard the report of guns on the 
right hand side of the train. I inquired of the Mexicans sitting across 
the aisle, who could see out of the window, what was being done, and 
they told me that they were killing the Americans. Becoming more 
frightened I kept quiet. Mrs. Octaviano Lépez told me afterwards 
that she had also been ordered out of the train, as they took her for an 
American because she was wearing an American style hat, but answer- 
ing that she was a Mexican she was saved. I did not hear or see one of 
the Americans say or do anything except as ordered by the Mexicans. 
They had no chance, and died like men. . . . After the armed Mexicans 
left the passenger coach, I got up and crossed to a window on the right 
hand side and looked out. I counted thirteen American bodies in 
piles. I recognized, among them, Mr. Wallace, Mr. Robinson, Maurice 
Anderson, Mr. Pearce, Mr. Evans and some others whom I knew by 
sight but not by name. After the executions were over, Chac6én was 
called from the car. As I heard shots following this, I thought that he 
too had been killed, but about an hour or so later Chac6n and Lépez 
came back together. Pablo Lépez then made a speech to the Mexicans 
assembled. I sat in the car and heard this speech, but I did not dare 
to go outside, even to ask for my grip that had been taken away. In 
this speech, which was made in Spanish, of course, Lépez assured the 
Mexicans that they had nothing to fear, that their lives and property 
would be respected, and that the only harm would be done to Americans; 
that they were after Americans, and that all the Americans they could 
get would be treated in the same way. 


The fact that Villa forces acted like bandits did not prevent them from 
also being revolutionists. 
(3) The Presiding Commissioner seeks to avoid placing the responsibility 
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for this act upon Mexico by the simple statement that ‘‘on January first, 
1916, that period of the war was virtually ended.”’ No exhibit is referred 
to and no evidence is reproduced in support of this statement. It is incon- 
ceivable that testimony could be produced, or should be received to support 
such an assumption. The beginning and the ending of the revolutionary 
period is stated in the convention agreement. 

The position of the Presiding Commissioner suggests this question: Has 
this Commission the power to amend the convention agreement entered into 
by the high contracting parties by striking out ‘‘May 31, 1920,” and in- 
serting in lieu thereof ‘January 1, 1916’? To do so eliminates four years 
and five months of the revolutionary period stipulated and agreed to by the 
high contracting parties which defines it as commencing ‘‘ November 20, 
1910, and ending May 31, 1920, inclusive.” 

If the Commission in this case can eliminate four years and five months, 
in the second case it can cut off four years more, and in the third case it can 
do away with the remaining one year one month and eleven days. 

This Commission was created by the convention agreement. Not one 
of the members of this Commission would be sitting here if it had not been 
for that agreement. Apparently this fact has been overlooked by the Pre- 
siding Commissioner for his opinion assumes that the creature is greater 
than the creator. 

Next to integrity, frankness is one of the most admirable virtues. Why 
should this Commission require later sessions to determine that it is of more 
consequence than its creator? Why not do it now? Why not say to the 
high contracting parties: ‘‘We hereby decree that you are mistaken, there 
never was a revolutionary period in Mexico; the revolutionary period instead 
of commencing on November 20, 1910, and ending May 31, 1920, in fact 
terminated the day before it began?’’ If thisis to be the attitude of the Com- 
mission why not say so in unmistakable language? Why continue the expense 
of this Commission and raise a false hope among two thousand other claim- 
ants if this Commission is to assume power to destroy the very charter which 
brought it into existence? If an effort was being made at this time to extend 
the revolutionary period and to hold Mexico liable for something which 
happened on the first day of June, 1920, I would consider myself unfit to 
serve on this Commission if I would not combat that unjustifiable attempt 
to lengthen for one day the revolutionary period as defined in the conven- 
tion agreement which brought this Commission into existence. Yet, this 
Commission has just as much power to extend as it has to shorten the revo- 
lutionary period. 

It is not necessary to look far for a precedent diametrically opposed to the 
opinion of the Presiding Commissioner. Villa was much more of a com- 
manding figure in Mexican affairs than de la Huerta. On March 31, 1926 
the General Claims Commission between the United States and Mexico by 
unanimous decision said: 
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The de la Huerta revolt against the established administration of 
the Government of Mexico—call it conflict of personal politics or a re- 
bellion or a revolution, what you will—assumed such proportions that at 
one time it seemed more than probable that it would succeed in its attempt to 
overthrow the Obregon administration. 


and later in the opinion declared: 


Had the loss herein complained of occurred within the period from 
November 20, 1910, to May 31, 1920, inclusive, it would seem that the 
claim would have fallen within the jurisdiction of the Special Claims 
Commission constituted in pursuance of the Special Claims Convention 
between the United States and Mexico signed September 10, 1923, 
and effective through exchange of ratifications February 19, 1924. 


While the General Claims Commission has no control over the claims 
presented to this Commission, the quotation discloses how far the Presiding 
Commissioner has departed from the opinion of other international jurists. 

(4) It is undisputed that on December 30, 1915, just thirteen days prior 
to the Santa Isabel incidents, the dominant military officer of the Carranza 
Government agreed to protect the lives of these men if they would return 
to Mexico, put labor to productive employment and thereby prevent want 
and starvation among Mexican people. The exact words of the witness 
R. M. Dudley are: 


I heard and understood the speech of General Alvaro Obregon made 
at that time in the Spanish or Mexican language. General Alvaro 
Obregon then stated to the guests then present his appreciation of the 
expressions of good will toward himself and the Republic of Mexico 
made by the speakers who had preceded him, and then and there invited 
the citizens of the United States who had interests in Mexico to return 
to the Republic of Mexico and open up their mining and various other 
industries located there, and then and there pledged to them the pro- 
tection of the de facto government, which he represented, or with which 
he was connected, promising them full protection. 


The promise of General Obregon was ratified by Mexico, for he was se- 
lected as its next President. Relying on the promise of General Obregon, 
Charles A. Pringle and his associates returned to Mexico. They returned 
for the purpose of restoring to Mexico one of its basic industries. They were 
not profiteers seeking to exploit Mexico. They were not unwelcomed for- 
eigners forcing themselves upon Mexico. They were human beings return- 
ing to Mexico at the urgent request of the Mexican Government to revive 
an industry which would enable the Mexican people to eat and live. 

When these men relying upon the covenant of General Obregon returned 
to Mexico, they were given passports, assured of safe passage and promised 
a military guard. It was the Mexican Government who promised these 
things because the industries of Mexico, which had lain dormant for many 
months, had to be revived or the Mexican people suffer from want. Charles 
A. Pringle and his associates were sober, industrious, efficient, well educated 
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men. Mexico was much more in need at that time of men of this type than 
these men were in need of Mexico. 

If an individual had secured the custody of property upon the repre- 
sentations, made by Mexico to these men to secure their return to Mexico, 
and if the individual after securing possession of the property had negligently 
permitted said property to be destroyed, there is no reported case where a 
court has refused to compel the promisor to pay the promisee the value of 
the property destroyed. 

Charles A. Pringle and his associates returned to Mexico because they 
had the promise of the Mexican Government that their lives would be pro- 
tected. It was to Mexico’s interest to have these men return. Interna- 
tional tribunals should require nations to keep their contracts the same as 
local courts require individuals to do. International tribunals should have 
as much concern for human life as for property rights. 

The opinion of the Presiding Commissioner indicates that if Charles A. 
Pringle and his associates had been killed a few days earlier, they would have 
come under the technical rules of international law and their dependent 
relatives would be entitled to an award. 

It is difficult to reconcile the mandatory and unequivocal terms of the 
treaty with the highly technical and specious reasoning of the Presiding 
Commissioner’s opinion. 

No better way to ascertain how far the Presiding Commissioner has de- 
parted from the plain provisions of the treaty than by setting forth extracts 
from the Presiding Commissioner’s opinion in the first column and extracts 


from the convention agreement in the second column. 


This question is a very delicate one be- 
cause the assailants and murderers of the 
Americans at Santa Isabel are considered as 
Villistas, that is to say, as followers of 
Francisco Villa whose turbulent activities 
in Mexico extended over a protracted period, 
one longer than that which the convention 
refers to, and in the course of which Villa 
appears according to the time and the cir- 
cumstances, under the most different as- 
pects, now as a bandit or as a guerrilla, or 
else as a revolutionary and a general in com- 
mand of forces. . . . 

It is new in the realm of history that in 
the series of political and military events 
which took place in Mexico during the period 
mentioned in the convention, Francisco 
Villa (the name assumed by Doroteo Arango 
as a result of the pursuit he was subjected 
to on account of diverse and famous acts 
of banditry) was conspicuous in the various 


The Commissioners as named shall meet 
at Mexico City within six months after the 
exchange of the ratifications of this con- 
vention, and each member of the Com- 
mission, before entering upon his duties 
shall make and subscribe a solemn declara- 
tion stating ‘‘that he will carefully and 
impartially examine and decide, according 
to the best of his judgment and in accord- 
ance with the principles of justice and equity, 
all claims presented for decision” and such 
declaration shall be entered upon the record 
of the proceedings of the Commission. 

The Mexican Government desires that 
the claims shall be so decided because Mexico 
wishes that her responsibility shall not be 
fixed according to the generally accepted 
rules and principles of international law, 
but ex gratia feels morally bound to make 
full indemnification and agrees, therefore, 
that it will be sufficient that it be established 
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revolutionary movements and disturbances 
which occurred in Mexico. .. . 

On January 10, 1916, the attack on the 
train at Santa Isabel and the barbarous 
murder of Americans by a band of men 
under the command of Pablo Lopez took 
place. . . . It is true that Francisco Villa 
was not captured and that he kept up his 
turbulent activities for a few years more. 
. . . All the above circumstances, however, 
even though they had been fully proven, 
would never of themselves have been suf- 
ficient to bind Mexico to any responsibility. 
They have of course created about the 
victims of the horrible events at Santa 
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that the alleged loss or damage in any case 
was sustained and was due to any of the 
causes enumerated in Article III hereof. 

Since the Mexican Government desires 
to arrive at an equitable settlement of the 
claims of the citizens of the United States 
and to grant them a just and adequate com- 
pensation for their losses or damages, the 
Mexican Government agrees that the Com- 
mission shall not disallow or reject any 
claim by the application of the general 
principle of international law that the legal 
remedies must be exhausted as a condition 
precedent to the validity or allowance of 
any claim. 


Isabel, a very evident atmosphere of sym- 
pathy and compassion, which, however, 
is not sufficient for an award to be rendered 
in their favor... . 

For the claim to be recognized as allow- 
able, the painful circumstances of the case 
cannot be taken into consideration. 


The convention agreement in the terms above recited specifically bound 
the Government of Mexico to extend to American Nationals the same rights, 
guarantees and protection that President Carranza in his ‘‘manifesto” 
issued a short time before the Santa Isabel instance, to wit, June 11, 1913, 


had extended to all foreigners when he declared the Mexican Government 
“will protect amply their lives, liberty, and enjoyment of their legal rights 
and their property.” 

The Presiding Commissioner declares that war between the Villa forces 
and the Carranza forces was practically ended January 1, 1916, or nine days 


before the Santa Isabel massacre. The plain inference is that if these men 
had ventured into Mexico January 1, 1916, before they were requested to 
come, and before asssurances of safety and protection had been given, the 
Mexican Government would be liable; that because these men used discre- 
tion and did not come to Mexico until urged to do so, and until given assur- 
ances of protection, that therefore the dependents of the murdered men are 
not to be indemnified under the convention agreement but must remain 
objects of charity. Apparently the Presiding Commissioner has completely 
overlooked one of the most important provisions of the convention agree- 
ment. Article III not only provides that Mexico shall pay for damages 
caused by forces of a government de jure or de facto, by revolutionary forces, 
but also by forces arising from the disjunction of such forces and from forces 
that had been disbanded. If Mexico legally bound itself to indemnify for 
an uninvited guest killed on December 31, 1915, it would not seem unreason- 
able to conclude that Mexico is morally bound to indemnify for the invited 
guest who was killed January 10, 1916. 
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(5) The manifesto of President Carranza of January 14, 1916, set forth 
in the Presiding Commissioner’s opinion, and which was written by Carranza 
four days after the Santa Isabel affair, is ingeniously construed by the Pre- 
siding Commissioner as designating Villa and Lopez as bandits. It is true 
that Carranza refers to these men as bandits. He also refers to these men 
as former revolutionary officers, and the document taken as a whole discloses 
that the Santa Isabel murders were committed as a part of the disjunction 
of the revolutionary forces, and is in effect an admission that the Mexican 
Government was morally responsible for these men’s lives, and a pledge that in 
the future the Mexican Government will attempt to better protect Americans. 

(6) There are many statements in the Presiding Commissioner’s opinion 
which do not affect the question at issue. In one place it is recited that the 
Carranza Government ‘‘drew up a constitution which was promulgated on 
February 5, 1917.’”’ The Santa Isabel incident occurred on January 10, 
1916. The fact that Mexico prepared and promulgated a written constitu- 
tion thirteen months later would no more bring back to life the seventeen 
Americans murdered by the Villa forces than it would serve to relieve the 
Mexican Government from responsibility for the murders. 

Again it is stated in the opinion that ‘‘the assailants of the train January 
10, 1916 did not confine themselves to the murder of the Americans, but 
they also looted and robbed everything of value on the train.”’ The evi- 
dence of Cesar Salas, hereinbefore set forth, shows that none but Americans 
were murdered by the Villa forces. The fact that these forces, perhaps by 
mistake, stole property belonging to others than Americans does not relieve 
the Mexican Government. This is not a proceeding to recover property 
stolen by revolutionary forces, who had the habits of bandits, but it is a 
claim presented by the United States Government for the acts of revolution- 
ary forces in injuring American nationals by killing American citizens. 

It is further stated in the Presiding Commissioner’s opinion that ‘‘the 
activities of Villa (were) of a turbulent nature and which disturbed public 
order during a long period, have been lacking in unity.’”’ It is impossible 
to attribute this lack of unity on the part of the Mexican revolutionary 
forces to either the United States Government or its citizens. A search 
of authorities on international law discloses no case releasing a nation from 
its contractual obligations because of a lack of unity. Since the learned 
Presiding Commissioner fails to cite such authority it may be assumed 
there are none. 

(7) The Presiding Commissioner says the treaty with Villa of July 28, 
1920, granting him a large ranch and an escort of fifty men to be paid by the 
Mexican Government, should not be construed as treating Villa with lenity. 
It would at least seem to be kind if not lenient treatment for a bandit to 
receive. In the absence of a citation to some international authority it will 
be assumed that none exists to support a doctrine so repugnant to the well 
established rules among civilized nations. 
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(8) The Presiding Commissioner disposed of only a portion of paragraph 
5, Article III. This paragraph requires the Mexican Government to answer 
for damages if the appropriate authorities omitted to take reasonable meas- 
ures to suppress insurrectionists, mobs, or bandits, or treated them with 
lenity or were in fault in other particulars. 

The passports or safe conducts issued by the various Mexican authorities 
to the members of the Watson party prior to their departure for Cusi- 
huiriachic, were of themselves assurances of safety and protection and were 
proof of a finding on the part of the de facto authorities that it was safe for 
Americans to undertake the journey. They were entitled to rely and did 
rely on these official assurances of the Mexican Government. It was not 
incumbent upon the recipients of these passports, nor were they in position, 
to conduct an independent investigation with a view to determine the ex- 
istence of safe conditions of the truth of the representations of the de facto 
authorities that no danger would be encountered and that “ Villa was a thing 
of the past.’’ Mr. Watson offered to pay the commanding officer at Chi- 
huahua for troops to accompany the train, ‘‘ but was assured that Carranza 
troops were in control along the railroad and at Cusi and that he (the com- 
manding officer at Chihuahua) was sending more out that way tonight 
(January 9th) or early in the morning.”’ 

Nowhere does the Presiding Commissioner undertake to say that the 
appropriate authorities were not in fault in other particulars. The record 
shows conclusively that the officers were to blame for the Santa Isabel 
murders because the appropriate officers did not furnish the troops that they 
agreed to furnish to these men. 

When President Carranza wrote the manifesto heretofore mentioned, 
he knew, or should have known, the covenant that General Obregon had 
entered into with these Americans in order to induce them to return to 
Mexico. 

With full knowledge of the Santa Isabel massacre the Mexican Govern- 
ment entered into a contract with the United States Government by which 
it agreed to do justice to American claimants. 

The high contracting parties to the convention under which this Commis- 
sion is organized have by the terms of that convention agreed that the mem- 
bers of the Commission shall, according to their best judgment, decide these 
cases in accordance with the principles of justice and equity; and the Mexican 
Government, with that regard for its obligations which should ever be the 
distinguishing characteristic of a great nation, has expressly agreed that its 
responsibility shall not be fixed according to the generally accepted rules and 
principles of international law, but that it feels morally bound to make full 
indemnification for such wrongs. 

(9) The opinion of the Presiding Commissioner discusses many questions, 
but it does not discuss the most important question before this Commission. 
The members of this Commission pledged themselves to decide this issue 
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according with the principles of justice and equity. One of the fundamental 
principles of equity is that when a party claims a certain fact exists, or claims 
authority to do a certain act, that party is forever estopped from contending 
that the facts are other than as represented. 

Lord Coke gave a very harsh definition of estoppel as it existed in his time: 
“‘An estoppel is where a man is concluded by his own act or acceptance 
to say the truth.” 

The modern rule is: 

Equitable estoppel is the effect of the voluntary conduct of a party 
whereby he is absolutely precluded, both at law and in equity, from asserting 
rights which might perhaps have otherwise existed, either of property, of 
contract, or of remedy, as against another person, who has in good faith 
relied upon such conduct, and has been led thereby to change his position 
for the worse, and who on his part acquires some corresponding right, either 
of property, of contract, or of remedy. (Pomeroy’s Equity Jurisprudence.) 

General Obregon speaking for the Mexican Government not only repre- 
sented that it was safe for these men to reénter Mexico, but he represented 
that he was able to and would guard and protect the lives of these men if they 
would return. General Obregon remained at the head of the Mexican Army 
and later became Mexico’s President. Mexico is not in a position, under 
the facts and the record in this case, to deny General Obregon’s authority 
to make these statements; it is not in a position to disclaim responsibility 
for not guarding and protecting the lives of these men and it is further 
estopped because President Carranza made the same guarantee and when it 
entered into this convention agreement the Mexican Government said to 
the United States, ‘‘It feels morally bound to make full indemnification.” 

(10) The convention agreement requires the Commission to apply the 
principles of equity to its decision in this case. The opinion of the Presiding 
Commissioner instead of applying the principles of equity attempts to relieve 
Mexico from an obligation which it legally and morally bound itself to per- 
form. 

I therefore conclude: 

First: The refusals to make an award in favor of the United States on 
behalf of Cornelia J. Pringle and sixteen others, who suffered losses by reason 
of the murder of fifteen American citizens, under the undisputed facts in 
this record amounts to a nullification of the convention agreement and I 
dissent therefrom. 

Second: All of the other matters discussed in the Presiding Commission- 
er’s opinion are mere dicta, are not germane to this decision and a discussion 
thereof is wholly unnecessary in order to decide this case, and I therefore 
refuse to concur in or discuss the same. 

Dated April 29, 1926. 

ERNEST B. PERRY, 
United States Commissioner. 
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BOOK REVIEWS * 


Doctrina de Monroé y Cooperacién Internacional. By Camilo Barcia Trelles. 
Madrid: Compajfiia Ibero-Americana de Publicaciones (S. A.) 1931, pp. 
741. 


This volume, by Dr. Barcia Trelles, of the University of Valladolid, gives 
a most scholarly and exhaustive analysis of the Monroe Doctrine from every 
possible angle. Of special interest and value are the chapters dealing with 
the relation of the doctrine to the Covenant of the League of Nations and to 
the Kellogg Pact. Asa Spaniard having natural sympathy for the sensibili- 
ties of the Latin-American peoples, Dr. Barcia Trelles has rendered them a 
genuine service in presenting, quite fairly for the most part, their reasons 
for distrusting and opposing the Monroe Doctrine as a unilateral declaration 
of policy by the United States. He has amassed much original material of 
great value. His work deserves the thorough study and thoughtful consider- 
ation of all Americans who desire to bring about a much needed improvement 
in the relations of the United States with the other American nations. 

Puitip MARSHALL BROWN 


World Politics in Modern Civilization. By Dr. Harry Elmer Barnes. 
New York: Alfred A. Knopf, 1930. pp. lxiv, 608. Index. 


In this volume Professor Barnes has undertaken to outline the most im- 
portant factors contributing to the evolution of international relations from 
the discovery of America up to present times. The main factors the author 
himself has indicated in the subtitle under the headings of Nationalism, 
Capitalism, Imperialism and Militarism. The book is divided into five 
parts. The first two parts are entitled ‘‘The Origins of Nationalism, 
Capitalism and Imperialism; Modern Capitalism and National Imperialism.”’ 
They are largely historical, containing a wealth of information and data 
concerning the commercial revolution following the period of colonial ex- 
pansion and its effects on the economic, cultural and political transformation 
of society; and the industrial revolution which again remade the world. 
The far greater part of the book is devoted to an analysis and criticism of 
contemporary events leading up to the World War (Part III, Nationalism, 
Capitalism, Imperialism and the World War), to the World War itself with 
particular emphasis on America’s participation (Part IV, the Rise and Fall 
of the Legend of A Holy War), and, finally, the sorrowful state in which the 
war and the peace treaties left the world in general and Europe in particular 
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(Part V, Patriotic Mendacity versus World Order: The Attempt to Salvage 
the Wreck of Europe). 

Undoubtedly, Dr. Barnes has succeeded in producing a useful book worthy 
of attention. The most valuable parts of the work, in the reviewer’s 
opinion, are the first two wherein Dr. Barnes outlines the historical back- 
ground of the contemporary world-order. Here, the author’s judicious 
selection of data, their detached and analytical grouping is excellent and fur- 
nishes an example of a functional approach to historical writing with the 
utilization of all the social sciences. The reading of these first 290 pages 
should be recommended to every person who wishes to obtain concise in- 
formation about the complexity of factors making up the present world- 
order which Dr. Barnes designates, not without justification, and with 
Lowes Dickinson, as international anarchy. Dr. Barnes should be com- 
mended especially for the clarity and simplicity of his style which makes 
this part of his book an interesting and easy reading not only for students 
but also for the layman. 

The rest of the book dealing with events of our own century seems to be 
somewhat disproportionate, in view of the space allotted to the controversy 
about the question of war-guilt and the evaluation of the respective views 
advanced on this matter. For instance, almost a complete chapter (pp. 
478-508) is devoted to an analysis of Professor Fay’s The Origins of the World 
War. Apparently, Dr. Barnes considers that the establishment of the truth 
concerning war-guilt is a condition precedent to a reorganization, on a solid 
foundation, of the international community. While admitting the para- 
mount moral as well as material importance of this issue, its overwhelm- 
ingly predominant nature does not seem to be borne out by facts. Again, 
it seems that Dr. Barnes treats President Wilson with undue harshness. 
Undoubtedly, President Wilson did not act in every respect with complete 
good faith, but it would have been fair to point out with more emphasis that 
his failures were just as much, if not more, attributable to the natural but 
regrettable and amoral devotion of some of the leading Allied statesmen to 
selfish self-interest than to any Machiavellian tendencies of his own. The 
very extensive quotations from secondary sources in this part of the book 
makes its reading rather tiresome and its authority not very persuasive. 

However, even if one disagrees with certain of Dr. Barnes’ reasonings, 
or the emphasis which he puts on certain aspects of the problems he has 
dealt with, one is impressed with the intellectual honesty of his theses, and 
by the fact that his analyses and conclusions are, by and large, sound and 
worthy of serious consideration. 

Francis 
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Les fonctonnaires internationaux. By Suzanne Basdevant. Paris: Sirey, 
1931. pp. 335. 


Mile. Basdevant, daughter of the distinguished professor and adviser of the 
French Foreign Office, has followed her useful study on the most-favored- 
nation clause by the present study on the legal position of the so-called 
“international officials.’’ A considerable part of the book is given up to a 
“definition” of “international official,’ whom the author describes as ‘‘an 
individual charged by the representatives of several states or by an organi- 
zation acting in their name, as the result of an international agreement and 
under the control of such states or organization, with the exercise, continu- 
ously and exclusively, of functions in the interests of all the states in ques- 
tion, while subject to special legal rules.’”’ These officials include the judges 
of international tribunals and officials of many scientific and administrative 
bodies set up by the states, and notably by the League of Nations. The 
list of such officials suggested by the author is formidable. She deals with 
the many aspects of the legal status of such a person as an official and em- 
ployee, from the time of nomination and appointment or election to the time 
of retirement, including his obligations and the method of enforcing them; 
the compensation and advantages attached to the office, even his possible 
pension in the event of disablement or superannuation; the discharge from or 
expiration of service; the administrative, political, and judicial recourse open 
to him in defense of his rights, suggesting even the idea of an administrative 
court of the League of Nations; and ending with a discussion of the privileges 
and immunities, diplomatic and otherwise, of an international official, in the 
state of which he is a national and in other states. Naturally most of the 
data are derived from the activities and experience of the League of Nations 
and subsidiary organizations. The author expresses the hope that the 
national representation which characterizes so many of the major appoint- 
ments to the League, will be substituted by a denationalized permanent 
offcialdom. In the breaking of comparatively new ground and in the open- 
ing of many fields for discussion, the author has rendered an important 
service. 

Epwin M. BorcHarpD 


Tacna and Arica. An account of the Chile-Peru Boundary Dispute and of 
the Arbitrations by the United States. By William Jefferson Dennis. 
New Haven: Yale University Press, 1931. pp. xviii, 332. Index. $4.00. 
Mr. Dennis, formerly in the Faculty of History at the University of Iowa, 

has written a succinct account of the dispute between Chile and Peru which 

began with the discovery of nitrates in Bolivia and Southern Peru, and led to 
the War of the Pacific and the annexation by Chile of parts of Peru and Bo- 
livia. By Article 3 of the Treaty of Ancon, terminating the war, Chile was 
to occupy Tacna and Arica for ten years from the ratification of the treaty in 
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1884, “‘upon the expiration of which term (expirado este plazo), a plebiscite 
will decide by popular vote whether the territory . . . is to remain defi- 
nitely under the dominion and sovereignty of Chile or is to continue to 
constitute a partof Peru.”’ The failure to carry out the plebiscite in the terri- 
tory in 1894, when it should have been held, led to more than thirty years of 
bitterness and strife between the two countries, costing many lives, and 
resulted in the gradual expulsion of Peruvians and the colonization of Chile- 
ans. Various attempts of the United States to mediate the dispute finally 
led, upon inspiration from both countries, to the initiative of President Hard- 
ing in 1922 looking to arbitration. A protocol was concluded, of which the 
main issue was whether a plebiscite should be held or not. If not, then 
direct negotiations were to be undertaken. President Coolidge, the arbi- 
trator, decided, on advice, that Article 3 could still be legally carried out and 
a plebiscite held. To do so, however, he had to torture Article 3 by conclud- 
ing that ‘‘after the expiration’’ of the ten-year period, meant any time after, 
whereas, as Mr. Dennis shows (p. 219), the most elementary knowledge of 
Spanish (expirado este plazo) and a correct understanding of the translation 
“after,” which could only mean ‘‘immediately after” or ‘‘upon” the expira- 
tion of the ten-year period (1894), could have led to no such result. It was 
unfortunate to endeavor to support a conclusion on so unsustainable a legal 
argument. The award is severely criticized on this and other grounds by 
Mr. Dennis; and although a plebiscite was ordered, ‘within less than a 
year . . . the entire structure of this Opinion and Award was to be rudely 
demolished.”” Mr. Dennis characterizes the award as lacking in historical, 
legal, political, and practical foundation. The award states that ‘‘it is ap- 
parent that there are no physical obstacles to the holding of a plebiscite at 
the present time. So far as the necessary arrangements for a plebiscite are 
concerned, it cannot be said that it must be abandoned because it has become 
in the nature of things impractical to hold it.’ It may be inferred that the 
adviser who prepared these words for President Coolidge’s signature may not 
have known the conditions prevailing in the territory. The attempt at a 
plebiscite was made in 1925-26 under rules laid down by a Plebiscitary Com- 
mission, but both Generals Pershing and Lassiter had to abandon it as 
“impractical.”” Many more lives were lost and much money wasted in the 
process of demonstrating its impossibility. General Lassiter placed the 
blame on Chile. From 1926 to 1929 the diplomatic effort was directed 
toward direct negotiations, an alternative originally permitted to President 
Coolidge in the protocol of arbitration. These negotiations were finally 
successful, and on June 3, 1929, by the treaty of Santiago, the disputed 
territories were divided—Tacna going to Peru, Arica to Chile, the province 
of Tarata having already been awarded to Peru by the President’s decision. 
Thus ended a forty-five year dispute. It has been said that it had to be 
proved by experience that a plebiscite was impossible. This seems a2 
unsatisfactory rationalization. Mr. Dennis concludes that the castigation 
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of Chile by General Lassiter had some effect in bringing Chile to a proper 
attitude for compromise. 
Mr. Dennis has written a readable and well-informed account of an inter- 
national cause célébre. 
EpwIin M. BorcHarD 


Greece and the Greek Refugees. By CharlesB.Eddy. London: Allen& Unwin, 
Ltd., 1931. pp. 280. Index. 12s. 6d. net. 


This volume deals with the settlement of over a million ‘‘refugees”’ in 
Greece under the auspices of the Refugee Settlement Commission set up by 
the League of Nations in 1923. The term ‘‘refugees” in this work covers 
all Greeks who sought refuge in Greece as a result of the political disturbances 
in the Balkans subsequent to 1912, and in particular the Greeks from 
Turkey who were driven from that country after the Greek military disaster 
of the fall of 1922 and whose expulsion was confirmed by the Convention of 
Lausanne of 1923 concerning the Exchange of Greek and Turkish Popula- 
tions. The author was chairman of the Greek Refugee Settlement Com- 
mission from the fall of 1926 to the end of 1930, when the commission was 
dissolved. His predecessors, Mr. Henry Morgenthau and Mr. Charles P. 
Howland, have already dealt intelligently and sympathetically with the 
refugee problem in Greece.! 

Mr. Eddy’s account, dealing as it does in a much fuller manner with the 
history of this problem, the work performed by the League of Nations, the 
machinery set up in Greece, the policies and objectives of the Refugee 
Settlement Commission and of the Greek Government, and with the work 
done and still to be accomplished, will be of interest to all who would like 
to obtain a general idea of the machinery, methods and results obtained in 
this great social and economic undertaking and at the same time of the 
manifold changes wrought in Greece as a result of the refugee settlement. 
Mr. Eddy’s exposition is objective, clear and eminently instructive. Its 
value is enhanced by the author’s describing the historical setting in which 
this drama of the exchange of populations took place. Further, Mr. Eddy 
completes his exposition with certain conclusions on the exchange of mi- 
norities as a solution to the minorities problem in that part of the world. 
The reviewer feels that the author is right in his three conclusions: that if 
the exchange of populations has been beneficial to Greece, success was due, 
not to the treaty mechanism, but to the action of Greece, which constitutes 
a sufficiently impressive record of accomplishments; that without the ma- 
chinery of the Refugee Settlement Commission, success would be doubtful; 
and that the final results of the settlement will only be judged at the end of 


1 Morgenthau, J Was Sent to Athens, New York, 1929; Charles P. Howland, two articles 
in Foreign Affairs for 1926-1927. A volume was also published by the League of Nations 
in 1926 under the title Greek Refugee Settlement. 
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a long period. A number of appendices give necessary statistical informa- 
tion on Greece and the refugees, and include related documents. 
STEPHEN P. Lapas 


Traité de Diplomatie et de Droit Diplomatique. By Raoul Genet. Paris: 
A. Pedone, 1931. Vols. I and II. pp. vi, 608; iv, 652. Fr. 120 each. 


Had the author adhered to his first plan of preparing a third edition of 
Pradier-Fodéré’s Cours de droit diplomatique, the result might well have been 
another of those literary anachronisms which destroy the flavor of the classic 
prototype without producing an up-to-date scientific work. He has chosen 
the better part and has given us, in the language of diplomacy, a treatise 
which is without doubt the most ambitious and comprehensive that has 
yet been published. The first volume is devoted to the diplomatic agent 
and all that relates to him, his relations with the foreign office; questions of 
precedence and ceremonial; and diplomatic privileges and immunities. 
The second volume deals with diplomatic activity. In a somewhat apolo- 
getic statement, the author remarks that, while this matter lends itself 
less to a juridical statement, compensation for this deficiency will be found 
in the addition of interesting illustrative examples and indications drawn 
from diplomatic practice. This study of diplomatic action, it is explained, 
leads us, after a brief consideration of the rights of legation and the organiza- 
tion of the department of central governmental control, to a consideration 
of the various spheres of activity of the diplomatic mission from the de- 
parture of the agent to the end of his mission. In conclusion, the rules of 
the protocol which govern diplomatic intercourse are given, with added 
observations on the use of French as the language of diplomacy. 

The third volume, it is promised, will be devoted to diplomatic documents, 
and the fourth is intended to supply data on various related matters 
indispensable for the information of a diplomat but ‘‘never yet brought to- 
gether ina convenient form.” This final volume will also contain an analyti- 
cal index or table of contents of all of the volumes. A comprehensive index 
after the American fashion would greatly facilitate the use of this treatise. 
For the present it is necessary to depend upon the systematic, carefully 
prepared tables of contents which are, according to the French custom, 
placed at the end of each volume. Pending the appearance of the two re- 
maining volumes, it is difficult to pass final judgment on this work. There 
can, however, be no doubt of its practical and scientific value. It will be of 
service both to diplomats and jurists. 

M. Genet has brought together a wealth of material and, with indefatigable 
industry, selected from diplomatic memoirs and other sources, passages 
appropriate to sustain a systematic treatment of the legal principles and to 
indicate useful suggestions of diplomatic artistry. The wide margins and 
type of paper used in printing have increased the size of these volumes and 
given them a somewhat unduly ponderous appearance, but to those who are 
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interested in the subject matter—and who is not—they will afford entertain- 
ment and instruction. Even those who are able to make use of the standard 
English manual by Sir Ernest Satow will find in this French work much 
additional and easily accessible material. The appearance of the two final 
volumes will be awaited with interest. 

In a work of such magnitude and real value, it is perhaps ungenerous or 
even unfair to point out small defects, as, for instance, where General Foster’s 
account of the presentation of diplomatic envoys to the President of the 
United States is referred to as if it were still observed at Washington. If, 
in the footnote giving the reference to John W. Foster’s Practice of Diplomacy, 
the date of publication, 1906, had been given, the reader would have been 
warned that reliance had been placed on a not very recent authority. Again, 
when one remembers the almost autocratic power which a war President 
sometimes exercises in this country, it seems somewhat exaggerated to take 
President Wilson’s discomfiture over the ratification of the Versailles 
Treaty and the difficulty of securing the approval of the Senate to other 
treaties as evidence of ‘‘how fragile in reality is the authority of the Presi- 
dent of the United States” (Vol. I, p. 546). It is possibly going too far in 
the other direction to say (Vol. II, p. 150) that the President has ‘‘ complete 
liberty of action in foreign affairs.’’ It is also hard to discover the basis for 
the severe criticism of Article 18 of the League of Nations Covenant which 
requires the registration of treaties (Vol. I, p. 141), or why M. Genet char- 
acterizes as a ‘‘naiveté”’ the provision for the sanction which declares them 
without obligatory force unless so registered. He observes that Article 18 
was born of a noble (généreuse) illusion, and he adds it will not prevent en- 
registered treaties from becoming dead letters nor other treaties not en- 
registered, even those which are secret, from binding states indissolubly. 
A few inaccuracies and some defects of relative unimportance cannot de- 
tract from the real value of this important contribution to the science of 
the subject. 

Evuery C, STOWELL 


Tratado de Derecho Internacional Piblico. By Manuel Gonzdlez-Hontoria y 
Ferndndez Ladreda. (1) Parte Primera, Libros I y II (pp. 429); (2) 
Parte Primera, Libro III, Parte Segunda, Libros IV y V (pp. 496); (3) 
Continuacién De La Parte Segunda, Libros VI, VII y VIII (pp. 431). 
25 Pesetas each. Madrid: Talleres ‘‘ Voluntad,” 1928, 1930. 

This work was undertaken at the instance of the Division of International 
Law of the Carnegie Endowment for International Peace that there might be 
provided for the specialist in international law an authoritative treatise in 
Spanish by a Spaniard. The invitation did not overlook those works in 
Spanish which have proceeded from Spanish America, beginning with Bello a 
century ago and culminating in the monumental classic of Calvo. From 
Spain in recent times there had proceeded the treatise of Olivart, not to 
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mention earlier works by Pando, Riquelne, Negrin, and Mozo, or the very 
recent one of Trias deBes, smaller in size but wider in scope than the present 
treatise. To Dr. Gonzdlez-Hontoria this invitation was extended in 1913. 
Accepted by him, the task proceeded during the war and afterwards, the 
first volume appearing in 1928, the second and third in 1930. 

The plan of the author has been to give a picture of international law as it 
was at the beginning of the World War, reserving to a final volume ‘‘the 
changes in doctrine and practice which have taken place since 1914.” It is 
assumed, therefore, that the broad outlines or fundamental principles of the 
subject were so well established prior to the war that thereafter, with a few 
years’ interruption, the edifice proceeded again to rise upon these foundations. 
This idea, no doubt, is held by many, but by many it is challenged. At any 
rate, it would seem a difficult task to set forth in a single volume the changes 
in those principles and practices which have required three volumes for 
adequate presentation. Again, as the year 1914 recedes more and more into 
the past, it becomes increasingly difficult to say just what was international 
law in that year. 

The present work, excellently printed, proceeds upon conventional lines, 
but with a perspective clearly influenced by the World War. In it the law 
of peace occupies four times the space given to war and neutrality. Recog- 
nizing the importance of the concept of the international community, the 
author really starts from the state and its categories, and proceeds to a 
consideration of the so-called fundamental rights of states, and, conse- 
quently, to the rights derived from them. Notwithstanding the doctrinal 
arrangement, the author in emphasizing incident and practice takes a posi- 
tion which is, in fact, eclectic. Dr. Gonzdlez-Hontoria has been catholic in 
his reading, searching the literature untiringly, except perhaps in German, 
discriminating in his selection of incidents, and clear in his presentation. 
He has done what he has set out to do in a manner deserving of unqualified 
praise. Yet the pages, as one reads them, produce an impression of un- 
reality, if not of confusion. It is extremely difficult for the reader to realize 
at every moment that what he is reading is as of the year 1914, or earlier. 
The reader is living in the days of multilateral treaties, of the League of 
Nations, of mandates, of international administration, of World Court 
decisions, a different world in doctrine as well as incident. He is apt to 
wonder if he is reading an historical work, or, if not, if he is now living in a 
real world. But these reflections do not in the least imply any other con- 
clusion than that Dr. Gonzdlez-Hontoria has produced a scholarly and note- 
worthy treatise. 

J. 8. REEVES 
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Les Mesures provisoires de Procédure internationale et leur Influence sur le 
Développement de Droit des Gens. By Paul Guggenheim. Paris: Recueil 
Sirey, 1931. pp. vi, 210. Index. Fr. 30. 


Professor Guggenheim, of the Institut Universitaire de Hautes Etudes 
Internationales at Geneva, explores in this study a twilight zone which sur- 
rounds the field of substantive international law. The main thesis, as 
indicated by the title, shows how provisional measures in international 
procedure for the peaceful settlement of differences between nations exert 
an influence upon the development of international law itself. In the words 
of the author (p. 16), the purpose of the study is “‘to show the means at the 
disposal of the collective organs of individual juridical communities in the 
family of nations to apply provisional measures, and to study more especially 
the extension of the competence of such international organs and the change 
which may eventually be produced in the law.” 

In the development of his thesis, the author considers the provisional 
measures permitted in the case of mixed arbitral tribunals, in certain in- 
ternational conventions in the new world, such as the Bryan treaties, the 
Central American Court of Justice, the Permanent Court of International 
Justice, the post-war treaties of arbitration and conciliation (especially the 
Locarno treaties), the measures allowed by the League Covenant, the Pact of 
Mutual Assistance of 1923, and the Geneva Protocol of 1924. He traces the 
discussion of provisional measures as dealt with in the Brouckére report of 
1926 and the Committee of the League Council in 1927, as well as the work of 
the Committee on Arbitration and Security. The measures contemplated 
by the Convention for Financial Assistance are analyzed. A distinction is 
drawn between provisional measures adopted for political or juridical 
purposes. 

The author devotes an entire chapter to the provisional measures per- 
mitted to the World Court, especially by Article 41. These measures are 
calculated to preserve the rights of the disputants pending a definitive de- 
cision on the merits of the case at bar. The court may, of its own motion, 
order the parties to observe indicated provisional measures which shall be 
notified to the parties and to the Council of the League. This shows a 
certain connection between the peace machinery of the court and that of the 
League. The court has had occasion to suggest provisional measures in the 
Sino-Belgian case and in the case of the Chorzow factory between Germany 
and Poland. 

In discussing the bearing of provisional measures of international collective 
organs upon the development of international public law, the author raises 
and considers in an interesting and stimulating manner such questions as the 
role of such measures in extending international public law into the hitherto 
reserved domain of municipal law; the relation of such measures to the 
methods of preventing war; the lien between such measures (as applied by 
the League) and determining the aggressor; the modification of paragraph 7, 
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Article 15 of the Covenant, and the importance of the provisional measures 
employed by the Council as related to the development of the juridical order 
instituted by the League. 

A useful study of a comparatively new field of development, emphasizing 
the technique of preserving peace and paving the way for applying existing 
laws rather than developing the substantive principles of international law. 

J. EUGENE HARLEY 


Survey of American Foreign Relations, 1931. Prepared under the direction 
of Charles P. Howland. New Haven: Yale University Press, 1931. Vol. 
XIII, pp. xiv, 504. Index. $5.00. 

The 1931 volume in this well-known series is devoted to Mexican-American 
affairs, the limitation of armaments, the Bank for International Settlements, 
and the work of the German-American and Austro-Hungarian-American 
Mixed Claims Commissions. 

More than 300 pages of the volume deal with the first mentioned of these 
subjects, which is treated by Dr. Herbert Feis. It is an altogether admira- 
ble survey in nine chapters of recent relations between the United States and 
Mexico, in which the controversies between the two countries growing out of 
Mexican land and oil legislation are reviewed. It contains also a discussion 
of the Mexican debt situation, the problem of Mexican immigration to the 
United States, the Mexican labor problem, the Mexican controversy between 
Church and State, and a résumé of the work of the Mexican-American 
Mixed Claims Commissions of 1923. Throughout the survey one finds 
evaluations of the policy of the United States in respect to recognition of 
de facto governments in Mexico, military occupation, penetration, embargoes 
and sales of arms from United States arsenals to one or the other of the 
contending parties in that country. 

The chapter on limitation of armaments, written by David W. Wainhouse, 
is devoted mainly to reviewing and evaluating the work of the Washington, 
Geneva, and London Conferences. 

The chapter on the Bank for International Settlements, written by Dr. 
Feis, discusses the organization and functions of the bank, and emphasizes 
the interest of the United States in the bank and its duty to support it and 
codperate with it. 

The two final chapters of the Survey summarize the work of the German- 
American and Austro-Hungarian-American Mixed Claims Commissions 
established to adjudicate the claims of American nationals against Germany, 


Austria and Hungary, growing out of the World War. 
J. W. GARNER 


Ta 
cu 
to 
at 
tio 
co 
na 
tio 
or; 
co 
er 
Pe 
za 
fre 
is 
tic 
tic 
li 
p 
he 
it 
ac 
re 
te 
p 
fc 
b 
t 
t 


BOOK REVIEWS 207 


Tarptautines Teises Kursas. Pirmasis tomas. Konstitucine Tarptautine 
Tetse. (Cours de droit international. Vol. I. Droit international con- 
stitutionnel.) By A. Jascenka. Kaunas: Lietuvos Universiteto Biblio- 
teka, 1931. pp. xviii, 723. Index. 

A text-book of international law in Lithuanian may appear as a mere 
curiosity in the eyes of an American, on whose immense continent from north 
to south and from east to west only four languages are to be heard. But 
a perusal of a few pages of this volume from the pen of a Russian pre-revolu- 
tionary scholar of repute would be sufficient to suggest a quite different 
conclusion. The first of the three volumes embraces constitutional inter- 
national law only. 

The author considers international law as the law of the world-confedera- 
tion under the leadership of the great Powers. He conceives the states as 
organized and as being administered by the Foreign Offices and diplomatic 
corps in the different capitals of the world. Partial sections of this all- 
embracing diplomatic world-organization are the League of Nations and the 
Pan American Union. Is the Soviet Union a part of this diplomatic organi- 
zation? 

Regarding the world as an organized unity, the author wishes to discard 
from the vocabulary of international law the idea of sovereignty. No state 
is absolutely sovereign, and the transplantation of this term from constitu- 
tional law to international is creating confusion only. 

From a realistic point of view, the author refuses to recognize the tradi- 
tional theory of the equality of states, except before the law. In political 
life, the states are unequal. Therefore, the author eloquently opposes the 
principle of unanimity in diplomatic conferences. In a most ingenious way, 
he proves that the League of Nations, based on the traditional idea of equal- 
ity and unanimity, is practically administered by a minority, the Council, 
actually the most important body of the League df Nations, containing a 
representation of the great Powers and of a small part of the little Powers. 

J. RoBiInson 


Scientific Disarmament. By Victor Lefebure. New York: Macmillan Co., 
1931. pp. 320. Index. $2.50. 


As its title indicates, Scientific Disarmament deals with the question of the 
technical approach to the problem of disarmament and, in particular, the 
problems created by the development of new instrumentalities of war such, 
for example, as poison gas. The author starts from the premise that the 
main objective of disarmament should be to insure as long a period as possi- 
ble between the time that the danger of war appears upon the horizon and 
the approach of actual hostilities. During this period, if sufficiently long, 
the machinery of peace, conciliation, arbitration, and the like, might be 
mobilized and, in many cases, war averted. To illustrate his point, the 
author convincingly points out, and draws his evidence in a large part from 
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the experience of the United States in 1917-1918, that unless there is elabo- 
rate preparation for war, many months are required before an effective 
military effort can be made. Hence, if today all countries were as little 
prepared for war as was the United States in 1917, there would be small 
likelihood of a precipitate breaking of the peace. While in the long run 
armament “ potential’? may be a decisive factor, it is actually mobilized 
armament, not its potentiality, which leads to acts of military aggression. 
The author gives an interesting description of the manner in which the 
machinery of modern warfare has been evolved, and stresses the danger 
which lies in the efforts now being made by governments toward the develop- 
ment and perfection of new methods of warfare. Mr. Lefebure modestly, 
and no doubt wisely, refrains from prescribing panaceas, but this reticence 
tends to leave the reader somewhat puzzled as to the course of action he 
would recommend. It is obvious, however, that he considers that the 
scientific approach to the subject of disarmament has not yet been suffi- 
ciently explored and that further technical study would permit real progress 


despite all political hurdles. 
ALLEN W. DULLEs 


British Far-Eastern Policy: 1894-1900. By R. Stanley McCordock. New 
York: Columbia University Press, 1931. pp. 376. Bibliography and 
index. $6.00. 

This volume is No. 346 of a series of studies in history, economics and 
public law, edited by the faculty of Political Science of Columbia University. 
It is an excellent survey of China’s foreign relations during the years 
1894—1900,—fateful years for the Celestial Empire. The title of the book is 
somewhat misleading, since the work is almost entirely concerned with 
British policy in regard to China’s problems and not to those of other parts 
of the Far East, some of which were also of concern to Great Britain. 

The subjects treated have been dealt with a great many times by other 
writers during the past three decades, but there is justification for this 
volume, as is pointed out in the preface, in the appearance in recent years of 
hitherto unpublished documents from the archives of European states, 
which have become available in the British Documents on the Origins of the 
War and in Die Grosse Politik der Europaischen Kabinette, as well as in a 
number of biographies. The interlacing of European, American and Asiatic 
political and economic interests is plainly indicated in this review of but six 
years of diplomatic and commercial rivalry in China. 

The book is divided into five chapters. The first summarizes the early 
intercourse of Great Britain with China, the development of their com- 
merce and the causes and results of the two wars by which Great Britain 
established her leadership in that part of the world. 

Chapter II takes up the theme proper in the account of the opening of the 
war between China and Japan over Korea. The author points to the shift 
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of British policy as a result of that conflict, in which China was sorely de- 
feated. That defeat caused Great Britain to swerve from the championship 
of China to an attitude of friendliness towards Japan. This shift of policy 
led in 1902 to the Anglo-Japanese Alliance. The revelation of China’s 
weakness induced three European Powers to attempt to secure profit for 
themselves out of the situation. Russia, France and Germany joined in a 
protest against the proposed cession of South Manchuria to Japan. Japan 
was compelled to hand that territory back to China. Great Britain refused 
to join in the protest. By this refusal she took the first step towards a 
rapprochement with Japan, and by the same policy she lost the good will of 
China. 

Two of the intervening Powers, Russia and France, then endeavored to 
lessen still further British influence in China by making China a loan of four 
hundred million francs at a very low rate of interest (Chapter III). Britain 
subsequently recovered her prestige, but for a time was in a bad humor. 
China was to discover, moreover, that European protection could be ob- 
tained only at a very high price. Two months after the signature of the 
treaty of peace with Japan, France sought some compensation for her good 
offices in the revision of her treaty with China relating to the Annamese 
frontier. In this she obtained a reduction in the tariff on overland trade. 
Professor McCordock seems to be in error in saying of a similar treaty with 
Great Britain in 1897 relating to the Burmese frontier: ‘‘The concessions were 
modelled on the French demands, but England omitted the points regarding 
railways, mining rights and tariff reduction” (p. 156). Great Britain had 
already obtained a tariff reduction in her treaty of 1894. The French 
treaty of 1895 was undoubtedly suggested by the British. The British 
treaty of 1897, in its Article IX, adds to the Article [X of the 1894 treaty, but 
does not cancel the provision as to reduced duties. Russia followed France 
in asking a reward for her intervention. In 1896 she obtained permission to 
build an extension of her Siberian Railway across Northern Manchuria, 
thereby saving some three hundred miles of the distance from Moscow to 
Vladivostok by the line through her own territory. She had already entered 
into alliance with China in May, 1896. In 1896 and 1897 there was much 
rivalry between various European and American financiers, backed by their 
respective governments, in attempts to obtain from China railway and 
mining concessions which are treated with sufficient detail in this Chapter 
III. 

Chapter IV discusses the aggressions upon China’s territorial integrity 
which began in 1897. France initiated the series of non-alienation agree- 
ments in March, 1897. Germany seized Kiaochow in November. Then 
there followed the other leases and non-alienation of territory agreements. 
Most of these are mentioned by the author, but he failed to note that 
Secretary Hay in 1899 proposed to lease a port, but was prevented by Japan. 
Hay’s interest in the Open Door is treated with a just recognition of the im- 
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portance of the first series of notes, but these agreements related to an open 
door in the leased territories and spheres of interest only, while those of 
1900, which provided for an open door for trade in all parts of China, are 
given brief mention in a single sentence, without comment upon the advance 
made since the preceding year. This discussion of the policy of the Open 
Door is the chief topic of Chapter V. 

This study of six years of international rivalry in China during a critical 
period in her history is a painstaking piece of work and characterized by its 
fair-mindedness. 

EK. T. 


The Geneva Experiment. By William E. Rappard. New York: Oxford 

University Press, 1931. pp. viii, 115. 

This little book contains the substance of four lectures delivered in May, 
1931, at the London School of Economies, in which the author answers the 
question ‘‘What is the League of Nations,”’ discusses some of its more im- 
portant developments, and attempts to evaluate it as an organization for the 
promotion of international peace and the prevention of war. Clearly, he 
says, the League is not and was never intended to be a super-state; nor is it a 
true confederation of states, except possibly a very loose one; in theory, if not 
in practice, it is an “‘alliance against the outside world.” It is still, as a rule, 
considered more as a program than a historical fact. If sovereignty is re- 
garded as an indivisible power, the League certainly does not possess it. 
That power remains where it was intended to remain, namely, among its 
individual members. This is, of course, the fundamental weakness of the 
League. Throughout all its evolution there has been a constant conflict 
between the forces of unity and solidarity, on the one hand, and the dogma of 
national sovereignty on the other. The daily experience of the League, he 
adds, teaches that in a world striving for unity, meticulous respect for the 
sovereignty of the states which compose it inevitably leads to international 
war. 

Professor Rappard’s evaluation of the League is neither that of a politician 
or an Official propagandist, but that of an impartial, broad-minded, local 
observer who knows its history as well as anyone and who, while being a 
firm believer in its usefulness and an optimist as to its future, is not blind to 
its weaknesses or to the mistakes which it has made. These facts make his 
study a particularly valuable one. 

J. W. GARNER 


The International Conferences of American States, 1889-1928. Edited, with 
an introduction, by James Brown Scott. New York: Oxford University 
Press, 1931. pp. xliv, 551. Index. $3.50. 

The Carnegie Endowment for International Peace has performed a nota- 
ble and necessary service in making available in English, and within the 


co 
re 
A) 
ac 
ea 
ac 
al 
ec 
ir 
0 
8] 
ls 
t 
t 
c 
t 
| 


BOOK REVIEWS 211 


confines of a single volume, the conventions, recommendations, resolutions, 
reports and motions adopted at the first six international conferences of 
American States. The value of the compilation is greatly enhanced by the 
addition of two excellent indices, one for persons and one for subjects. As 
early as 1824, the great liberator, Bolivar, envisaged a congress ‘‘that should 
act as a council in great conflicts, to be appealed to in case of common danger, 
and to be a faithful interpreter of public treaties, when difficulties should 
arise, and conciliate, in short, all our differences.’ Bolfvar seems to have 
contemplated that the congress would lead to political alliances. The 
conferences as they finally evolved, beginning with the Conference of Wash- 
ington in 1889, adopted quite different methods, though the original purpose 
of maintaining the peace and prosperity of the states of the Western Hemi- 
sphere has remained unchanged. The bases of discussion are now very 
largely prepared by the International Commission of Jurists. Besides the 
treaties of arbitration and conciliation, numerous subjects of public and 
private import have been discussed and dealt with by conventions or resolu- 
tions. There has recently been a tendency to extend the deliberations of the 
conferences so as to include also proposals for progressive social legislation. 
An examination of the present volume gives evidence of the wide legisla- 
tive scope of the subjects dealt with by the conferences. Some of these are 
strictly within the field of public international law, as, for example, the con- 
vention on maritime neutrality; some relate exclusively to private interna- 
tional law, like the so-called ‘‘ Bustamante Code”’; while others are essentially 
within the scope of domestic legislation. Sometimes it is difficult to observe 
any international interest. Thus, for example, one of the resolutions passed 
at the Sixth Conference was a recommendation for legislative provisions in 
all the states making obligatory the granting to employed mothers of a leave 
of absence for forty days with full wages before and after childbirth (p. 323). 

Dr. Scott has introduced the volume with a brief but informative essay on 
the origin, development and significance of the conferences. To Bolivar he 
pays the tribute of having given the originating inspiration, while to Blaine 
he gives the credit of having supplied the necessary material support ‘‘to 
make of Bolivar’s vision a fact as well as a hope.’”’ He looks forward to the 
day when the Dominion of Canada will join the conferences and take its 
place with the other twenty states of the Western Hemisphere. ‘This 
would not only complete the Union and the Governing Board, but would 
enable the Inter-American Court of Justice to be composed of eleven judges 
in each of its two divisions, with those of Canada and of the United States in 
different divisions, so that each of the American states would have a judge 
and every system of law be represented in each”’ (p. xiv). 

ARTHUR K. KUHN 
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The Economic Uses of International Rivers. By Herbert Arthur Smith. 
London: P. S. King & Son, Ltd., 1931. pp. vii, 224. Index. 10s. 6d. 
(No. 108 in the series of monographs by writers connected with the London 
School of Economies and Political Science.) 

The author limits himself to a discussion of the uses of international rivers 
for such purposes as irrigation, development of electrical power, etc., and 
expressly excepts from his work any discussion of navigation rights, which 
have been covered by many agreements and decisions in the past, except to 
consider in one chapter whether the theory that the uses of navigation have 
prima facie priority over all other uses may not have to undergo modification 
in the light of modern economic changes. His method is to select cases of 
international disputes, including interstate disputes in the United States, set 
forth the facts and decisions in one chapter, and discuss the legal principles 
involved in a following chapter. He precedes these instances with a dis- 
cussion of the rules of private law, pointing out the difference between the 
rule prevailing in our Western States where use, and not riparian ownership, 
governs, and the old rule of riparian ownership of the English Law. He 
concludes with a general chapter in which he discusses methods of solving the 
problems, and reaches a conclusion, which to the reviewer seems sane and 
practical, that each river system must be treated as a unit geographically, 
even though divided politically, that economic rather than legal rules must 
govern, and that the settlement of these problems must be handled rather by 
international commissions having economic and engineering advisors than 
by courts, and preferably by commissions having continuing existence so 
that they may from time to time make such adjustments as changes in the 
economic development of the populations located in the several river basins 
make necessary. The principal instances discussed by the author of na- 
tional interest to us are the Rio Grande irrigation problem, the Chicago di- 
version, the pollution of the Missouri River, the Arkansas River irrigation 
controversy, the St. Lawrence waterway project, the Boston water works 
diversion, and the Boulder Dam project. The appendix contains a collec- 
tion of treaty provisions and pertinent documents. 

W. CLAYTON CARPENTER 


Can Europe Keep the Peace? By Frank H. Simonds. New York: Harper & 
Brothers, 1931. pp. xiv, 360. Maps. Index. $3.00. 


The Treaty of Versailles and the kindred peace treaties following the World 
War constitute today the underlying body of conventional international law 
affecting the political and economic interests of Europe and of the Asiatic 
signatory Powers. The peaceable enforcement of this conventional law 
depends largely upon the authority exercised by the League of Nations and 
the observance of world-wide obligations assumed under the Kellogg-Briand 
Peace Pact, supplemented by treaties for arbitration and commissions of 
inquiry, and someseparate regional treaties for consultations for avoiding war. 
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Mr. Simonds’ book deals primarily with the problem of keeping the peace 
in Europe, which directly involves the question of the effect on European 
peace of the international law imposed on Europe by the peace treaties. 
The international relations with which international law is chiefly concerned 
under present conditions are those affecting security for peace and the eco- 
nomic welfare of the world. Although Mr. Simonds has little to say in this 
volume on the subject of international law per se, he finds that under the 
law of the peace treaties, Europe has been reduced to a condition of economic 
and social disorder. He analyzes, from the point of view of each European 
signatory Power, its economic and nationalistic interests as affected by the 
law imposed by these treaties, showing that, speaking broadly, they fall into 
two hostile groups with irreconcilable policies. These groups, he definesasthe 
status quo Powers, on the one hand, led by France, and consisting of those 
who had obtained liberty, unity or security thereby, and desire to make the 
League of Nations an instrument of the status quo or security policy, and, on 
the other hand, the revisionist Powers, led by Germany, and consisting of all 
the defeated nations of the war, each desiring revision of the parts of the 
treaty law which unfavorably affect their economic and racial welfare 
through commercial restrictions and mutilated frontiers. Great Britain 
does not fall within either of these two groups, being classified with the United 
States as onlookers who have been unable to comprehend that issues which 
seem to relate only to territory are, nevertheless, primarily concerned with 
human beings and human welfare and not with land alone. He says: 

Neither the American nor the British peoples had in their remembered 
experience either invasion during war or partition after defeat. As a 
consequence the emotions of other peoples, who had recently suffered 
both, awakened no sympathetic understanding in Washington or 
London. . . . And the conviction took root that at heart all European 
peoples hid, beneath an outward pretense of devotion to peace, an in- 
stinctive fondness for war. 

Apart from President Wilson’s share in the production of the Covenant of 
the League of Nations, Mr. Simonds regards the Kellogg Pact as the distinc- 
tive American contribution to the legalistic situation. He says, of this pact: 

In its essence, it amounts to precisely the same formal pledge signed 
by Nations, that in ancient days advocates of Temperance, as it was 
then called, invited drunkards to take, in renunciation of the use of 
alcohol. At the basis of this contract, too, is the ineradicable American 
conviction that European peoples are addicted to war, as individuals to 
the excessive use of liquor. Thus, in spirit and in text, the Kellogg Pact 
is the Eighteenth Amendment of international law. 

Mr. Simonds finds that the solution of the peace problem depends upon 
the modification of apparently irreconcilable national policies based on rival 
racial aspirations. It must be a peace with victory, which means security 
for the status quo Powers through the abandonment by the revisionists of 
their territorial ambitions. America cherishes the hope that the required 
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security can be attained through disarmament, while France maintains that 
disarmament must await assured security. The conclusion reached by Mr, 
Simonds seems to be that the most that can be accomplished under present 
conditions is an armistice, and not peace, and he queries whether democracy, 
now rampant in the field of self-determination, can be made safe for the 
world. 

The European politicians will find this book unpleasant, for it exposes with 
convincing logic and sardonic humor their blunders of ignorance, and the 
sentimental optimists will be disappointed at its pessimistic outlook, which 
unfortunately is inherent in the situation, but those looking for guidance 
out of the “valley of the shadow” will find in it the illumination of truth, 
based on facts and considerations brilliantly marshalled and brought to bear 
on the policies and international law of post-war Europe, by an ac- 
knowledged master of the subject. 

CHANDLER P, ANDERSON 


Courses on International Affairs in American Colleges, 1930-31. By Farrell 
Symons, with an introduction by James T. Shotwell. Boston: World 
Peace Foundation, 1931. pp. xviii, 353. $5.00. 


As the editor of this volume admits, the survey of courses on international 
affairs in American colleges is ‘“‘of a purely quantitative character.” It 
covers the curricula of 465 institutions; it includes only undergraduate 
courses. The term ‘‘international affairs’’ has been broadly used to include 
courses in history, government, economic geography and similar topics, as 
well as the usual subjects of international law, international relations, and 
international organization. The volume contains a preface by Professor 
Shotwell, which, in addition to being an excellent review and appraisal of the 
whole book, contains a most interesting survey of trends in American educa- 
tion in the light of American history. The scheme and methods of arrange- 
ment and selection are clearly outlined in an editorial note. The body of the 
book is given over to the detailed description of the courses by colleges, ar- 
ranged alphabetically. Then follow a series of analytical tables. The first 
shows by subjects and colleges, the number of courses and of semester hours, 
revealing a total of 3,72024 courses spread over 13,180542 semester hours. 
The next analysis is of courses by subjects so that one may see at a glance 
the offerings of the several colleges on the ‘‘Economic History of England,” 
the ‘‘Far East,’ ‘“‘International Economics,” “‘ International Law,” and the 
like. The last table gives some indication of the library facilities in the 
various colleges by tabulating those which have the documentation of the 
League of Nations, the International Labor Office, the Permanent Court of 
International Justice, and those which are depositories of the Carnegie En- 
dowment for International Peace or receive from the Endowment materials 
for International Relations Clubs. 

The volume is undoubtedly the most thorough thing of its kind available 
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up to the present time. The analyses of the Carnegie Endowment and of 
the Fourth Conference of Teachers of International Law and Relations, while 
having a broader scope in including graduate school offerings, are by no 
means as detailed and intensive. The editor of the present volume frankly 
acknowledges its defects; Professor Shotwell in his Preface has called atten- 
tion to some of them. Since the editor had to rely partly on college cata- 
logues, the results cannot always be taken at their face value. For example, 
the reviewer notes that courses open to selected undergraduates, but pre- 
dominantly graduate in character, are included here. The survey does not 
purport to estimate the facilities for study in the international field which 
each institution offers; it is not intended to serve as a guide for students 
interested in international affairs in selecting a college. It would, of course, 
be impossible in such a survey as this to be more detailed, and as Professor 
Shotwell and Mr. Symons suggest, it may be hoped that qualitative surveys 
will follow. 

The analysis does show the significant spread of courses touching foreign 
affairs in our colleges. It is fair to say with Professor Shotwell that the 
contrast with the situation even twenty years ago would be startling. One 
of the chief values of the volume may well be its influence on college au- 
thorities in revamping their curricula, not so much along the line of more 
courses in international affairs, but in heeding the dangers of dilettantism 
against which the author of the preface most properly gives warning. The 
reviewer agrees with his conclusion that international law is overemphasized 
as a subject of undergraduate instruction. 

The survey is well worth while and of considerable interest to all teachers 
of courses on international affairs and to all college administrators. 

Puruip C, JESSUP 


La Nature juridique des clauses territoriales du Traité de Trianon. By Antal 
Ullein. Paris: A. Pedone, 1929. pp. 189. 


In the present volume, Mr. Antal Ullein, one-time secretary of the Hun- 
garian delegation to the League of Nations and at present attached to the 
Royal Hungarian Legation at Istanbul, Turkey, presents a study of the 
territorial provisions of the Treaty of Trianon. Attacking the problem 
from the viewpoint of the legal validity, binding character and permanency 
of these provisions, the author has collected and collated a large number of 
official documents, opinions of publicists and of English, French and Ameri- 
can statesmen to establish his contentions: that various promises made 
during armistice negotiations and afterwards by the Allied Powers upon 
which Hungary relied were not fulfilled either in the drafting of the treaty or 
in its subsequent application; that the treaty lacks the elements of mutuality 
and proper purpose from an international point of view, said to be necessary 
to make it binding; that a government cannot legally transfer the sovereignty 
over a territory to another state without the consent of the inhabitants of the 
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territory (a plebiscite) and, therefore, the territorial provisions of the treaty 
have not been effective in terminating Hungarian interests therein; that the 
cessionary states are obtaining no prescriptive rights against Hungary in the 
ceded territories; and that the treaty is unjust to Hungary, being based upon 
the war guilt hypothesis as written into the treaty. There is presented a 
discussion of the position of Hungary with respect to territorial matters in 
view of its obligations under Article X of the Covenant of the League of 
Nations, which is said not to prevent Hungary from endeavoring by peaceful 
means to regain the lost territories, and the conclusion that eventually justice 
must be granted to Hungary. The juridical basis of the case for a revision 
of the Treaty of Trianon has been concisely and well presented by Mr. 
Ullein, and will be found to be of interest to those following this subject. 
EK. Lutz 


The International Legal Status of the Kwantung Leased Territory. By C. 
Walter Young. Baltimore: Johns Hopkins Press, 1931. pp. xxx, 249, 
Index. $2.25. 


This is one of three volumes relating to Japan’s Jurisdiction and Legal 
Position in Manchuria, and particularly concerns itself with the status of 
Kwantung territory, commonly called the Liaotung Peninsula. The other 
volumes are Japan’s Special Position in Manchuria! and Japanese Jurisdic- 
tion in the South Manchuria Railway Areas. 

Dr. Young properly emphasizes the necessity of distinguishing sovereignty 
from jurisdictional rights in considering leased territories. Strict interna- 
tional law has always maintained that a fundamental right such as sov- 
ereignty is never renounced except by specific terms, and the very term 
“leased territory’ implies that the title has not passed. Russia in law could 
transfer to Japan in 1905 only what Russia possessed under the treaty of 
1898 with China, viz., the entire jurisdictional rights, civil and military. 
The Russo-Japanese War so far as fought within the leased area was neces- 
sarily regarded as within territority legally under the military occupancy of 
Russia. Other Manchurian territory was technically neutral, but China 
was not always able to maintain neutrality in that area. As extraterritorial- 
ity no longer existed in Japan, it was logically admitted that it did not exist 
in territory entirely under Japanese jurisdiction. 

Dr. Young discusses the various theories as to leases in China under which 
the leased territory has been called ‘‘ disguised cession,” ‘‘servitude,”’ ‘‘coim- 
perium,” ‘‘condominium”’ “occupied territory,” etc., and concludes that the 
correct term should be an international political lease. 

In considering the strictly legal aspects of the Sino-Japanese treaties and 
notes of May, 1915, Dr. Young finds no sufficient ground in any official 
Chinese statement for regarding these as void, though he admits that China 
has contended they are voidable and that they may be set aside under the 

1 See review of this volume, infra, p. 217. 
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implied doctrine of rebus sic stantibus. While the author aims to present his 
views without prejudice, he admits the difficulty of such a treatment of ‘‘so 
dynamic an international situation as exists in Manchuria.” 

Recent events have somewhat changed the situation which was in 1929 
thought the only method of handling the Manchurian question, viz., direct 
negotiation between China and Japan. 

An appendix contains the first official English version of the Chino-Japa- 
nese notes of March, 1923, and a bibliography and index add to the value of 
this very timely book. 

GEORGE GRAFTON WILSON 


Japan’s Special Position in Manchuria; Its Assertion, Legal Interpretation 
and Present Meaning. By C. Walter Young. Baltimore: Johns Hopkins 
Press, 1931. Pp. xxxiv, 412. Index. $3.00. 


This book is volume one of a series on Japan’s Jurisdiction and Inter- 
national Legal Position in Manchuria,! and in spite of the author’s assertion 
in the general preface that ‘‘each volume is in itself a unified whole,’ the 
reader will find it indispensable to read all three volumes fully to appreciate 
any one of them; in fact, he ought also to read Mr. Young’s earlier volume 
entitled The International Relations of Manchuria (The University of 
Chicago Press, 1929), in which he comments on all of the international agree- 
ments relating to Manchuria. The three recent volumes are replete with 
cross references to this earlier volume and to each other. To further illus- 
trate the interdependence of these three volumes, it may be noted that the 
three major legal issues between China and Japan concerning Manchuria are 
discussed, one in each volume. Thus the author gives his opinion of the 
interpretation of the 1896 Chino-Russian concession and the 1905 Chino- 
Japanese agreement alleged to give Japan the right to maintain guards in the 
South Manchuria Railway zone, in Vol. 3 (p. 282); his opinion of the validity 
of the 21 demands treaty of 1915, in Vol. 2 (pp. 163, 182); and his opinion of 
the status of the alleged parallel lines secret protocol of 1905, in the present 
volume (pp. 103-104). 

The volume under review deals with the residuum of Japanese claims to 
special rights in Manchuria after deducting those related specifically to the 
Kwantung Lease, the South Manchuria Railroad, and other rights conceded 
by specific agreement with China. The author’s conclusion is substantially 
that such claims have no legal basis. Thus he supports the statement of 
Mr. Reinsch, American Minister to China in 1917, as follows: 


The legation has hitherto adhered to the position that while Japan 
has many specific concessions in Southern Manchuria her position in 
that region is to be understood as made up of the sum of such specific 


1Vol. 2, The International Legal Status of the Kwantung Leased Territory, reviewed, 
supra, p. 216, and Vol. 3, Japanese Jurisdiction in the South Manchuria Railway Areas. 
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concessions; in other words, that privileges could be claimed not by 
virtue of a so-called “‘special position,’ but only under some specific 
grant. (p. 205) 


To reach this conclusion, Mr. Young discusses in detail the Japanese claim to 
a special position in Manchuria vis-d-vis China and all other states because of 
certain agreements concluded by Japan with Powers other than China, by 
which such Powers renounced support of their nationals for certain economic 
activities in Manchuria; because of the acquiescence for a considerable period 
of time by China and other Powers in Japanese assertions of a special position 
in Manchuria; because of the alleged recognition by various Powers of Japan’s 
special interests in Manchuria, or of an Asia Monroe Doctrine (here the Lan- 
sing-Ishii agreement is discussed at length) ; because of a right said to be recog- 
nized by general international law to intervene in the territory of other states 
for self-preservation; and because of deductions from an assumed “‘right to 
live.” Mr. Young’s discussion under these various heads is in each case 
illuminating, although it may be noted that, in dealing with the Lansing- 
Ishii agreement, he does not examine “territorial propinquity”’ referred to in 
this agreement as a possible basis for legal rights under international law. 
(See the reviewer’s article entitled ‘‘ Territorial Propinquity,”’ this JourRNAL, 
Vol. 12 (1918), p. 559.) 
Mr. Young’s discussion of the “‘right to live doctrine” is particularly sug- 
gestive. He says (p. 323): 
This doctrine of the right of one state, being comparatively poor in 
raw materials or food or power resources, but nevertheless possessing a 
“‘vital”’ population tending rapidly to increase, to insure the supply of 
those wants, or to send abroad emigrants, in a state better favored by 
natural gifts of raw materials and undeveloped land—and to do this on 
the assumption that responsibility for possible international friction or 
war attaches to the state which chooses to develop its own resources in 
the way it sees fit—is not only not supported by any established prin- 
ciples of international law, but contrary to one of its most cherished 
tenets. That is, the principle of the absolute and exclusive right of any 
state to exercise political authority and to provide for the development 
of territory over which it has jurisdiction. 


It may, however, be questioned whether the quotations given from Japa- 
nese writers provide adequate evidence that they really supported the doc- 
trine that he condemns. Thus the quotation from Matsuoka, former 
Vice President of the South Manchuria Railway, seems to plead, not for a 
legal right to intervene because of the ‘‘right to live doctrine,” but for a 
spirit of codperation based on mutual recognition by states of the essential 
needs of the other (p. 310). Undoubtedly provisions such as those in Article 
23 of the League of Nations Covenant and numerous multipartite treaties give 
evidence of a growing principle of international legislation, if not of strict 
international law, in this direction. But, though the Japanese plea may be 
grounded on the rising sense of interdependence and of world consciousness 
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among the nations, in that sense it cannot be interpreted to justify military 
intervention. Matsuoka, in fact, recognizes that Japan’s claim should 
receive respect only if ‘‘not incompatible with the peace of the world” 
(p. 312). Thus, in principle, the issue is one of procedure rather than of 
substance, of means rather than of ends. Allegiance to an atomistic sover- 
eignty is gradually yielding to respect for the needs of others so far as com- 
patible with fulfillment of equally important needs of one’s own, but at the 
same time it is recognized that the legal order assuring such respect should 
develop from processes of international legislation and international codpera- 
tion, not from unilateral intervention. 

Mr. Young presents such a wealth of material bearing on fundamental 
principles of international law that the reviewer is tempted to enlarge his 
comments unduly. Only passing note can be taken of the interesting dis- 
cussions of the distinction between spheres of influence, spheres of interest, 
and the Monroe Doctrine. It should also be noted that, while the study 
illuminates international law, it also contains a vast amount of hitherto un- 
available information upon the facts of Manchurian controversy during the 
past 35 years. The railroad disputes, the Knox Neutralization Plan, the 
consortium, and the various sphere of interest agreements are all discussed 
with full reference to the diplomatic correspondence. 

The reviewer is convinced that this type of study, which seeks to focus all 
of the resources of international law upon a single complex situation, will be 
extremely fruitful for the development of international law, particularly 
because of the emphasis it gives to the lack of precision in much of the 
terminology and many of the distinctions commonly accepted. For ex- 
ample, with an international law which suggested to Mr. Young utilization 
of the Roman law distinction between jus in rem, jus in personam and jus in 
re aliena, discussion of spheres of interest in Manchuria and of leases might 
have been clearer. Also a more careful distinction between transactions of 
international law, to be interpreted on the presumption that they concern 
jurisdiction, and transactions of private law, which, even if between states, 
are to be interpreted on the presumption that they concern only economic 
utilization and leave territorial jurisdiction unimpaired, would have clarified 
the discussions in this and Mr. Young’s other volumes of the nature of Japa- 
nese rights under the Kwantung Lease and under the South Manchurian rail- 
way concessions. (See the reviewer’s comments in this JouRNAL, Vol. 24 
(1930), pp. 221 ff). Studies of this character inevitably lead the writer to 
fundamental consideration of the basic sources of international law and of 
titles under it. What is the relative value of agreement, of custom, of private 
law analogies, and of juristic opinions as sources of international law? What 
influence may unilateral use of force have upon titles? What is the effect of 
treaties and recognitions by third states upon titles? Where is the legal line 
between application of the doctrine pacta sunt servanda and the doctrine 
conventio omnis intelligitur rebus sic stantibus? Answers to these questions 
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are suggested by Mr. Young’s study, although many other such studies will 
have to be made before final answers will be possible. To say that other 
studies of this general type are to be desired is not to minimize the value of 
Mr. Young’s contribution. 

Quincy WRIGHT 


The Holy Land Under Mandate. By Fannie Fern Andrews. (Boston 
and New York: Houghton Mifflin Co., 1931. 2 vols. pp. xviii, 361; xii, 
436. Index. $10.00.) Dr. Andrews appears to have admirably suc- 
ceeded in showing the actual racial, religious, and economic conditions of the 
Palestine mandate. This work is not an attempt to discuss the adminis- 
trative or legal aspects of a mandate, but rather the historical background, 
the racial and religious factors, and the complex and conflicting currents in 
the Holy Land as they influence, or are influenced by, the mandatory Power 
in its efforts to solve the problems of its mandate. The unique position of 
Palestine as regards religion is well presented. The relation of local prob- 
lems to international affairs is strikingly shown, together with the connection 
of the United States to these problems through the policies of President 
Wilson. Taken as a whole, the work is of a scholarly nature, written in 
narrative style, well-documented, and quite detailed at times. It fits in 
well with other studies of mandates, since these are mainly concerned with 
the governmental structure, legal questions, administrative control, or locus 
of sovereignty. There is a wealth of information on the cultural and ethnic 
status of the Holy Land which should be of interest to the layman as well as 
the jurist. Part I of the first volume is devoted entirely to the country, its 
geography, history, and people; taking up in order the life of the country, 
geography of Palestine, religious setting, Judaism, Christianity, and Islam. 
Then follow two chapters dealing with the lives and achievements of some 
nine British personalities who have held, or who now hold, the reins of 
government. Part II, Vol. I, deals with the problem of Zionism in Pales- 
tine; with the historical background of the Balfour declaration; Zionism 
during the World War; and the Jews at the Peace Conference. The second 
volume consists of a study of Jewish corporate life; of the claims of the Arabs 
to Palestine; the Arab opposition to the Balfour declaration; their appeal to 
the League of Nations; the persistence of Arab claims; a study of Arab life; 
history and incidents regarding the Wailing Wall; the mandatory Power 
under examination; and the British policy and the future. An adequate 
bibliography is arranged on the chapter basis. The appendix includes, 
among other things, a text of the mandate for Palestine, as well as the con- 
vention between the United States and Great Britain regarding Palestine. 
Materials on the mandate side of the work have been drawn from the official 
documents and reports of the United States, Great Britain, and the League 
of Nations. Paut K. WALP 
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Warenzeichengesetz und Internationale Markenregistrierung. By Dr. Carl 
Becher. (Berlin: Carl Heymann’s Verlag, 1931. pp. viii, 234. Index. 
RM. 12.) The Union for the Protection of Industrial Property, created at 
Paris in 1883, embraces all the larger countries outside South America, ex- 
cept China and U.S8.8. R. The fundamental document of this union con- 
tains very little about unfair competition, but it recognizes the right of the 
members to organize restricted arrangements not inconsistent with the 
general convention. In the exercise of this right, most of the larger conti- 
nental countries, together with Brazil and Cuba, have joined in two “ar- 
rangements”’ of Madrid of 1891, one for the repression of false indications of 
origin of goods, and the other for the international registration of trade 
marks. To the arrangement for the international registration of marks, 
Dr. Becher, author of an important volume of the German law of unfair 
competition, has devoted pages 161-208 of the present Taschenbuch. He 
explains that the owner of a trade-mark, after registry in his own country, 
can obtain protection in other member countries by a single registry. Each 
article of the treaty is carefully annotated, and the subsidiary regulations are 
given in a German translation from the official French texts. The foreword 
of two sentences states (correctly) that the law of trade-marks is merely an 
Auschnitt of the law of unfair competition, the task of the treatise being to 
clarify the effect of the law of unfair competition on that of trade-marks. 
But this task is developed in the part of the treatise devoted to the domestic 
law of Germany and not at all in the commentary on the international ar- 


rangement. The contribution is of timely value because a meeting of the 
union is to be held in London in the first part of 1933. 
EMERSON STRINGHAM 


The Hussey-Cumberland Mission and American Independence. By 
Samuel Flagg Bemis. (Princeton: Princeton University Press, 1931. pp. 
x, 195. Index. $3.50.) Hussey was the Irish chaplain of the Spanish 
Ambassador in London at the time of the American Revolution. After the 
rupture between Spain and England he became the go-between, dealing with 
the English Government through Lord George Germain and with the 
Spanish through Floridablanca. He was courier, spy, negotiator. He 
served each side at the expense of the other. His revelations to the English 
seem to have been furnished by the Spaniards with a view to establishing 
British confidence in him. The secrets which he gave the Spaniards were 
discovered by the English who knew of his double dealing. Cumberland was 
secretary of the Board of Trade, and was sent to Spain to explore the possi- 
bilities of a separate peace as outlined by Hussey. Hussey was crafty and 
devious; Cumberland was simple-minded and egotistical. The negotiation, 
begun in trickery and deceit, used Cumberland as a pawn in the game, and 
yielded no result. The significance of the affair is not intrinsic in the negoti- 
ation, but in the light which the instructions, despatches and memoranda 
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connected with it throw upon the attitude of the several Powers. It empha- 
sizes the eagerness of Spain to gain Gibraltar and its own specific objectives 
at the expense of the United States. It shows plainly the effect of Spanish 
separatism upon French policy. Vergennes understood, ‘‘that if Spain 
treats separately it is all up with American independence”; (105) and 
maneuvered to keep his allies from defeating each other’s purposes. The 
stubbornness of George III played into the hands of the French and Americans 
at the expense of the Spaniards. This volume states the general course of 
policy in England, Spain, and France with rare clarity. The essay is a 
delight to read. Instead of a labored compilation of facts in stark isolation, 
the incidents of the narrative fall into the perspective of the total diplomatic 
situation. The essential documents are few, but they have been handled 
with unusual skill, and all the remote details have been searched out of a 
wide range of sources and literature. At the end of the book the essential 
documents are printed in full. They constitute a diplomatic exhibit of 
singular interest. Henry M. Wriston 


The Little Entente. By John O. Crane. (New York: Macmillan Co., 
1931. pp. xviii, 222. Index, Appendices, Maps. $2.50.) This little 
volume, dedicated to President Masaryk of Czechoslovakia by an American 
resident in Prague for many years and in a position to obtain first-hand 
information, gives a very readable view of the establishment of The Little 
Entente, its problems and controversies in respect of its neighbors, and its 
outlook for the future. The Little Entente is a defensive military alliance 
between Czechoslovakia, Rumania and Jugoslavia, solemnized by bilateral 
treaties signed in 1920 and 1921. As stated in these treaties, the object is 
to maintain the peace obtained after so many sacrifices by the Treaty of 
Trianon and the Treaty of Neuilly-Sur-Seine. Besides, Rumania has a 
treaty of defensive alliance with Poland. The support of France was 
welcomed, not only in her assistance to Poland in the fight against the hordes 
of Russia, but in her promotion of The Little Entente as a counter-check to 
possible German expansion eastward. The spirit of unity in The Little 
Entente is preserved by an annual conference of its Foreign Ministers. 
Poland has been attending some of these conferences as a sort of associated 
member. The capacity of The Little Entente to continue a constructive 
program of bringing about a régime of healthy coilaboration with neighboring 
states depends on its statesmen being able to function as a diplomatic unit 
upon all occasions. L. H. Woo.sey 


Effetti Giuridici delle Annessioni Territoriali. By Alberto Fabbri. 
(Padua: Casa Editrice Dott. Milani, 1931. pp. 8, 156. L. 20.) This 
study of the juridical effects of annexation was originally prepared as the 
author’s thesis in jurisprudence in the University of Padua. The first sec- 
tion embodies a general review of the consequences of a change of sovereignty, 
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based on a survey of the principal European treaties of the 19th and 20th 
centuries involving annexations, taking up seriatim the various legal cate- 
gories affected, viz., obligations of the state, private property, etc. In this 
interesting summary, change of nationality and the varying forms of the 
right of option, call for special attention. The second section contains an 
historical survey of the claims made by Italy relating to Fiume and Dalmatia 
at the close of the war, and their final disposition. The attitude of the au- 
thor and the tone of his narrative is strongly tinged with national feeling. 
He plainly thinks that Italy was unfairly treated by her allies in regard to 
these claims. The third section takes up in due order the several subjects 
already generally considered in the first, but with special reference to their 
treatment in the final solution of the questions relating to Fiume and 
Dalmatia. The author believes that the Treaty of Versailles and, perhaps in 
less degree, that of St. Germain, represent a departure from the true princi- 
ples which should govern in a treaty providing for annexation, and that the 
various treaties made by Italy in settling the Adriatic questions indicate a 
return to the better principles and methods established by previous interna- 
tional practice. JAMES BARCLAY 


La Naissance du Fédéralisme aux Etats-Unis. By Jacques Lambert. 
(Paris: Recueil Sirey, 1930. pp. 489. FR. 40.) This little volume, the 
first of a projected larger work on the Constitutional History of the United 
States, subsidized by the Rockefeller Foundation, has been written with the 
avowed purpose of setting forth to Europeans the advantages of federalism 
and the steps by which the United States has secured this organization of its 
government. It is not a legal treatise, like that of Von Holst, nor yet is it 
an original treatise in any sense; rather it is a very clever, logical, and clear 
presentation of the views already accepted by American scholars. The foot- 
notes show a wide range of familiar authorities. The author apparently be- 
lieves that the social and economic factors in the rise of American federalism, 
which he stresses, are those that the Europeans least understand and need 
most to study. Domestic politics are avoided. Such subjects are taken up 
as the conditions in the thirteen colonies, their relations with the mother 
country, the movement toward union, the Articles of Confederation, the 
Critical Period, and the various phases of the Constitutional Convention of 
1787. At the end of the chapter on the popular agitation in favor of consti- 
tutional reform in the 1780’s there is appended a letter written in New York, 
October 10, 1786, by the French chargé d’affaires, Otto (Archives des A ffaires 
Etrangéres. Paris Correspondence Politique. Etats-Unis. T. 32, ff. 64), 
which throws an interesting light on this movement. The volume is a 
brilliant summary. E. D. Fire 


The Eastern Frontiers of Germany. By René Martel. (London: Williams 
& Norgate, 1930. pp. 199. Index. 7s. 6d.) Toa certain extent the au- 
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thor has made easier the task of the reviewer. Turning to the preface after 
reading the book, one reads only to doubt the statement that ‘‘the various 
points of view have been expounded impartially and without prejudice, 
making equal use of all available sources.”” Important arguments on the 
Polish side have been omitted or garbled or minimized: the Polish delega- 
tions from the ‘‘corridor”’ to the Reichstag, the German admissions concern- 
ing the satisfactory nature of the traffic across it, the events of 1920 that 
convinced the Poles that a port under full Polish control was absolutely nec- 
essary. The statement of the Polish Foreign Minister that he would gladly 
join with Germany to guarantee present boundaries is omitted, while M. 
Zaleski’s assertions of Polish nationality are criticized. The true facts con- 
cerning the Miinsterwalde bridge are ignored. Yet certain assertions are 
assumed as proved: Polish intense hunger for East Prussia, and the useless- 
ness of Gdynia. Polish chauvinism is emphasized; there is no word of the 
Stallheim demonstrations. The citation from Dmowsky is most naive, but 
taken from its context. Even in the sections devoted (supposedly) to the 
Polish point of view, the author mingles refutations with arguments, a con- 
trast to the smoothness with which the German contentions arestated. The 
cloak of impartiality appears entirely too thin, and the book should be read 
in the light of more impartial and complete studies. ArTHuR I. ANDREWS 


La Réforme Agraire Roumaine et les Réclamations Hongroises. By N. N. 


Petrasco. (Paris: A. Pedone, 1931. pp. 148. Noindex.) The celebrated 
Hungarian-Roumanian land dispute has at last been officially settled, but 
the discussion of the underlying issues goes merrily on. This latest account 
is from the Roumanian viewpoint, and is divided into two parts. Part I 
is a running account of the various phases of the dispute before the League of 
Nations and the Hungarian-Roumanian Mixed Arbitral Tribunal, with a 
résumé of the arguments presented by counsel for both sides. Part II is in 
effect a brief for the Roumanian case, and concludes with the thesis that the 
Hungarian Government was surreptitiously working throughout the dispute 
to bring about a revision of the Treaty of Trianon. Professor Albert Wahl in 
a preface commends the author for his ‘‘impartialité complete’ and his 
“‘méthode irréprochable,” but it is clear throughout the work that M. Petrasco 
can see virtue only in the Roumanian case. One would do well not to accept 
the conclusions of this book without first reading Francis Dedk’s account of 
the dispute as seen through Hungarian eyes. These two works together give 
a fair picture of the issues involved, and also provide much food for thought 
on the subject of the impartial and scientific study of controversial legal 
issues. FRED_RICK SHERWOOD DUNN 


The civil and commercial codes of Portugal, brought up-to-date with their 
amendments and modifications, have been collected into three volumes. 
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The first volume (Codigo civil; Codigo comercial; Codigo do notariado),' 
contains the tenth official edition of the Civil Code of Portugal of 1867, fol- 
lowed by amendments to, and interpretations of, various articles of the code as 
contained in the decree of December 16, 1930, and the official explanations of 
the changes. It also includes the Commercial Code of 1888 and the Notarial 
Code, promulgated by the decree No. 19133 of December 16, 1930. In the 
second volume (Codigo de processo civil;! Codigo de processo comercial;? 
Estatuto judiciario)* are assembled the eighth official edition of the Code of 
Civil Procedure of 1876 as modified by the decree of July 13, 1918; the Code 
of Commercial Procedure of 1905; the statute of May 29, 1907, as amended 
by the decrees of June 12, 1926, and July 1, 1929, concerning forms of pro- 
ceedings in petty civil and commercial actions; various statutes and decrees 
of recent dates modifying civil or commercial procedure; and the Judiciary 
Act of April 10, 1928, together with the amending decree of February 12, 
1930. The third volume (Codigo do registo civil;+ Codigo do registo predial;* 
Regulamento do codigo comercial) * contains the Code of Civil Registry of 1911 
with various legislative acts relating thereto; the Code of Land Registry of 
July 4, 1929; and a collection of regulations issued for the execution of the 
Commercial Code. Only the texts of the codes, statutes, and decrees are 
printed, without any annotations or reference to their application in prac- 
tice. The utility of this collection is, therefore, limited to supplying, in an 
easily accessible form to the lawyer interested in Portuguese law, the raw 
material from which the courts fashion their decisions. F. D. 


Internationaal Rivierenrecht betreffende Gebruik tot andere Doeleinden dan 
de Scheepvaart. By A. W. Quint. (Amsterdam: H. J. Paris, 1930. pp. 
x, 147. Index. $1.30.) The increasing tendency to utilize rivers for pur- 
poses other than navigation is necessitating new developments in the law 
governing international rivers. It is with this problem that this thesis, pre- 
sented for the degree of doctor of jurisprudence at the University of Leyden, 
is concerned. Interests considered that conflict with navigation include 
urigation, generation of water and electrical power, sanitary uses, fisheries, 
and the like. The first two chapters are devoted to general considerations, 
historical, analytical, and descriptive. The remaining chapters deal with 
particular instances of the problem. The treatment of each is brief. Perti- 
nent treaty provisions are analyzed, and in the more important cases a 
sketch of the historical background and an indication of the divergent view- 
points of the governments concerned are added. The discussion of cases in- 
volving the Netherland Government should be specially mentioned. The 
work is not deep or exhaustive in its treatment, nor is it comprehensive. 
There are important omissions. The discussions of general principles at the 
Paris Peace Conference are overlooked, for example, and developments on 


1 Coimbra: Imprensa da Universidade. ? Lisbon: Couto Martins. 
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South American rivers ignored completely. Despite its limitations, the book 
is of value as bringing together within a small space much widely scattered 
material on an important subject. Ruts E. Bacon 


Code des prisonniers de guerre. By Gustav Rasmussen. (Copenhagen: 
Levin and Munksgaard, 1931. pp. 147.) While governments explore the 
paths to disarmament via security, and to security through disarmament, 
some energy continues to be exerted along old and familiar lines, recognizing 
war as a possibility and attempting to regulate its conduct. Under the last 
head falls the Geneva Convention Relative to the Treatment of Prisoners of 
War, of July 27, 1929. M. Rasmussen, a Danish diplomat and one of the 
negotiators, supplies a commentary upon the text of the treaty, comparing it 
with the 1907 Hague Convention Concerning the Laws and Customs of 
Land Warfare. One notes the prevalence of such elastic qualifications as 
“‘qutant que possible,’’ a vice inherent in this sort of international engage- 
ment. In some provisions the negotiators seem consciously to have left 
ambiguity. Thus, according to Article 31, the tasks assigned to prisoners 
“n’auront aucun rapport direct avec les opérations de la guerre.” Out of 
abundant caution the Roumanian delegation proposed to include particu- 
larly the construction of any trenches and fortifications. This was voted 
down, so that either of two conflicting inferences may be drawn. The new 
convention makes headway in providing that puissances protectrices may 
supervise and in a measure control the régime to which prisoners are sub- 


jected. In contrast to the “all in”’ clause of the Hague Conventions, signa- 
tories are bound inter se even though a non-signatory is associated in the 
war. Article 3 makes the novel provision that women prisoners shall receive 
all the consideration due to their sex, in evident anticipation of other Maria 
Botchkarevas. CHARLES FAIRMAN 


La Convention Internationale du 13 Octobre 1919 portant Réglementation de 
la Navigation Aérienne. By Albert Roper. (Paris: Recueil Sirey, 1930. 
pp. viii, 379. Fr. 50.) This book, by the Secretary-General of the Inter- 
national Commission on Aérial Navigation, gives an account of the origin, 
the present application, and the probable future of the International Air 
Navigation Convention of October 13, 1919, with the amendments agreed to 
at subsequent conferences. The author reviews the pre-war literature, 
describes the proposals of various governments and unofficial organizations 
and the labors of the Paris Conference of 1919 at which the convention was 
elaborated. He analyzes the convention in detail and weighs the force of 
criticism aimed at certain portions of it, and the amendments made by the 
conference of 1929. The author believes that the convention is destined to 
become of practically world-wide application in measurable time. In his 
opinion, even the adherence of the United States is to be expected as soon as 
transoceanic routes have been established. The Pan American Convention 


WwW 
Vi 
al 
Pp 
S 
t 
t 
| 


BOOK REVIEWS 227 


will then assume its proper réle as a regional subsidiary agreement as en- 
visaged by Article 36 of the Paris Convention (p. 206). In the 25 appendices 
are contained the texts of the convention, the amendments, the proposals of 
various Official and non-official bodies, the Pan American Convention of 
1928, the Warsaw Convention of 1929, and reprints of many other documents 
pertinent to the conventional regulation of air navigation. A. K. KuHN 


Resumen de Historia Diplomdtica del Pert, 1820-1884. By Arturo Garcia 
Salazar. (Lima: Talleres Graficos Sanmarti y Cia., 1928. pp. ii, 232. Index.) 

Historia Diplomdtica del Pert. Vol. I. Chile, 1884-1922. By Arturo 
Garcia Salazar. (Lima: A. J. Rivas Berrio, 1930. pp. xx,335. Index.) In 
these two volumes the author has made a substantial contribution to the 
history of the diplomacy of Peru. They are based mainly on official docu- 
ments, either published or existing in manuscript form in the national ar- 
chives at Lima. Unfortunately, Professor Salazar does not always cite his 
sources with the precision required for their easy location by a scholar in the 
United States. In the first volume, in particular, there are few citations. 
Despite this failure to conform to the usual methods of scholarship, the 
works appear to be sound, and they can not fail to be helpful to the student 
of Peruvian diplomacy. 

The Resumen begins with a careful consideration of the frontier limits of 
Peru at the end of the colonial period. He then divides the national diplo- 
macy of the country into three periods: 1820--1838; 1839-1872; and 1873- 
1883, or the War of the Pacific. Apparently he intends to treat the fourth 
period, 1884 to the present, in two volumes or more, the first of these vol- 
umes covering Peruvian relations with Chile from 1884 to 1922. 

The second volume now under review contains more adequate citations to 
authorities. It begins with the ‘ Usurpation of Tarata”’ by Chile in 1884— 
1885, and ends with the ratification of the Washington Protocol of 1922, 
under which the United States attempted in vain to mediate a settlement of 
the Tacna-Arica dispute. In this volume Professor Salazar writes with some 
passion, for he feels that Peru has suffered injustice at the hands of Chile. 
Throughout the work, however, the writer reveals appreciation of the atti- 
tude of the United States. 

The main topic of both of these volumes may be said to be Peruvian- 
Chilean relations. The diplomatic and economic relations of Peru with 
England, France, and the United States remain to be written. In the 
United States, at least, there is great need of an accurate and impartial 
survey of the relations of Peru and the leading republic of North America, 
with special emphasis on the period since 1884. It is probable also that the 
relations of Peru with Colombia, Bolivia, and Argentina will prove to be a 
topic of great interest and importance. In fact, the subject of the diplo- 
macy of Latin America in its broadest sense is a virgin field for the historian 
and the political scientist. J. Frep Rippy 
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Minderheitenpolitik und Minderheitenrecht. By Dr. Victor Guttmann, 
(Budapest: Sigmund Politzer & Sohn, 1931. pp. 24.) Dr. Guttmann has 
written a thoughtful and suggestive study of the problem of obtaining a 
juridical status for the rights of minorities which are essential to the existence 
of nationalities and which are at the same time in accord with the demands of 
the world community of states. 

La Protection des Minorités. By N.Ito. (Paris: Edouard Duchemin, 1931. 
pp. 289. Fr. 40.) The author’s purpose is to present an objective study of 
the existing régime for the protection of the rights of minorities. He begins 
his study with a brief analysis of the international instruments which estab- 
lished the régime; then, after characterizing the régime in general, the author 
gives an explanation of the nature of ‘‘minorities,’’ of the extent of the rights 
protected and of the guarantee of the League of Nations. No historical 
precedents for the present system are cited, and no reforms for the improve- 
ment of it are suggested, partly because the author believes that too much 
attention has already been given to these matters. He confines himself to 
examining the régime as one which was established by special agreements, 
and to depicting the réle of the League in executing the guarantee as em- 
powered by these special agreements. M. Ito comments upon various re- 
forms which others have proposed, his attitude toward them being, in general, 
that of a “strict constructionist.”” The book is a juridical study, well- 
documented and generally accurate. It should be useful to those 
who want aclear picture of the existing system for the protection of 
minorities’ rights. 

Howarp B. CaLpERWoOD 


The study by Dr. Fritz Miinch entitled Ist an dem Begriff der vélkerrecht- 
lichen Servitut festzuhalten? (Berlin: Georg Stilke, 1931. pp. 121) was 
selected as worthy of a prize by the faculty of law and political science of the 
Institute of International Law of the University of Kiel. This study, though 
brief, gives a comprehensive survey of the concept of servitudes in theory and 
practice. Dr. Miinch emphasizes the real nature of servitudes and dis- 
tinguishes different types. He naturally gives attention to the Wimbledon 
case, and also maintains that recent treaties show the probability of further 
development of the concept. 

The International Maritime Committee in Bulletin No. 91 (Antwerp: 
Buschmann, 1931. pp. xlviii, 541), which includes Bulletins Nos. 86 to 90, 
reports the work of the Antwerp Conference of 1930. The subjects particu- 
larly before the conference were the Brussels Conventions of 1924 and 1926, 
now in course of ratification; compulsory insurance of passengers, upon 
which much difference of opinion exists; and jurisdiction and penal sanctions 
in event of a collision on the high seas involving loss of life or personal injury, 
a subject still in the course of preliminary discussion. Other subjects relat- 
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ing to conflict of laws in maritime and inland navigation were presented to 
the conference for further consideration. G. G. W. 


Transactions of the Grotius Society: Problems of Peace and War. Papers 
read before the Society in the year 1930. (London: Sweet & Maxwell, 
Ltd., 1931. pp. xix, 153. 10s.) This volume contains, inter alia, interest- 
ing and informative papers concerning the Protection of Private Property 
under the Minorities Protection Treaties, by Dr. Loewenfeld, of Berlin, 
Expatriation as Practiced in Great Britain, by R. 8S. Fraser, and International 
Law-making, by Professor Herbert A. Smith. 

Grotius Annuaire international pour année 1931. (The Hague: Martinus 
Nijhoff, 1931. pp. x, 399. 14 Gld.) Contains for the most part articles 
and documents relating to the foreign relations of Holland. Dr. Francois, 
of the Dutch Foreign Office, presents a valuable analysis of the work of the 
Hague Conference of 1930 for the Codification of International Law, to- 
gether with the text of the report of the Commission on the Territorial Sea. 
Dr. Nederbragt, also of the Dutch Foreign Office, treats very thoroughly the 
question of the Customs Truce and includes the text of the conventions on 
the subject signed at Geneva on March 24, 1930, and May 18, 1931. Valu- 
able data are also furnished concerning the Permanent Court of International 
Justice, the Permanent Court of Arbitration, and the Academy of Interna- 
tional Law at The Hague. 

The International Law Association: Report of the Thirty-sixth Conference, 
held in New York September 2-9, 1930. (London: Sweet & Maxwell, Ltd., 
1931. pp. elxviii, 626. Index. £2.) Contains complete data concerning 
the history, organization and membership of the Association, together with 
the reports of various committees and a large number of most interesting 
papers on fourteen different subjects of public and private international law, 
by distinguished foreign and American publicists and jurists. 

Problémes du Désarmement. By Jacques Lyon. (Paris: Boivin & Cie, 
1931.) An individualistic though conscientious and persuasive presentation 
of the French thesis concerning disarmament based on the guarantee of 
security under an adequately organized international society. An admi- 
rable study of the ‘‘global”’ factors involved in the problem of disarmament. 

European Alliances and Alignments, 1871-1890. By William L. Langer. 
(New York: Alfred A. Knopf, 1931. pp. xxx, 509. Index. $5.00.) A 
most scholarly account in an admirable style of the diplomacy of Europe. 
Though limited to a brief period, it affords a most interesting arc of the never- 
ending circle of political, geographical, and other conditions which seem 
perpetually to determine the norms of the diplomacy of European nations, 
even in the era following the World War. Puitip MARSHALL BROWN 


Amerikanische Demokratie. By Herbert Tingsten. (Breslau: Ferdinand 
Hirt, 1931. pp. 112. Index. Mk. 2.50.) This little volume is one of the 
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German ‘“‘Everyman’s Library” series and was translated into the German 
from the Swedish by Joachim-Dieter Bloch. It is a clear statement of the 
main facts about the Government of the United States, the first half being 
devoted to the President, Congress and the courts, and the remainder to the 
political parties. 

Staat und Nation an der deutschen Westgrenze. By Dr. Hermann Aubin. 
(Berlin: Ferd. Diimmlers Verlag, 1931. pp. 31. RM. 2.50.) One of the 
brief studies in Vélkerrechtsfragen series, and reviews the shifting relations 
between the political state and nationality, again disturbed by the Treaty 
of Versailles, with a view to determining when and in what form the national 
concept became a practical problem in establishing political boundary lines. 
It is worth reading. 

Der deutsch-russische Riickversicherungsvertrag. By Dr. jur. Hans-Jiirgen 
Schlochauer. (Leipzig: Robert Noske, 1931. pp. viii, 88. Mk.4.) Thisis 
a very thorough study of the German-Russian ‘‘reinsurance”’ treaty of 1887 
in connection with its historical antecedents—going back to 1872—and its 
international law relations to the series of treaties and alliances made by 
Bismarck during this period. The investigations lead the author to con- 
clude that had Austria and Italy known the implications of the treaty of 
1887 they would have been justified, on the basis of other treaties which the 
Germans had made, to demand the abrogation of the reinsurance treaty. 

Organisations und Berufsethik der Anwédlte und Richter der Vereinigten 
Staaten von Amerika und die deutsche Rechtsanwaltschaft. By Dr. Hans 
Pohl. (Berlin: R. L. Prager, 1930. pp.160. Mk.5.) Aninforming work, 
supplemented with the regulations of the Illinois, Chicago and American Bar 
Associations, and constituting No. 18 of the Internationale Rechtsprazis series, 
which compares the origin and development of the German and American 
conceptions of law in their relation to theory and practice, as drawn from a 
study of the literature of the American Bar Association and the correspond- 
ing associationin Germany. The reader will find here the difference between 
German and American legal procedure in its relation to the courts, which, 
according to the author, is a difference in methods, but not in the spirit and 
aim of the law itself. It is of value to the student of legal philosophy. 


Probleme der Demokratie. Heft 10, Politische Wissenschaft. (Berlin- 
Grunewald: Dr. Walther Rothschild, 1931. pp. 72. Mk. 4.) This is a 
collection of five informing papers on the problems of the new German democ- 
racy that are well worth reading by all students interested in democracy in 
general. 

Das Armenische Problem im Licht des Vélker und Menschenrechts. By 
Andre N. Mandelstam. (Berlin: Georg Stilke, 1931. pp. 149. Mk. 
7.50.) The author, a professor of international law in the University of St. 
Petersburg and a former Russian diplomat, holds the great Powers, both 
Central and Allied, largely responsible for the deplorable situation in which 


the 
alsc 
tior 
the 
by 
M 
nat 
att 
cus 
La\ 
Sta 
bet 
pri 
Op 
Pa 
fo 
Kr 
sta 
lav 
he: 
hu 
ter 
is 
the 
Le 
Pp 
of 
cle 
5 
we 
a 
8 
tic 


BOOK REVIEWS 231 


the Armenian people now find themselves, and the League of Nations has 
also failed, or at least fallen short of its opportunities, though the new concep- 
tion of international law and the “‘law of humanity,” as well as the peace of 
the Near East, demand a solution. 

Mitteilungen der Deutschen Gesellschaft fiir Vélkerrecht, Heft 10. Edited 
by Dr. Walter Simons. (Berlin: Carl Heymanns Verlag, 1930. pp. 252. 
Mk. 10.) This collection of the proceedings of the German Society of Inter- 
national Law, which held its session at Kénigsberg, fittingly devoted much 
attention to the problems which threatened the German Ostmark. The dis- 
cussions are appropriately introduced by a paper on ‘‘ Kant and International 
Law” by Dr. Herbert Kraus, which is followed by Dr. Hesse on ‘‘ The Memel 
Statute,’ by Dr. Draeger on ‘‘The International Basis of the Controversy 
between Danzig and Poland concerning Gdynia,” by Professor Verdross on 
“The Sources of International Law.” Other subjects of general interest are 
private international law of inland shipping, discussed by Drs. Sebba and 
Oppikofer, and an address by Dr. Schiicking on the relation of the Kellogg 
Pact to the League Covenant and the General Act of Geneva. It is an in- 
forming ‘collection, well worth reading. 

Das Problem Internationaler Ordnung bet Immanuel Kant. By Herbert 
Kraus. (Berlin: Carl Heymanns Verlag, 1931. pp. 81. Mk. 5.) Briefly 
stated, this is a study of Kant’s social philosophy as applied to international 
law and international ethics, and the subject is treated under two general 
heads: the international legal order in which the basic idea is humanity and 
human freedom, and the moral order, which may be summed up in the sen- 
tence that ‘‘no policy can succeed without devotion to the moral law.” It 
is a thoughtful study and may be commended to those interested in the 
theory of international law. 

Vélkerbund und Minderheitenpetitionen. By Herbert v. Truhart. (Wien- 
Leipzig: Wilhelm Braumiiller Universitits-Verlagsbuchhandlung, 1931. 
pp. 181. 10Schilling, Mk.6.) This is a painstaking summary of the results 
of the minorities petitions sent to the League of Nations since its establish- 
ment to February, 1931. They are variously arranged into groups and 
classes according to their nature, and the course of each petition is also traced 
from its source to its final disposition. It is of interest to note that out of 
525 petitions sent to the League, which constituted 314 complaints, only 50 
were passed upon, 21 by the Council and 29 by the Committee of Three, 
a striking fact which the author thinks may well lead one to question the 
sufficiency of the League to carry out its pledged duty to protect the minori- 
ties, Karu F. GrIsER 
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CHANGING CONCEPTS AND THE DOCTRINE OF 
INCORPORATION 


By Epwin D. Dickinson 
Professor of Law, University of Michigan Law School 


The student or practitioner whose interest is primarily in the interpre- 
tation and application of the law of nations is often prone to dismiss funda- 
mental concepts as a matter of mere theoretical importance. This is a 
serious mistake. No one is capable of understanding the interpretations 
and applications of the law of nations which have been made in judicial 
decisions, national and international, in arbitrations, and in international 
incidents, unless he has some knowledge of the fundamental concepts of the 
science and of the conditions under which those concepts have developed. 
Concepts, in truth, are as much a part of the fabric of international juris- 
prudence as the intricate and confused records of international conduct. If 
they are no longer its warp and woof, they provide at least the necessary 
patterns. 

The patterns of international jurisprudence have an especial importance 
for the student or practitioner in Anglo-American countries. It is an an- 
cient doctrine of the Anglo-American common law that the law of nations is 
incorporated in and in some sense forms part of the national law. This 
doctrine had its origin in the acceptance of certain fundamental concepts 
with respect to the law of nations. As fundamental ideas have changed, 
there has been a transformation of the doctrine affecting both its theoretical 
significance and the processes of its practical application. It is impossible 
to understand either the doctrine or its application without reference to fun- 
damental ideas. In the present paper it is proposed to review classical con- 
cepts and to show, by way of examples, how changing concepts have been 
reflected in the development of the doctrine of incorporation. 

The development of the fundamental concepts of the modern law of na- 
tions may be dated conveniently from the 16th century. In that century 
the forces liberated by the Renaissance had shattered most of the intellectual 
orthodoxies of the Middle Ages. The spiritual unity of the world had been 
destroyed by the Reformation, political unity by the rise of the modern state 
system. Not only was there an international society of states, no longer 
tributary to Emperor or Pope, but that society was becoming legally con- 
scious. 

In the latter half of the 16th century the classics of the modern law of 
nations began to appear. The Relectiones Theologicae of Victoria were pub- 
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lished in 1557,’ the Controversiarum Illustrium of Vasquez in 1564,? the 
De Jure et Officiis Bellicis et Disciplina Militari of Ayala in 1582,3 and the 
Tractatus de Legibus ac Deo Legislatore of Suarez in 1612.4 Gentilis published 
his De Legationibus in 1585, and his De Jure Belli in 1588-1589, while his 
Hispanicae Advocationis appeared posthumously in 1613.5 After Gentilis 
and Suarez the law of nations was ripe for systematic treatment. ‘Up 
to the present time,’’ said Grotius, writing in 1625, ‘‘no one has treated it ina 
comprehensive and systematic manner; yet the welfare of mankind demands 
that this task be accomplished.”’® 

The task of comprehensive and systematic treatment was undertaken by 
Grotius and his successors in a way which sometimes seems quaint, or even 
bizarre, to one who regards their efforts superficially and only from the 
viewpoint of the present time. However, if their achievements are to be 
reviewed sympathetically and understandingly in the 20th century, it is neces- 
sary to recall something of the conditions of the 17th and 18th centuries under 
which their work was done. 

In the first place, the conditions of juristic study were unlike anything 
with which we moderns are familiar. The Corpus Juris was the only mature 
law known to the European world. Encrusted in the interpretations of the 
glossators, expanded in the treatises of the commentators, and revitalized 
in the studies of the humanists, this body of jurisprudence was the great 
storehouse for all legal workers. The philosophy of law was a composite of 
ideas derived from Greek and Roman speculation, Roman juristic literature, 


the patristic writings, and mediaeval scholasticism. Conspicuous among its 
doctrines were the idea of a state of nature antedating social life and the 
institution of governments, the conception of natural law as a supreme 
and universal law which could be ascertained by unperverted human reason, 


1 See Barthélemy, in Les fondateurs du droit international, pp. 1-36; Nys, “Introduction”’ 
to De Indis et de Jure Belli Relectiones (Classics of International Law), pp. 55-100; Scott, 
The Spanish Origin of International Law, pp. 13-70; Walker, History of the Law of Nations, 
pp. 214-230. 

* See Walker, History of the Law of Nations, pp. 245-246. 

* See Knight, “Balthazar Ayala and His Work,” Journal of Comparative Legislation and 
International Law, 3d series, Vol. III, pp. 220-227; Westlake, “Introduction” to De Jure 
et Officiis Bellicis et Disciplina Militari (Classics of International Law), Vol. I, pp. i-xxvii. 

*See Dunning, History of Political Theories from Luther to Montesquieu, pp. 135-149; 
Rolland, in Les fondateurs du droit international, pp. 95-124. 

’See Abbott, “Alberico Gentili and His Advocatio Hispanica,” this JournaL, Vol. X 
(1916), pp. 737-748; Abbott, “Introduction” to Hispanicae Advocationis (Classics of Inter- 
national Law), Vol. I, pp. 1la—44a; Balch, “Albericus Gentilis,” this Journat, Vol. V 
(1911), pp. 665-679; Holland, Studies in International Law, pp. 1-39; Nézard, in Les 
fondateurs du droit international, pp. 37-93; Nys, “Introduction” to De Legationibus 
(Classics of International Law), Vol. II, pp. 1la-37a; Phillipson, in Macdonell and Man- 
son, Great Jurists of the World, pp. 109-143; Walker, History of the Law of Nations, pp. 
249-276. 

* De Jure Belli ac Pacis, Prolegomena, §1. See also Prolegomena, §30. 
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and the notion that human laws and institutions could be rationalized by 

means of analogies between the animate human body and the mystical bodies 

of such organizations as church or state. The philosophic approach to law” 
had taken root feebly in the 13th century. It was strengthened by the 

Protestant revolt in the 16th century and by the dissolution of the Empire 

in the 17th. Juristic study was passing from a period devoted chiefly to 

the study of texts into a period in which the search for philosophic bases for 

law was to absorb some of the best juristic effort. 

In the second place, notwithstanding the liberalizing effect of the Protes- 
tant revolt, theology still retained an influence upon juristic activity which 
seems fantastic to lawyers of the modern age. Many of the best jurists 
were also theologians. It was no mere coincidence that Victoria’s contribu- 
tions were included in Relectiones Theologicae, that the treatise of Suarez, 
the Spanish Jesuit, was entitled Tractatus de Legibus ac Deo Legislatore, or 
that Hugo Grotius wrote classics on theology as well as on law. It was 
perfectly natural that Grotius should classify positive law as human or 
divine, and that Pufendorf and his followers, in testing the authenticity of 
law by reference to the authority and power of the law-giver, should identify 
the law of nations with the law of nature and the law of nature with the law 
of God. To men of that age, God was infinitely more real than a consensus 
of opinion, social pressure, habits of obedience, or prevailing standards of 
justice. God’s law was juridical law—‘‘a brooding omnipresence in the 
skies.”’ 

In the third place, international relations were chaotic. It was an age 
of the basest diplomatic intrigue, of hostilities too rarely assuaged in periods 
of peace, and of the utmost ruthlessness in the conduct of hostilities. Writ- 
ing but a few years after the outbreak of the Thirty Years War, Grotius 
said: ‘Throughout the Christian world I observed a lack of restraint in 
relation to war, such as even barbarous races should be ashamed of; I ob- 
served that men rush to arms for slight causes, or no cause at all, and that 
when arms have once been taken up there is no longer any respect for law, 
divine or human; it is as if, in accordance with a general decree, frenzy had 
openly been let loose for the committing of all crimes.’’? It is not sur- 
prising that Thomas Hobbes, writing at the end of the Thirty Years War, 
insisted that the international society was a state of nature and the state of 
nature a state of war. Nor is it surprising that conservative jurists revolted 
against the conditions which surrounded them and attempted to build a 
more ideal system upon such foundations as the best contemporary specula- 
tion suggested. 

In the fourth place, if it seems to us in the 20th century that the classical 
publicists built too freely upon speculative premises, it must be remembered 
that frequently they had nothing else to build upon. The art of printing 
was still relatively young and there was nothing comparable to the docu- 

7 De Jure Belli ac Pacis, Prolegomena, §28. 
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mentary records of precedent and practice to which modern jurists have 
recourse. Grotius, in what Bonfils has described as ‘‘sa stupéfiante érudi- 
tion,” invoked the “testimony of philosophers, historians, poets, finally 
also of orators.”” Of adequate records of diplomatic correspondence, inter- 
state transactions, and treaties, there were almost none. The collections 
of Leibnitz, Bernard, and Rymer did not appear until the beginning of the 
18th century, of Dumont nearly a generation later. It was only in the 19th 
century that more or less systematic publication of such records was com- 
menced in earnest. Even then we were still far short of the documentation 
required to give reality to the positive conception of the law of nations 
which a few publicists previsioned in the 17th and 18th centuries. 

As Dean Pound has observed, “International law was born of juristic 
speculation and became a reality because that speculation gave men some- 
thing by which to make and shape international legal institutions and a 
belief that they could make and shape them effectively.”* There is prob- 
ably no legal system that is so thoroughly shot through with the advance 
and retreat, the attack and counter-attack, of rival or competing concepts. 
The student or practitioner who would understand the tactics of inter- 
pretation or decision must know something of the grand strategy of ideas. 

The grand strategy of ideas begins, for the modern period, with the great 
work of Hugo Grotius (1583-1645). Others wrote upon the law of nations 
before him,’° but Grotius was the first to attempt a systematic treatise. 
In his De Jure Belli ac Pacis, first published in 1625," there is precedent or 
inspiration for most of the important doctrines elaborated by later writers. 

Grotius defined law as ‘‘a rule of moral actions imposing obligation to what 
is right.” He was more concerned with the content of law than with its 
sanctions. 

Law thus conceived, Grotius divided into natural law, on the one hand, 
and voluntary or positive law, on the other hand.“ The natural law he 
defined as the “dictate of right reason,’ determining that an action is morally 


® Pound, “Philosophical Theory and International Law,” in Bibliotheca Visseriana, Vol. 
I, pp. 71, 88. 

*See Basdevant, in Les fondateurs du droit international, pp. 125-267; Knight, Life and 
Works of Hugo Grotius; Lysen, Hugo Grotius; Pound, “Grotius in the Science of Law,” 
this Journan, Vol. XIX (1925), pp. 685-688; Rattigan, in Great Jurists of the World, pp. 
169-184; Reeves, “The First Edition of Grotius’ De Jure Belli ac Pacis, 1625,” this JouRNAL, 
Vol. XIX (1925), pp. 12-22; Reeves, “Grotius, De Jure Belli ac Pacis: A Bibliographical 
Account,” this Journat, Vol. XIX (1925), pp. 251-262; Scott, “Introduction” to De Jure 
Belli ac Pacis (Classics of International Law), Vol. II, pp. ix—xliii; Vreeland, Hugo Grotius; 
Walker, History of the Law of Nations, pp. 278-329; White, Seven Great Statesmen, pp. 
55-110. 

#0 Among the more noteworthy were Victoria, Vasquez, Ayala, Suarez, and Gentilis, 
mentioned supra, pp. 239-240. 

" References are to the reproduction of the edition of 1646, and to the translation by 
Kelsey and others, published in the Classics of International Law. 

127, 1, ix, 1. 187, 1, ix, 2. 
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right or wrong as it conforms or fails to conform with rational nature." 
The natural law emanated from God, the author of nature, and with certain 
refinements of reasoning was regarded as unchangeable.’® It could be proved 
a priort by demonstrating a necessary agreement with a rational and social 
nature, or a posterior: by showing a consensus among all the more civilized 
peoples.° The former method, he suggested, was more subtle, the latter 
more popular. His own recourse was largely to the more popular method; 
and, being a lawyer, skilled in the civil law, he drew freely upon the jus 
naturale of the Roman system.!” 

In contrast with the natural law, which was part of the order of nature 
in the system of Grotius, the voluntary or positive law had its origin in the 
lawmaker’s will and was classified as either divine or human.'® The divine 
law was the law specifically ordained by God.'!® Human law had its incep- 
tion in the will of man and was of three classes: first, law narrower in scope 
than municipal law, e.g., the commands of a father addressed to his child or 
of a master addressed to his servant; second, municipal law, emanating from 
civil authority and governing within the state; and third, law broader in 
scope than municipal law and governing the relations between states.?° 
This latter constituted a part of the law of nations. 

Grotius defined the law of nations as the system ‘“‘ which is concerned with 
the mutual relations among states or rulers of states, whether derived from 
nature, or established by divine ordinances, or having its origin in custom 
and tacit agreement.’’*! It is significant that he did not stop with divine 
ordinances and the law of nature, but went on to embrace the concept of 
laws derived from custom and agreement. Thus he insisted that ‘‘just as 
the laws of each state have in view the advantage of that state, so by mutual 
consent it has become possible that certain laws should originate as between 
all states, or a great many states; and it is apparent that the laws thus 
originating had in view the advantage, not of particular states, but of the 
great society of states.’ ‘‘And this,” he concluded, ‘‘is what is called the 
law of nations, whenever we distinguish that term from the law of nature.’ 
This was the law which had “received its obligatory force from the will of all 
nations, or of many nations.’’ He added ‘‘of many nations”’ because, as he 

“5,4, 2, 1. 1, xii. 

17 “Speaking broadly, the Law of Nature represented to the Romans that which is 
conformable to Reason, to the best side of Human Nature, to an elevated morality, to 
practical good sense, to general convenience. It is Simple and Rational, as opposed to that 
which is Artificial and Arbitrary. It is Universal, as opposed to that which is Local or 
National. It is superior to all other law because it belongs to mankind as mankind, and is 
the expression of the purpose of the Deity or of the highest reason of man. It is therefore 
Natural, not so much in the sense of belonging to men in their primitive and uncultured 
condition, but rather as corresponding to and regulating their fullest and most perfect social 
development in communities, where they have ripened through the teachings of Reason.” 
Bryce, Studies in History and Jurisprudence, pp. 556, 589. 

1 Prolegomena, §1. 22 Prolegomena, §17. 
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said, outside the law of nature there was ‘‘hardly any law common to all 
nations.’’ 

Thus the law of nations in the system of Grotius was a combination of 
elements derived from the divine law of revelation, the natural law of right 
reason, and the positive law of custom and agreement. The first element, a 
bit of persisting medievalism, contributed little to the system’s content. 
The second element was of the greatest significance. It inaugurated a new 
philosophy of the law of nations and became the subject of prolonged con- 
troversy. The third element, though somewhat crudely conceived, was 
distinctly modern. 

Where Grotius used the concept of natural law only to establish and perfect 
a system of the law of nations, his distinguished successor, Samuel von 
Pufendorf (1632-1694), exalted the concept until in theory it completely 
absorbed the law of nations. In his De Jure Naturae et Gentium, first 
published in 1672,” the definition of law revealed the antithesis between 
these two outstanding publicists of the 17th century. Avowedly influenced 
by the political and legal theories of Thomas Hobbes,”* Pufendorf rejected 
the definition formulated by Grotius, as one improperly assuming that stand- 
ards of right and justice could exist apart from law, and anticipated later 
analytical jurists by defining law as the injunction or command “by which 
a sovereign obliges a subject to conform his actions to what he prescribes.”’*” 
He reduced law to two indispensable elements, the rule and the sanction;* 
and, unlike Grotius, he was much concerned with the problem of sanctions. 


He could conceive of no law where there was no obvious authority having 
power to enforce the law’s observance. 

Laws in Pufendorf’s system were classified with reference to their source 
as divine or human, and with reference to their subject-matter as natural 
or positive.2* The Grotian definition of natural law was dismissed as only 


37, 1, xiv. 

*4 See Avril, in Les fondateurs du droit international, pp. 331-383; Franck, Réformateurs et 
publicistes de l’Europe, 17™ siécle, pp. 333-343; Phillipson, in Great Jurists of the World, 
pp. 305-344; Schiicking, “Introduction” to De Officio Hominis et Civis Juxta Legem Natura- 
lem (Classics of International Law), Vol. II, pp. 9a-27a. 

5 References are to the edition of 1704, printed at Amsterdam, and to Kennet’s English 
translation, 3d ed., printed at London in 1717. 

* Thomas Hobbes (1588-1679) published his Elementa Philosophica de Cive in 1642, and 
again, for wider circulation, in 1647. His Leviathan was first published in 1651. See 
Montmorency, in Great Jurists of the World, pp. 195-219. 

Referring to the naturalist writers who identified the law of nations and the law of nature, 
Rachel remarked: ‘‘Let Thomas Hobbes have precedence among them, for he seems to have 
drawn others into his way of thinking.” De Jure Gentium, §xc (1676). Avril has said of 
Pufendorf: “Son maftre de philosophie avec lequel il ne reste pas toujours en parfaite com- 
munion, ce fut Hobbes. Son maitre pour la jurisprudence ne fut autre que Grotius.” 
Les fondateurs du droit international, p. 378. Schiicking says: ‘While Hobbes indeed per- 
mits the law of nations to be completely absorbed by the natural law, he opens up a line 
of development of which the standard-bearer is Pufendorf.”’ ‘“Introduction,’’ p. 12a. 

27 I, 6, i-iv. 281 6, xiv. 291, 6, xviii. 
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leading in an inconclusive circle.*° According to Pufendorf, the natural 
law was that universal and eternal law which had been deliberately ordained 
by God, was “‘so exactly congruous with the rational and social nature of 
man that human kind cannot maintain an honest and peaceful society with- 
out it,’ and was capable of being discovered by unperverted human reason.*! 
Pufendorf attempted a complete system of the natural law; and he elaborated 
it in such detail that much of his ponderous treatise is irrelevant, if not 
meaningless, to the modern lawyer. 

As suggested, the law of nations in the system of Pufendorf was completely 
absorbed by the law of nature. He conceived of the society of nations as a 
state of nature for which there could be no other law than the law of nature.” 

Nations inter se were equal, unorganized, and subject only to the ordi- 
nances of God.** He repudiated the Grotian conception of a branch of the 
law of nations having its origin in custom and tacit agreement. In his view 
it was inconceivable that mere consent, implied or express, could establish a 
rule having the force of law among equals. He referred to Hobbes (De 
Cive, cap. xiv, 4) as dividing the law of nature into the natural law of men 
and the natural law of states, the latter commonly called the law of nations. 
“The precepts of both are the same,”’ said Hobbes, ‘‘but since states, once 
formed, assume the personal qualities of men, law, which we term natural 
when speaking of the obligation of man individually, we call the law of na- 
tions when applied to whole states, nations or peoples.””’ And Pufendorf 
concluded that he unqualifiedly approved of this opinion. He did not 
believe that there could be ‘‘any other law of nations, voluntary or positive, 
which properly speaking has the force of law ruling nations as by a superior 
power.’’ *4 

The doctrines of Pufendorf enjoyed great popularity and influence; and 
before they were finally discredited they had left an indelible mark upon the 
classical literature. One of their most effective exponents was Jean Barbey- 
rac (1674—1744),*© whose translation into French of Pufendorf appeared in 
1706-1708,°° and of Grotius in 1724.57 Barbeyrac’s translations were 


3, iv. 

1, 6, xiii and xviii; and II, 3, where the definition is developed in detail. 

See II, 2, i, iv, and xi; and passim. ‘This Theory, though often started, and beauti- 
fully amplified by the antient Poets, seems first to have been thought of as the foundation 
of a System of Law, by Hobbs, in his famous book called the Leviathan, in which there is 
so much to admire, and so much to condemn. It was adopted, and considerably enlarged 
by Puffendorf, and instantly approved ef by writers without number.” Ward, Law of 
Nations, Vol. I, p. 5 (1795). 

% See II, 2, iv and xi; V, 13; VIII, 4, xv—xxii; and passim. 4 TT, 3, xxiii. 

* Barbeyrac wrote no treatise. His system may be constructed from the prefaces and 
notes to his translations of Grotius and Pufendorf. 

* Schiicking remarks that this translation contributed much to the propagation of the 
work of Pufendorf. “Introduction,” p. 14a. References are to the edition printed at 
London in 1740. 

*” “This translation ran through several editions and, at least outside of Germany, was 
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annotated with copious notes and cross-references which were later rendered 
into English and appended to English editions of the two treatises.** It 
not infrequently happened that readers were influenced quite as much by the 
Barbeyrac annotations as by the texts of Grotius or Pufendorf. 

Like Pufendorf, Barbeyrac was a thoroughgoing naturalist.*® He also 
rejected Grotius’ definition of law because, as he said, it seemed to insinuate 
‘that the law obliges by itself, and merely as it is a rule, whereas all laws 
derive their power of obliging from a superior who makes them.’’*° He 
attributed binding force to the law of nature because it was the will of 
God,*! and denounced Grotius’ distinction between the law of nature and the 
positive law of nations as une pure chimére. For nations, he contended, 
were in relation to one another in a state of nature in which there could be 
no law but the law of nature.“ Custom could not create true law among 
equals. The law of nations was nothing more than the law of nature applied 
to nations in a state of natural liberty.“ 

Perhaps the most exact and systematic statement of the position of the 
naturalists was that of Burlamaqui (1694-1748),® in his Principes du Droit 
Naturel, first published in 1747.46 Burlamaqui defined law as ‘‘a rule pre- 
scribed by the sovereign of a society to his subjects.’’*7 He conceived of 
primitive human society as a society of independence and equality, subject 
only to God—a state of nature governed by the natural law. The estab- 
lishment of states supplemented this primitive condition and added to the 
law of nature municipal law emanating in each state from the command of 


the sovereign.‘® The state thus established had the essential personal 
capacities which were characteristic of the individuals of which it was com- 
posed. Consequently, with the establishment of states, there arose among 


the most popular text of Grotius during the eighteenth century.” Reeves, “Grotius, De 
Jure Belli ac Pacis: A Bibliographical Account,” this JourNaL, Vol. XIX (1925), pp. 251, 
257. References are to the edition printed at Basle in 1746. 

38 Barbeyrac’s large notes to Pufendorf were included in Kennet’s English translation of 
Pufendorf, 3d ed., printed at London in 1717, and his large notes to Grotius were included in 
the English translation of Grotius printed at London in 1738. Some of Barbeyrac’s anno- 
tations were also included in Whewell’s abridged translation of Grotius published at Cam- 
bridge in 1853. 

39 Barbeyrac’s Pufendorf, préf., §31. 4° Barbeyrac’s Grotius, I, 1, ix, note 3. 

41 Jbid., I, 1, x, note 3. “ Tbid., I, 1, xiv, note 3. 

* Barbeyrac’s Pufendorf, III, 2, ix, note 1; VIII, 4, i, note 1; Barbeyrac’s Grotius, I, 1, 
xiv, note 3: III, 2, i, note 1. 

“ Barbeyrac’s Pufendorf, II, 3, xxiii, note 2. 

4 See Calvo, Dictionnaire, Vol. I, p. 116; Holtzendorff, Handbuch des Vélkerrechts, Vol. 
I, pp. 483-435. 

46 This work, as well as Burlamaqui’s Principes du Droit Politique, published in 1751, 
was promptly translated into English, passed through numerous editions, and was widely 
used as a textbook in its time. References are to the Principes du Droit Naturel, first 
edition. 

‘7 J, 8, iii. “TT, 6, i. 
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them a society similar to the primitive society which had existed naturally 
among men.*® 

There must be a law governing mutual intercourse among the members of 
this natural society of states, that is to say, there must be a law of nations. 
“For if God by means of right reason imposes certain duties on individuals 
in their relations to one another,” said Buriamaqui, ‘‘it is quite evident that 
He wills also that nations, which are only societies of men, should observe the 
same duties among themselves.”’®° Burlamaqui concluded, 


Now this law can be nothing else but the natural law itself, which is 
then called the right or law of nations. Natural law, says Hobbes very 
properly, is divided into the natural law of man and the natural law of 
states, and the latter is what we call the law of nations.*! Thus the 
natural law and the law of nations are in reality one and the same thing, 
and differ only by an external denomination. It should be said, there- 
fore, that the law of nations, properly so called and considered as a 
law emanating from a superior, is nothing else than the natural law 
itself applied, not to men regarded simply as such, but to peoples or 
nations, to states or their chiefs, in the relations they have together 
and in the interests they have to manage among themselves.” 


There was little to be added to the formulation of naturalist dogma after 
Burlamaqui. The premises were complete and had been precisely stated. 
Lesser minds wrote in repetitious strain or attempted trivial distinctions.™ 

While the followers of Pufendorf were easily the most influential school in 


Europe at the beginning of the 18th century, their hegemony was by no means 
undisputed. On the one hand, there appeared a group of jurists, sometimes 
called the eclectics or Grotians, who recurred to the doctrine of Grotius that 
the law of nations consisted, not only of the law of nature applied to nations, 
but also of a voluntary or positive law founded upon consent. And on the 
other hand, another group, gaining slowly but surely in confidence and in- 
fluence, rejected the whole speculative paraphernalia of naturalism and 


TI, 6, iv—v. 50 TT, 6, v—vi. 51 De Cive, XIV, 4. 52 TI, 6, v. 

58 Of those whose attempted distinctions hardly served to separate them from the natural- 
ists, Thomas Rutherforth (1712-1771) is perhaps worthy of mention. His Institutes of 
Natural Law, published in 1754-1756, purported to be the substance of a course of lectures 
delivered at Cambridge University on the De Jure Belli ac Pacis of Grotius. However, like 
Pufendorf, Barbeyrac, and Burlamaqui, Rutherforth denied the existence of such a positive 
law of nations as that of which Grotius had conceived. He justified the classification of the 
law of nations as positive only upon the ground that an element of consent giving it a posi- 
tive character could be found in the universal agreement of nations to recognize the state- 
personality of each. (II, 9, i.) He recognized neither usage nor treaties as a source of 
positive law. The law of nations was positive only in the manner of applying it; it was 
entirely natural in its subject matter. ‘It is the law of nature,” said Rutherforth, “applied 
by positive consent, to the artificial persons of civil societies; and, consequently, the dictates 
of it are only the dictates of right reason, and may be collected by arguing from the nature 
of things, and from the condition and circumstances of mankind, when they are considered 
as formed into such societies.”’ (II, 9, v.) 
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founded the law of nations primarily upon custom and treaties. For jurists 
of this latter persuasion the concept of natural law became hardly distin- 
guishable from what a modern lawyer would regard as the leaven of right 
reason or good sense. 

The eclectic viewpoint was indicated by Leibnitz in the preface to his 
Codex Juris Gentium Diplomaticus, published in 1693." Its ablest exponent 
in the 18th century was Christian Frederick von Wolff (1679-1754). In 
his Jus Naturae Methodo Scientifica Pertractatum, published in 1740-1748, 
his Jus Gentium Methodo Scientifica Pertractatum, published in 1749, and his 
Institutiones Juris Naturae et Gentium, published in 1750, Wolff stated the 
eclectic doctrines in what proved to be substantially their final form. He 
conceived of the law of nations as both natural and positive. The natural 
or necessary law of nations consisted of the natural law of men applied, with 
appropriate adaptations, to nations considered as so many individual per- 
sons living together in a state of nature.5” The positive law of nations 
consisted of the voluntary law, the conventional law, and the customary 
law. The voluntary law, supplementing or even modifying the natural law, 
was deduced from the idea of a great commonwealth or civitas maxima, to 
which all civilized nations were assumed to belong, and was universally 
binding.** The conventional law of treaties was based upon express consent 
and was binding only upon the parties to treaties.5® The customary law 
was based upon tacit consent and was binding only upon those nations 
which had adopted the custom.*® 


Wolff’s ideas were given wider currency through the work of his brilliant 
admirer, Emmerich de Vattel (1714-1767)."" Vattel’s Le Droit des Gens, ou 
Principes de la Lot Naturelle Appliqués a la Conduite et aux Affaires des 
Nations et des Souverains, first published in 1758,* has been described as 
merely ‘‘a popular version” of the work of Wolff, and Vattel himself as “a 


5 The Codex Diplomaticus was a collection of treaties and state papers preceded by a 
preface in which Leibnitz indicated briefly certain of his views on the law of nations. See 
also his Mantissa Codicis Juris Diplomatici, published in 1700. And see Macdonell, in 
Great Jurists of the World, pp. 283-304. 

5 See Olive, in Les fondateurs du droit international, pp. 447-479; Westlake, Collected 
Papers, pp. 70-76; Wheaton, History of the Law of Nations, pp. 176-182. 

References are to the edition of the Jus Gentium printed at Frankfort and Leipsic in 
1764. 

57 Prolegomena, §§1-8. 58 Prolegomena, §§9-22. 

59 Prolegomena, §23. 6° Prolegomena, §24. 

6! See Fenwick, “The Authority of Vattel,” American Political Science Review, Vol. VII, 
pp. 395-410, Vol. VIII, pp. 375-392; de Lapradelle, “Introduction” to Le droit des gens 
(Classics of International Law), Vol. III, pp. i-lv; Mallarmé, in Les fondateurs du droit 
international, pp. 481-601; de Montmorency, “Emerich de Vattel,” Journal of the Society of 
Comparative Legislation, N. S., Vol. X, pp. 17-39; Phillipson, in Great Jurists of the World, 
pp. 477-504; Staub, Die vélkerrechtlichen Lehren Vattels. 

*2 References are to the reproduction of the edition of 1758, and to the translation by 
Fenwick, published in the Classics of International Law. 
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graceful intermediary between the learning of Wolff and the diplomacy of 
the time.” ® 

Vattel’s predilections were revealed in his preface, in which he criticized 
Grotius’ distinction between the law of nations and the law of nature, re- 
ferred to Hobbes as the first to give ‘‘a distinct though imperfect idea of the 
law of nations,’ and praised Barbeyrac as one who came nearer to ‘‘the true 
conception.” Following Wolff, he conceived of the law of nations as both 
natural and positive, though the positive element in his system became of 
relatively little importance. ‘‘Since nations are composed of men who are 
by nature free and independent,” he argued, ‘‘and who before the estab- 
lishment of civil society lived together in the state of nature, such nations or 
sovereign states must be regarded as so many free persons living together in 
the state of nature.’’® It followed that the natural or necessary law of 
nations consisted of the just and reasonable application of the law of nature 
to states in a state of nature.** This law was not subject to change; indeed 
it could not even be altered by custom or agreement.®’ 

The positive law of nations, on the other hand, consisted of the voluntary, 
the conventional, and the customary law.** Vattel repudiated Wolff’s 
derivation of the voluntary law from the conception of the civitas maxima 
and founded it instead upon the fiction of presumed consent, fortified by a 
curious process of reasoning which ran substantially as follows. Obligations, 
he said, are internal or external, the former binding the conscience only, the 
latter corresponding to rights in others. Rights corresponding to external 
obligations in others are perfect or imperfect, the former including the right 
to compel performance, the latter including only the right to request per- 
formance. Now since nations are free, independent, and equal, as men are 
by nature, whatever is lawful or unlawful for one must be equally lawful or 
unlawful for another. Nations are free, therefore, to do whatever they 
please so long as they are under internal obligations only or affect only the 
imperfect rights of other nations. ‘It must happen, then, on many occa- 
sions,’ Vattel concluded, ‘‘that nations put up with certain things although 
in themselves unjust and worthy of condemnation, because they can not 
oppose them by force without transgressing the liberty of individual nations 
and thus destroying the foundations of their natural society. And since 
they are bound to advance that society, we rightly presume that they have 
agreed to the principles just established.” *®* The rules arising from such 
unpreventable abuses of natural liberty constituted the voluntary law of 
nations. 

The conventional law, or the law of treaties, was founded upon express 


de Lapradelle, “Introduction,” p. viii. 

“ Preface, pp. 4a, 5a, 6a (Fenwick’s transl.). Note that Vattel used Barbeyrac’s trans- 
lations of Grotius and Pufendorf. 

% Introd., §4. % Introd., §§5-7. 87 Introd., §§8-9. 

Introd., §27. 6° Introd., §§10-21. 
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consent and bound only the contracting parties. Except for a statement 
of the general rules which nations must observe with respect to their 
treaties, there was nothing to be said of it in a treatise on the law of na- 
tions.”° So, also, in case of the customary law. Founded upon tacit con- 
sent, and binding only upon nations adopting the custom, some comment 
upon the general theory of it was all that was required in a systematic 
treatise.” ad | 

It is clear enough that Vattel was eclectic, not Grotian. To describe the 
school of Wolff and Vattel as Grotian is a misnomer. While they gave 
reluctant recognition to positive elements in the law of nations, which the 
school of the naturalists had consistently refused to do, their system was 
constructed fundamentally upon concepts of the state of nature and natural 
law. The so-called voluntary law, wrung grudgingly in Vattel from abuse 
of natural liberty, the law of treaties binding only contracting parties, and 
the law of custom binding those who accepted the custom, these were their 
contributions to what Grotius had called the law deriving its obligatory 
force ‘‘from the will of all nations, or of many nations.” Their appeal to 
nature, moreover, was not an appeal to the rational principles with which 
Grotius sought to leaven the evidences of accumulated usage, but to the 
debased concepts of Pufendorf and his followers. Their contributions were 
the product of a philosophy dominated by theology and a jurisprudence 
dominated by philosophy. 

What his contemporary and compatriot, Burlamaqui, had done for 
naturalist dogma, Vattel accomplished in even more striking fashion for the 
doctrines of the eclectic school. His work was luminously and forcefully 
written and it enjoyed an immediate popularity. In England, and espe- 
cially in revolutionary America, it had an extraordinary influence.”* Indeed, 
it may be said without exaggeration that there is probably no one of the 
classical treatises which has been more widely read or more frequently cited 
the world over. It was only with the triumph of the positivist or historical 
conception of the law of nations in the 19th century that Vattel’s influence 
waned. 

The positivist or historical doctrine, which conceived of the law of nations 
as preéminently a law of human institution derived from custom, treaties, 
and the common understanding of states, was foreshadowed in the work of 
Gentilis.“ As already pointed out, it occupied an important place in the 
De Jure Belli ac Pacis of Grotius.” The earliest manual of the positive law 
of nations was the Juris et Judicii Feciales, sive, Juris Inter Gentes, et 


70 Introd., §24. 7 Introd., §25. 72 Supra, p. 243. 

78 See Fenwick, “The Authority of Vattel,” American Political Science Review, Vol. VII, 
pp. 395, 406; de Lapradelle, “Introduction,” pp. xxxiv-xxxviii. See also Reeves, “The 
Influence of the Law of Nature upon International Law in the United States,” this JourNaL, 
Vol. III (1909), p. 547. 

% Supra, p. 240. % Supra, p. 243. 
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Quaestionum de Eodem Explicatio, of Richard Zouche (1590-1660),”* first 
published in 1650.77 

While Zouche did not ignore principles referred to ‘‘a universal cause,’ 
or right conclusions ‘‘ proceeding from the first principles of nature,” 7° his 
law between nations consisted chiefly of the unwritten law founded upon 
custom and the written law based upon treaties and conventions. He 
defined the law of nations as ‘‘the law which is recognized in the community 
of different princes or peoples who hold sovereign power—that is to say, the 
law which has been accepted among most nations by customs in harmony 
with reason, and that upon which single nations agree with one another, and 
which is observed by nations at peace and by those at war.””® A follower 
of Gentilis and Grotius, he made systematic use of precedents and examples, 
including many that were modern. He did not undertake a scientific 
development of doctrine or indulge in abstract generalizations which were 
inapplicable to the world in which he lived. So great was his aversion to 
dogmatic finality, that he made it his plan to analyze precedents, state the 
issues raised, and leave his readers to form their own opinions one way or 
the other.®° 

The positivism of Gentilis, Grotius, and Zouche found expression in 
Germany later in the 17th century in a vigorous protest against the doctrines 
of the naturalist school. Samuel Rachel (1628-1691),*! in his dissertation 
De Jure Gentium, published in 1676, based his system upon that element in 
the Grotian concept which ‘‘received its obligatory force from the will of all 
nations, or of many nations.” ** He defined the law of nations as ‘‘a law 
developed by the consent or agreement, either expressly or tacitly given, of 
many free nations, whereby for the sake of utility they are mutually bound 
to one another.’ 

Rachel denounced vigorously the doctrine of Hobbes and Pufendorf that 
the law of nations and nature were one and the same,® branding Pufendorf 
“a slave of his hypothesis.’ ** He insisted that the law of nations was 
founded upon the agreement of nations *’ and upon nothing else.** It was 
a species of arbitrary, voluntary, or instituted law,®® divided into the com- 

% See Holland, “Introduction” to Juris et Iudicii Fecialis, sive, Iuris Inter Gentes, et 
Quaestionum de Eodem Explicatio (Classics of International Law), Vol. I, pp. i-xvi; Phillip- 
son, in Great Jurists of the World, pp. 220-247; Scelle, in Les fondateurs du droit inter- 
national, pp. 269-330. 

7” References are to the reproduction of the edition of 1650, and to the translation by 
Brierly, published in the Classics of International Law. 

"ELLA 77,1. 8° To the Reader, p. vii. 

*1 See von Bar, “Introduction” to De Jure Naturae et Gentium (Classics of International 
Law), Vol. II, pp. 7a—16a; Riihland, “Samuel Rachel, der Bahnbrecher des vélkerrechtlichen 
Positivismus,” Zeitschrift fiir Internationales Recht, Vol. XXXIV, pp. 1-112. 

® References are to the reproduction of the edition of 1676, and to the translation by Bate, 
published in the Classics of International Law. 

®% Supra, p. 243. % Sec. xvi. § Secs. xe et seq. 

% Sec. cii. 87 Sec. ii. 88 Sec. xvii. 89 Secs. iv—v. 
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mon law of nations, which was based upon tacit consent and was observed 
by all or most nations, and the peculiar law of nations, which was based 
ordinarily upon express consent and was formulated only for groups of two 
or more nations.*® It was divided further into the true law of nations, 
which was not at variance with the law of nature, and the putative law of 
nations, which was opposed or contradictory thereto.” International 
treaties and agreements were included in the peculiar law.% The common 
law of nations, Rachel was inclined to think, originated in peculiar law which 
had attained more general observance through imitation.” 

The methods of positivism, if not the theories, were utilized effectively 
at the beginning of the 18th century by Cornelius van Bynkershoek (1673- 
1743).% While Bynkershoek wrote no treatise, and was little concerned 
with the contest of concepts, his studies of maritime jurisdiction, right of 
embassy, and the law of war® were constructed upon positivist premises. 
He regarded the law of nations as based upon consent and he relied chiefly 
upon customs and treaties. 

The greatest positivist among publicists of the 18th century was Johann 
Jakob Moser (1701-1785).° With the publication of Moser’s Versuch des 
neuesten europdischen Vélkerrechts in Friedens- und Kriegszeiten, in 1777- 
1780, positivism came of age. His treatise was not written merely to refute 
naturalism; it was written to establish the law of nations broadly and se- 
curely upon positivist foundations. He attempted no schoolman’s law of 
nations, no philosophical law of nations, no political law of nations. He 
was content to expound ein wiirkliches Europdisches Vélkerrecht derived 
chietiy from customs and treaties.” Moser’s volumes were a repository of 
facts of the utmost importance for the development of international law. 
While they had little immediate influence outside the author’s own country, 
they contributed much to the eventual triumph of jurists of the positivist 
school. 

The concepts of the positivist school gained steadily in influence through- 
out the 19th century. Indeed, the literature reveals so obvious a trend that 
it would be a work of supererogation to review the contributions of the great 
publicists who led the movement. From G. F. von Martens to Pradier- 

90 Sec. xxiii. 1 Sec. lvi. % Sec. xxiv. % Secs. xxx—Xxxi. 

% See de Louter, “Introduction” to Quaestionum Juris Publici (Classics of International 
Law), Vol. II, pp. ix—xlvi; Nys, “Corneille van Bynkershoek,’”’ Revue de Droit International, 
3d sér., Vol. III, pp. 67-81; Phillipson, “Cornelius van Bynkershoek,” Journal of the Society 
of Comparative Legislation, N. 8., Vol. IX, pp. 27-49; Phillipson, in Great Jurists of the 
World, pp. 390-416; du Ponceau, “ Account of the Author,” in Bynkershoek, Treatise on the 
Law of War, pp. xiii-xxi; Scott, “Introduction” to De Dominio Maris (Classics of Inter- 
national Law), pp. 13-22. 

% Bynkershoek’s De Dominio Maris was first published in 1702, De Foro Legatorum in 
1721, and Quaestionum Juris Publici in 1737. 

% See Verdross, “J. J. Moser’s Programm einer Vélkerrechtswissenschaft der Erfahrung,”’ 
Zeitschrift fir éffentliches Recht, Vol. II, pp. 96-102. 

% Vorldufiige Abhandlung, §1. 
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Fodéré, Nys, Oppenheim, Moore and Westlake, the movement was un- 
checked and hardly interrupted. The naturalists had left their mark upon 
the international system. It was perhaps due chiefly to the eclectics that 
their influence continued long after the premises of naturalism had been 
repudiated. But their prestige declined steadily. At the beginning of the 
20th century, to speak contemptuously of the naturalists, while avoiding 
particulars in the indictment, was to court favor with the profession. 
Positivism was indisputably triumphant. 

So much for the background of changing concepts. Of necessity the 
sketch has been superficial, utilizing only enough of detail to show 
the trends and to suggest something of their significance. The effect 
of changing concepts upon the doctrine of incorporation is now to be 
considered. 

In the first place, it is to be emphasized that the doctrine of incorporation 
in its original significance was, for the English courts, a perfectly natural 
deduction from the theories of national and international law which flour- 
ished in the 17th and 18th centuries.** All law, national no less than 
international, was being tested by the standards of what was assumed to be 
a rational, universal, and immutable system. The English courts were 
developing English national law in harmony, as it was assumed, with right 
reason and natural justice. It was even doubted whether the courts should 
respect an act of parliament which was repugnant to universal principles.*® 
International law was not only in harmony with right reason and natural 
justice, but was a veritable corpus juris naturalis in the treatises of the 
most influential publicists. In an age dominated by such ideas, nothing 
could have been more plausible than the conclusion that international law 
formed an integral part of the national law governing matters of interna- 
tional concern. 

It is to be emphasized, in the second place, that neither the significance of 
incorporation nor the practical application of the doctrine is intelligible 
without reference to changing concepts. Throughout the 18th and well 
into the 19th century, the doctrine’s development was dominated by 
naturalist ideas. From early in the 19th century to the present time, on 
the other hand, it was affected increasingly by the progress of positivism. 
While the formulae have not changed greatly, the substance of the doctrine 
has undergone important modification. The transition from naturalism 
to positivism, from autosanction to consent, has been reflected significantly 
in the decisions of English and American courts. It will be worth while to 
consider a few examples. 

The effect of the transition from naturalism to positivism upon the 


* This point has been made effectively by Picciotto, The Relation of International Law 
to the Law of England and of the United States, pp. 75-77. 

%” See Calvin’s Case, 7 Coke 1, 13a; Dr. Bonham’s Case, 8 Coke, 107, 118; Heathfield v. 
Chilton, 4 Burr. 2015, 2016. 
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judicial attitude toward incorporation may be observed in English cases 
dealing with diplomatic privileges and immunities. Of cases allowing ‘“‘any 
privilege to embassadors or their domestics, even in civil suits,” Blackstone 
says that there are no traces in the law books prior to the 18th century.'” 
In any event, the modern development begins with the cause célébre of 
Mattueof, ambassador from Peter the Great, who was arrested for debt in 
London in 1708.1" The arrest was protested indignantly by Peter the Great 
and by the diplomatic corps in London as a gross violation of international 
law. In consequence, reparations were offered and Parliament passed the 
famous Act of Anne “‘for preserving the privileges of ambassadors, and other 
publick ministers of foreign princes and states.” !°* The Act began with a 
recital that the arrest of Mattueof was “in contempt of the protection 
granted by her Majesty, contrary to the law of nations, and in prejudice of 
the rights and privileges which ambassadors and other publick ministers, 
authorized and received as such, have at all times been thereby possessed of, 
and ought to be kept sacred and inviolable.’’ Thus the Act, in terms, 
purported to do no more than to declare the preéxisting law of nations and 
of England. 

In the course of the 18th century there were many cases in the English 
courts in which diplomatic privileges were claimed.'* Usually the claim 
was made in behalf of a member of staff or domestic servant, the question of 
status was determined by the court, and the privilege was allowed or with- 
held in reliance upon the Act of Anne and the opinions of approved writers 
on international law. The Act of Anne was consistently regarded as declar- 
atory of the law of nations and with equal consistency it was asserted that 
the law of nations was part of the law of England. 

Barbuit’s case, before Lord Chancellor Talbot in 1737, is instructive.’ 
Barbuit had a commission as ‘‘agent of commerce from the King of Prussia 
in Great Britain.’”’ He was arrested for debt and claimed diplomatic im- 
munity. According to the reporter’s note, the court determined ‘‘that the 
law of nations (which in its fullest extent was and formed part of the law of 
England) was the rule of decision in cases of this kind.’’!% The Act of 
Anne was “only declaratory of the antient universal jus gentium.” The 
court scrutinized Barbuit’s commission, concluded that he ranked no higher 


100 Commentaries on the Laws of England, Vol. I, p. 247. 

101 See Case of Mattueof, 10 Mod. 4; Blackstone, Commentaries, Vol. I, p. 247; Martens, 
Causes célébres, 2d ed., Vol. I, pp. 73-96. 

10227 Anne c. 12; Dickinson, Cases on the Law of Nations, p. 562. 

103 See Cross v. Talbot (1723), 8 Mod. 288; Wigmore v. Alvarez (1730), Fitz. 200; Barbuit’s 
Case (1737), Cas. t. Talb. 281; Seacomb v. Bowlney (1743), 1 Wils. 20; Malachi Carolino’s 
Case (1744), 1 Wils. 78; Poitier v. Croza (1749), 1 Wm. Bl. 48; Masters v. Manby (1757), 1 
Burr. 401; Triquet v. Bath (1764), 3 Burr. 1478; Lockwood v. Coysgarne (1765), 3 Burr. 
1676; Fontainier v. Heyl (1765), 3 Burr. 1731; Heathfield v. Chilton (1767), 4 Burr. 2015; 
Darling v. Atkins (1769), 3 Wils. 33. 

1% Cas. t. Talb. 281. 1% Cas. t. Talb. 281, 283 note. 
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than a consul, and held, on the authority of ‘‘Barbeyrac, Wincquefort and 
others,’’ that a consul was not entitled to the privilege. 

Of counsel, in Barbuit’s case, was a brilliant young lawyer named William 
Murray.'*’ Some years later, as Lord Mansfield, presiding judge in the 
Court of King’s Bench, the same lawyer had occasion to apply the principles 
learned in practice before Lord Chancellor Talbot. Between 1757 and 1767, 
the Court of King’s Bench decided five cases of diplomatic privilege.!°* In 
each case the privilege was asserted in behalf of one who claimed to be a 
domestic servant of a foreign minister; in each the proof of the alleged status 
was in the form of affidavits. The privilege was denied in four cases and 
allowed in one, the court relying in each instance, expressly or by implication, 
upon Mattueof’s case, Barbuit’s case, and the authority of writers on in- 
ternational law. Lord Mansfield insisted throughout ‘‘that the statute of 
7 Ann. was only declaratory of the law of nations, and that the law of nations 
was in full force in these Kingdoms.’’!°° He declared, indeed, that ‘‘ the 
act of parliament ... did not intend to alter, nor can alter the law of 
nations,” and added that ‘‘the law of nations will be carried as far in Eng- 
land, as anywhere.”’!!° 

After sampling English judicial records of the period of Lord Chancellor 
Talbot and Lord Mansfield, it should be illuminating to turn to the records 
of contemporary cases. Some two hundred years after Barbuit became in- 
volved with his English creditors, one of his countrymen, commissioned to 
perform somewhat similar functions in England, invoked diplomatic 
immunity in circumstances which invite a comparison of the two contro- 
versies.!_ The countryman was one Engelke, consular secretary in the 
commercial department of the German Embassy in London. Engelke 
sought to prove a diplomatic status by affidavits. His creditor asked leave 
to cross-examine him on the affidavits, contending that he was a member of 
the consular rather than the diplomatic service. When the case reached the 
Court of Appeal, the Attorney-General appeared and informed the court, on 
instructions from the Secretary of State for Foreign Affairs, that Engelke 
had been recognized by the British Government as a member of the German 
Embassy.“2 The question was thus presented whether Engelke’s status 

106 “ Now what is remarkable in this case is that although Talbot declined to discharge the 
agent of commerce, who had been attached for non-payment of what had been found due 
from him in a chancery suit, the British Government paid the amount and so obtained his 
discharge. Such a compliance may be attributed in part to a desire to maintain good rela- 
tions with the King of Prussia, but that the case was not then thought to be clear on the law 
of nations, although now it would be so, results as well from the Prussian demand as at least 
in some degree also from the British compliance.’’ Westlake, Collected Papers, p. 504. 

107 See Triquet v. Bath, 3 Burr. 1478, 1481. 

108 Masters v. Manby, 1 Burr. 401; Triquet v. Bath, 3 Burr. 1478; Lockwood v. Coysgarne, 
3 Burr. 1676; Fontainier v. Heyl, 3 Burr. 1731; Heathfield v. Chilton, 4 Burr. 2015. 

109 3 Burr. 1676, 1678. 1104 Burr. 2015, 2016. 


11 Engelke v. Musmann [1928] 1 K. B. 90; [1928] A. C. 433. 
2 Cf, Heathfield v. Chilton, 4 Burr. 2015, 2016. 
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could be determined by the court in the ordinary way, according to the 
usual rules of evidence, or whether it was conclusively determined by the 
statement of the Attorney-General. It was held that the Attorney-Gen- 
eral’s statement was conclusive. 

There is of course no question of conflict between the decision in Barbuit’s 
case and the decision in Engelke ». Musmann. If there were, it would be 
quite enough to say that the House of Lords has settled the law in the later 
decision. Nevertheless, there are significant contrasts between Lord Chan- 
cellor Talbot’s approach to his problem in the 18th century and the approach 
to a somewhat similar problem in the House of Lords in the 20th century. 
In the earlier case, it was asserted confidently that international law “‘formed 
part of the law of England’’; in the later case, one of the five law lords in 
attendance observed in passing that international law is “part of the com- 
mon law.’ In the earlier case, it was asserted that the Act of Anne was 
“only declaratory of the antient universal jus gentium’’; in the later case, 
one of the law lords observed that the Act declared ‘‘an ancient doctrine of 
the common law.”’'"* In the earlier case it was said that the law of nations 
was ‘‘the rule of decision’’; in the later case it was observed that diplomatic 
privilege depends upon “ principles of common law having their origin in the 
idea of the comity of nations.’ In the earlier case, there was an obvious 
reliance upon the authority of writers; in the later case, the court was able to 
refer to a long line of English decisions. In the earlier case, the facts essen- 
tial to the application of a rule derived from international law were proved 
in the same way as other facts; in the later case, the essential fact was 
established conclusively by a statement emanating from the political depart- 
ment in control of foreign relations. It was observed, moreover, that there 
are objections in principle against “driving a defendant to the course 
adopted in the eighteenth century cases.”’"* It seems clear that something 
had happened in the centuries intervening between the two cases which 
affected the national judicial approach to cases of international significance. 
The most plausible explanation for the change in judicial approach is to be 
found in changing concepts of international law reflected in a changing 
doctrine of incorporation. Between Barbuit and Engelke there had oc- 
curred the transition from naturalism to positivism. 

The reports of judicial decisions may be made to yield other and even 
more striking examples of the same transition. Consider, for illustration, 
two English cases dealing with the confiscation in time of war of debts owed 
the enemy. The cases are Wolff v. Oxholm, decided by the Court of King’s 
Bench in 1817," and Jn re Ferdinand, Ex-Tsar of Bulgaria, decided by the 
Court of Appeal in 1920.48 

113 [1928] A. C. 433, 449. 114 [1928] A. C. 433, 440. 

115 [1928] A. C. 433, 458. “The privilege itself depends upon maintaining the obligations 
of international law and the comity of nations.’’ [1928] A. C. 433, 446. 

116 [1928] A. C. 433, 454. 


1176 Maule and Selwyn 92; Dickinson, Cases on the Law of Nations, p. 57. 
118 [1921] 1 Ch. 107. 
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In the former case, a British creditor’s assignee sued a Danish debtor in 
Denmark. Meanwhile war was declared between the two countries and 
Denmark sequestered debts owed British subjects and ordered payment into 
the public treasury. The debtor paid the Danish authorities, received a 
receipt, and suit in the Danish court was dismissed. After the war the 
debtor visited England, where another suit was commenced and he was 
arrested for debt. Relying almost entirely upon the opinions of Grotius, 
Pufendorf, and Vattel, Lord Ellenborough held that the Danish sequestra- 
tion ordinance was contrary to the law of nations and hence no defence to 
the second suit. 

In the latter case, the British Government sought to confiscate certain 
securities belonging to Ferdinand, Ex-Tsar of Bulgaria, in his private 
capacity. The lower court sustained confiscation, and counsel for Ferdinand 
urged the Court of Appeal to “boldly follow” Lord Ellenborough’s decision 
in Wolff v. Oxholm. This the Court of Appeal declined to do. It was held 
that the Crown had a right at common law to confiscate such property,'® 
but that the right had been superseded for the time by the Trading with the 
Enemy Acts, 1914-16. On the latter ground the orders appealed from were 
reversed. Lord Sterndale observed that Lord Ellenborough was ‘‘in error 
as to some of the historical facts’? upon which he relied in Wolff v. Ox- 
holm.”° Lord Justice Warrington remarked that Lord Ellenborough 
appeared ‘‘to have been unaware of the exercise by the Crown of the right in 
question during then recent times.” To destroy the right, said Lord 
Justice Warrington, it was necessary to show either municipal legislation or 
“some rule or usage superseding the right accepted as binding by civilized 
States generally and by our own Government in particular.” !” 

The layman might be tempted to say of these cases that a British court 
was in each instance conserving British interests, that in the latter case, as 
the saying goes, the shoe was on the other foot. The lawyer will probably 
see grounds upon which the cases may be distinguished. The truth seems 
to be, however, that different solutions for two problems essentially similar 
were made plausible by the changes which had occurred between 1817 and 
1920 in judicial conceptions of international law, of the sources from which 
that law is most appropriately derived, and of its relations to the national 
legal system. 

A changing judicial approach to problems touching something of inter- 
national concern may be further illustrated by reference to two English 
cases involving questions of state succession. The cases are Barclay »v. 
Russell,!3 decided by the High Court of Chancery in 1797, and the famous 

19 During the course of the argument, counsel for the Crown produced various instances 
of Exchequer Special Commissions issued from 1693 to 1812 under which inquisitions were 
found forfeiting to the Crown private enemy property, including choses in action. [1921] 
1 Ch. 107, 118. 

120 [1921] 1 Ch. 107, 126. 121 [1921] 1 Ch. 107, 138. 


#2211921] 1 Ch. 107, 137. 
%8 3 Ves. Jr. 424; Dickinson, Cases on the Law of Nations, p. 919. 
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case of West Rand Central Gold Mining Co. v. The King,' before the 
King’s Bench Division of the High Court of Justice in 1905. 

In the former case, there was a claim under an assignment from the State 
of Maryland to recover funds which had been vested in English trustees for 
Maryland before the American Revolution. An argument was made from 
the law of nations, relying chiefly upon Grotius and Pufendorf. Referring 
to this argument, Lord Chancellor Loughborough said: ‘‘I can find no gen- 
eral principle in any writer upon the Law of Nations, if it was proper for me 
to decide by reference to those laws; but I have looked for my own satisfac- 
tion; and I find no general principle carrying it farther, than that the new 
formed Government may invest itself with all the rights, that it can com- 
mand: no farther.” It was held, in the absence of any provision for 
succession in the treaty of peace, that the claim was political and that the 
funds, no object of the trust existing, must be at the disposal of the 
Crown. 

In the latter case, it was argued that by international law a conquering 
state is liable for the obligations of the conquered, that international law 
forms part of the law of England, and hence that obligations alleged to have 
been incurred in consequence of an English conquest could be enforced by 
petition of right in the English courts. The court held that such obligations 
must be settled by treaty or act of state, and denied the existence of any 
such rule of international law as that for which the petitioner contended. 
Of the writers on international law to which he had been cited, Lord Alver- 
stone observed that ‘“‘in many instances their pronouncements must be 
regarded rather as the embodiments of their views as to what ought to be, 
from an ethical viewpoint, the conduct of nations inter se, than the enuncia- 
tion of a rule or practice so universally approved or assented to as to be 
fairly termed, even in the qualified sense in which the word can be understood 
in reference to the relations between independent political communities, 
‘law’.” 6 The proposition that international law forms part of the law of 
England, said Lord Alverstone, 


requires a word of explanation and comment. It is quite true that 
whatever has received the common consent of civilized nations must 
have received the assent of our country, and that to which we have 
assented along with other nations in general may properly be called 
international law, and as such will be acknowledged and applied by our 
municipal tribunals when legitimate occasion arises for those tribunals 
to decide questions to which doctrines of international law may be rele- 
vant. But any doctrine so invoked must be one really accepted as 
binding between nations, and the international law sought to be applied 
must, like anything else, be proved by satisfactory evidence, which must 
shew either that the particular proposition put forward has been 
recognized and acted upon by our own country, or that it is of such a 


1% 11905] 2 K. B. 391; Dickinson, Cases on the Law of Nations, pp. 62, 943. 
1% 3 Ves. Jr. 424, 434. 126 [1905] 2 K. B. 391, 402. 
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nature, and has been so widely and generally accepted, that it can 
hardly be supposed that any civilized State would repudiate it.!*” 


The examples given are perhaps enough to suggest the futility of attempt- 
ing to appraise the doctrine of incorporation without reference to the 
background of fundamental ideas. Space permitting, examples might be 
multiplied. There is, for illustration, the famous opinion in the case of 
The Schooner Exchange,!** in which Chief Justice Marshall founded a decision 
upon eclecticism dominated by the positivist theory of consent. There is 
Justice Story’s opinion in the case of La Jeune Eugenie,” in which natural- 
ism by way of Vattel and the eclectics emerged triumphant, only to be 
overwhelmed by the more cautious processes of the positivists three years 
later in the case of The Antelope.“° There is the famous judicial tour de 
force of the English Court for Crown Cases Reserved in the case of The 
Franconia, a most interesting example of a national court hopelessly di- 
vided in its approach to fundamental international problems. But there is 
no space to multiply examples. 

In the 18th century, judicial concepts of the law of nations were dominated 
by concepts of the law of nature. In the 19th century the law of nations 
was founded increasingly upon usage sanctioned by consent. Of the sources 
of the law of nations in the 18th century, the writings of the classical pub- 
licists were easily the most influential. It was chiefly in their treatises that 
the laws of nature and of nations received an authoritative exposition.” 
In the 19th century there was an increasing recourse to the accumulating 


evidences of practice. The treatises were no longer consulted for expositions 
of the precepts of nature, but as registers of custom. The law of nations 
was necessarily and literally a part of national law in the 18th century, since 
the two systems were assumed to rest in their respective spheres upon the 
same immutable principles of natural justice. In the 19th century, with 


127 [1905] 2 K. B. 391, 406. 

1287 Cr. 116 (1812); Dickinson, Cases on the Law of Nations, p. 594. 

129 2 Mason, 409 (1822); Dickinson, Cases on the Law of Nations, p. 13. 

18010 Wh. 66 (1825); Dickinson, Cases on the Law of Nations, p. 20. See also Le Louis, 
2 Dods. 210. 

131 2 Ex. Div. 63 (1876); Dickinson, Cases on the Law of Nations, p. 462. 

182 While influences of this kind cannot be measured statistically, the following tabulation 
is at least a suggestion of the use made of classical treatises, and of the relative influence 
of the different publicists, in cases before the Supreme Court of the United States at the 
end of the 18th and the beginning of the 19th century. The figures are compiled from the 
first seventeen volumes of the court’s reports, covering the years from 1789 to 1820. Eighty- 
two cases were found in these volumes involving more or less important questions of inter- 
national law. The figures in parentheses indicate the number of instances in which the 
publicist named was cited, quoted, or paraphrased. Cited in argument: Grotius (16), 
Pufendorf (9), Bynkershoek (25), Burlamaqui (9), Rutherforth (18), Vattel (92). Cited 
in opinion: Grotius (11), Pufendorf (4), Bynkershoek (16), Burlamaqui (4), Rutherforth 
(5), Vattel (38). Quoted or paraphrased in opinion: Grotius (2), Bynkershoek (8), Burla- 
maqui (2), Rutherforth (2), Vattel (22). 
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changing concepts of law and of the limitations of judicial method, the doc- 
trine of incorporation assumed more modest proportions. The law of na- 
tions became a source, rather than an integral part, of the national system.!* 
Indeed, in its modern version, the doctrine is essentially like the modern 
Anglo-American doctrine underlying the so-called conflict of laws or private 
international law. It means simply that the national law governing 
matters of international concern is to be derived, in the absence of a con- 
trolling statute, executive decision, or judicial precedent, from such relevant 
principles of the law of nations as can be shown to have received the nation’s 
implied or express assent.!*4 

Though judicial conservatism has tended to perpetuate the formulae of 
earlier periods, the doctrine of incorporation has never been static. There 
is no reason to assume that it will ever remain static. In the future, as in 
the past, changing concepts will give it a changing content. It will always 
be necessary to weigh carefully prevailing concepts of the law of nations and 
of national law in order to understand current assumptions as to the relation 
between the two systems. 


183 “The true view would seem to be that so far from International Law being in any sense 
whatever a part of the Common Law of England it is merely a source of law, and that this 
fundamental confusion between cause and effect has vitiated the whole controversy.” 
Picciotto, The Relation of International Law to the Law of England and of the United 
States, p. 105. 

14 “The English courts must enforce rights given by international law as well as those 
given by the law of the land in its narrower sense, so far as they fall within their jurisdiction 
in respect of parties or places, subject to the rules that the king cannot divest or modify 
private rights by treaty (with the possible exception of treaties of peace or treaties equiva- 
lent to those of peace), and that the courts cannot question acts of state (or, in the present 
state of the authorities, draw consequences from them against the Crown). 

“The international law meant is that which at the time exists between states, without 
prejudice to the right and duty of the courts to assist in developing its acknowledged prin- 
ciples in the same manner in which they assist in developing the principles of the common 
law.” Westlake, Collected Papers, 498, 518. 
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THE UNRECOGNIZED GOVERNMENT IN AMERICAN COURTS 


By Epwin M. Borcuarp 
Professor of Law, Yale University School of Law 


The recent governmental policy of withholding recognition from foreign 
governments long and firmly established, because they are disapproved, has 
caused confusion in the conduct of international affairs and in the adminis- 
tration of justice in the courts. In late years this has been particularly 
exemplified in the relations of the United States with the Soviet Government 
of Russia, but it has had illustrations on earlier occasions in connection with 
Mexico and other countries, when a desire to express disapproval of certain 
foreign governments or their policies has induced, through the purported 
privilege of withholding recognition, the concomitant policy of intervention, 
reprisals, and non-intercourse. 

It has been said that recognition is a political act; that it may be granted or 
withheld at pleasure or bargained for, and thus escapes legal criteria or con- 
trol. But international law, accepting as valid the foundations laid to a 
considerable extent by early American practice, set up, as a corollary of the 
doctrine of non-intervention, the doctrine that governments have a right to 
be recognized by foreign governments when they are in actual control of the 
governmental machinery. That is a maxim of international intercourse and 
hence, it is believed, of international law. When, then, a government that 
is in actual control of the instruments of state is denied recognition by other 
states, it can hardly be doubted that the withholding is a hostile and un- 
friendly act, a casus belli, if one will. A political, like an economic, boycott, 
is a hostile act. It constitutes reprisal for disapproved acts or alleged 
wrongs, real or fancied, the hostility being manifested by diplomatic non- 
intercourse. The non-intercourse, paradoxically, is perhaps the clearest 
evidence of the recognition of the disliked government. In the matter of the 
Soviet Government, it would seem that the signature by both the United 
States and that government of the multilateral treaty for the “‘renunciation 
of war” and the act of the United States in invoking that treaty against the 
Soviets in Manchuria, can readily enough be considered as an official recog- 
nition of the Soviet’s existence and title, in accordance with the criteria of 
international law. When a government has been successfully established in 
a country, regardless of the means and regardless of the form of that gov- 
ernment, international law presumes that it will be, and must be, accepted 
as the agent of the state. If recognition is still withheld or special conditions 
are laid, with respect to legitimacy or its economic or political principles, 
intervention has taken place. President Polk correctly portrayed American 
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policy and international law when he said: ‘‘The policy of the United States 
has ever been that of non-intervention in the domestic affairs of other coun- 
tries, leaving to each to establish the form of government of its own choice.’’! 
Intervention is not a privileged act. 

From this, it perhaps necessarily follows that when a government is de 
facto in control, it is also de jure in control. Neither conclusion depends 
upon recognition, any more than does the existence of the state. Secretary 
of State Van Buren was legally and politically sound in saying: ‘‘So far as we 
are concerned, that which is the government de facto is equally so de jure.’’* 
These are terms and concepts of constitutional law; with them, international 
law has nothing to do. The several revolutionary governments which at 
various times governed England (such as that of Cromwell), France (the 
Directory), Russia (the Soviet), Mexico (Huerta), were de facto and hence 
de jure governments, the only governments, of those countries. To that 
fact, neither the executive nor the courts of foreign countries can be oblivious; 
to disregard the obvious is legally not privileged and can only create un- 
necessary confusion. To apply the term de jure to governments one likes 
and recognizes, and the term de facto to governments one dislikes and de- 
clines to recognize, involves, it is believed, fundamental misconceptions. 
There was a time in history when governments needed or thought they 
needed, divine sanction, and we had rulers jure divino and rulers who did not 
govern jure divino. Cromwell was put in the latter class. As he did not 
derive his powers from God, he was deemed by his opponents illegitimate, 
not de jure; and in constitutional parlance down to the time of Napoleon, 
“government de facto”’ became an epithet for ‘‘illegitimate government.” 

The distinction, long outworn even in its historical sense, and never ap- 
propriate to international law as applied to governments, was revived by 
President Wilson with reference to Huerta, who had established himself in 
control in Mexico by methods distasteful to President Wilson. It is not 
unfair to say that this departure from fundamental principles of interna- 
tional intercourse resulted in a series of interventions of incalculable cost to 
both countries. While conceived and defended in the name of morality, 
the policy produced results neither moral nor lawful. It is for practical 
reasons that international law refrains from injecting moral judgments, 
which are rarely unanimous or necessarily sound, into facts. It is with 
practical ends in view that international law requires governments in fact 
to be acknowledged as agents of the state, regardless of any other con- 
sideration; the principle arose through dire necessity and considered ap- 
preciation of the untoward and chaotic results of any other principle, such 


1 Message, Apr. 3, 1848, S. Ex. Doc. 32, 30th Cong., Ist sess.; Richardson’s Messages, 
IV, 576; Moore’s Int. Law Dig., I, 125. 

? Sec. Van Buren to Mr. Moore, American Minister to Colombia, June 9, 1829, Moore’s 
Dig., I, 137. Similar statements by Presidents, Secretaries of State, and other authorized 
officials will be found in Moore, I, §§ 27-58. 
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as that of constitutional legitimacy or conformity to abstract precepts of 
administration or policy. President Wilson himself was constrained to 
abandon legitimacy of origin as a condition of recognition; and to the extent 
that it still prevails in theory, as in the Central American Treaty of 1923, it 
will probably be difficult to apply consistently, however much revolutions 
are to be deprecated. 

The suggestion that recognized governments are governments de jure, and 
unrecognized governments only de facto, possessing some inferior status, is 
not only unlegal, but has been a source of much confusion to the courts. 
The term de facto has a more appropriate application with reference to 
revolutionists in the field, who administer public affairs in some limited area, 
before they establish themselves as a government or found a state. During 
the period of contest, they act as de facto authorities, and international law 
accords validity to many of their acts performed within the territory they 
temporarily control. Recognition has no relevancy to the legal issues 
involved. 

In late years, the results of the policy of non-recognition of existing gov- 
ernments have harassed our courts. These unrecognized governments, 
especially Soviet Russia, trade on a large scale with American citizens, enter 
into contracts, possess property, create and change legal relations in their 
own country and, to some extent, in other countries, and thereby create 
legal issues arising in the courts of other countries. How shall they be 
dealt with? We shall not attempt to review all the cases in their incon- 
sistent divagations, a task which has been competently performed by Dickin- 
son, Houghton, and others. 

The courts have been concerned about the propriety of permitting an 
unrecognized government to sue and of giving effect to its decrees. They 
have been pardonably confused by the fact that the executive for four years 
after the Kerensky Government had ceased to exist, was still recognizing 
Boris Bakhmeteff as the Russian Ambassador, during all of which time a 
real government, the Soviets, were in possession of all governmental power. 
Governments, by way of reprisal, have often, sometimes for years, declined 
to recognize foreign political facts, such as new governments they disliked; 
but rarely have they continued to recognize as a functioning diplomat, the 
representative of a government that had long been overthrown. The courts 
were further confused by their own practice of referring to the executive for 
information as to the status of the Soviet Government (when the real issue 
was the existence of that government, a fact requiring no executive declara- 
tion and susceptible of ordinary proof) and by the practice of the executive in 
discouraging the concession of any degree of lawfulness to the acts of the 
Soviet Government.’ 


* Agency of Canadian Car & Foundry Co. v. American Can Co., 253 F. 152 (D. C. N. Y. 
1918); The Penza, 277 F. 91 (D. C. N. Y. 1921); The Rogdai, 278 F. 294 (D. C. Cal. 1920); 
Russian Government v. Lehigh Valley R. R., 293 F. 135 (D. C. N. Y. 1923); Russian Socialist 
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The courts have further permitted themselves to be misled, it is submitted, 
by the mistaken theory that the validity of the acts or laws of a foreign 
government and the extent to which extraterritorial effect must be accorded 
to those acts or laws, depend on political recognition, whereas recognition 
should have been eliminated from consideration as irrelevant and immaterial. 
The longer recognition was withheld, the more incongruous became the 
results of making legal rights, public and private, depend upon recognition, 
until finally some of the courts courageously emancipated themselves from a 
policy that should never have been adopted. The inappropriateness of 
permitting legal results which flow from the existence of a government to 
depend upon political recognition, will be apparent in the fact that some 
governments will recognize when others will not, thus causing property 
rights acquired, for example, in Russia, to depend abroad on the vagaries of 
the foreign policy of particular governments. The necessities of administer- 
ing justice in a court cannot be made to depend upon whether the executive 
likes or dislikes one of the parties or the government whose laws or acts 
require application, and the courts have without warrant, it is submitted, 
abdicated their independent judicial function by deferring to executive 
prejudices in this respect. There are occasions when reference to the execu- 
tive is appropriate, e. g., to determine the real and diplomatic status of a 
foreign potentate or vessel claiming jurisdictional immunity as sovereign or 
public, boundary questions, or the rightful government among several pre- 
tenders to or contestants for power. But issues involving unrecognized 
governments where there is no contest are rarely among such occasions. 

Can an unrecognized government be sued? The courts seem to have had no 
difficulty in granting full immunity from the jurisdiction to the Soviet Gov- 
ernment as a defendant. The Soviet Government, having confiscated in 
Russia furs belonging to an American citizen, suit was brought against that 
government in the New York courts, its money having been attached and 
service made on an agent, for the resulting damages, on the theory that the 
unlawful acts of an unrecognized government, as many courts on occasion 
have said, cannot be given effect in American courts, and that such govern- 
ment was not entitled to immunity from suit. The Court of Appeals de- 
cided,‘ without consulting the Department of State, it is believed, that the 
Soviet Government was the de facto government of Russia, and that it was 
improper for an American court to pass upon the validity of governmental 
acts done in its own territory by a foreign government. The question of 


Fed. Sov. Rep. v. Cibrario, 198 App. Div. 869, 191 N. Y. S. 543 (1921), 235 N. Y. 255, 139 
N. E. 259 (1923). 

‘ Wulfsohn v. Russian Soc. Fed. Sov. Rep., 234 N. Y. 372, 188 N. E. 24 (1923); for de- 
cisions below, see 118 Misc. 28, 192 N. Y. S. 282 (1922); 202 App. Div. 421, 195 N. Y. S. 
472 (1922). Soin Banque de France v. Equitable Trust Co., 33 F. (2d) 202, 207 (D. C. N. Y. 
1929), property of the Soviet Government (gold) was properly held immune from attachment 
by an owner who claimed that it had been confiscated from it in Russia. 
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jurisdictional immunity was only incidentally considered. The decision seems 
sound; it was reached on the court’s own view of the status of the Soviet 
Government, and non-recognition was deemed to be immaterial. 

Can an unrecognized government sue? But when the Soviet Government 
sought to sue as plaintiff, a contrary view was adopted. Lord Eldon is 
supposed to have said, in the City of Berne v. Bank of England,’ that a 
foreign government must be recognized in order to sue in the British courts. 
As a matter of fact, the decision is inadequately reported, occupies three 
lines, is unsupported by reasons, and does not, it is believed, deserve the 
weight that has been attributed to it. There must be circumstances when 
the unrecognized government must be permitted to sue, otherwise legal 
rights will be forfeited and its property abroad become a kind of res nullius. 
The United States did not establish diplomatic relations with certain gov- 
ernments until many years after their origin—in the case of Persia, until 
1887, many centuries after its creation. Will it be contended that an 
American court, finding the Persian Government as a suitor before it, should 
have denied it relief until it had been recognized by the executive? The 
Soviet Government, which is continually making contracts with American 
citizens and has had property in the United States, had occasion to invoke 
the aid of American courts in the Cibrario case.’ In that case the Soviet 
Government had entrusted a fund of about one million dollars to an Ameri- 
can commercial attaché, doubtless with the consent of the United States 
Government, for transmission to an agent of the Soviet in the United States, 


to be expended for the purchase of American educational films. When the 
agent embezzled part of the funds, the Soviet Government sued him in 
the New York courts for an accounting, a suit which was dismissed on the 
ground that the Soviet Government was not recognized. In view of the 
correct attitude of the Court of Appeals when the Soviet was a defendant, it 


59 Ves. 347 (1804). In The Sapphire, 11 Wall. 164 (U. S. 1871), it was said that ‘‘the next 
successor recognized by our government’”’ is competent to carry on a suit already commenced. 

® Russian Soc. Fed. Sov. Rep. v. Cibrario, 235 N. Y. 255, 139 N. E. 259 (1923); for de- 
cisions below, see 198 App. Div. 869, 191 N. Y. S. 543 (1921); Preobazhenski v. Cibrario, 192 
N. Y. S. 275 (S. Ct. S. T., 1922). In Republic of China v. Merchants’ Fire Assur. Corp., 30 
F. (2d) 278 (C. C. A. 9th, 1929), a suit brought by the National Government on an insurance 
policy, before recognition by the United States, was dismissed; but, pending appeal to the 
Circuit Court of Appeals, recognition was extended, whereupon the judgment of dismissal 
was reversed. Judge Rudkin’s remarks on that occasion are open to criticism. He said: 
“The courts of this country cannot recognize the existence of a government which 
originates in revolution or revolt, until it has first been recognized by the political depart- 
ment of the government, and inasmuch as there had been no such recognition of the National 
Government of China at the time of the trial in the court below, it would seem to follow that 
that government had no existence in contemplation of law and no legal capacity to sue in the 
courts of this country.” [80 F. (2d) 279.) My attention has been called to the fact that 
the Court of Appeals of Liége (Belgium) has sustained the view taken by the New York 
Court of Appeals in the Cibrario Case, in Despa v. U. S. S. R., Feb. 20, 1931, Pasicrisie 
Belge, Vol. 118, No. 7-9, July—Sept. 1931, p. 108. 
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is unfortunate that the contrary view was taken when the Soviet Govern- 
ment became a plaintiff. If the stability and existence of that government 
was acknowledged to the point of an American public official accepting its 
money for investment in the United States, it seems a strange anomaly that 
it was unable to receive judicial protection when it was despoiled of its in- 
vestment in American territory. With a number of unrecognized govern- 
ments in operation at various times, the decision might be construed as an 
open invitation to their spoliation in the United States. 

Recognition, it is submitted, should have had nothing to do with a case of 
this kind. The question is one of the plaintiff’s existence as a government, 
not its diplomatic recognition. Whether the plaintiff is a government is 
susceptible of proof quite independent of executive pronouncement.’ The 
right to sue is more than a mere matter of diplomatic comity; it is an ele- 
mentary consequence of the right to possess property. While this conclusion 
is believed to be fully sustainable where the title of the government is original 
and not derivative (as successor to a preceding government), it is believed 
that a strong argument can also be made in support of the view that the 
unrecognized though real government should be permitted to recover public 
property as the successor of a defunct government. Some years ago there 
was in the writer’s mind a doubt, now overcome, whether the alleged ‘‘rule” 
requiring recognition as a condition of suit did not perhaps rightly apply to 
judicial claims based on succession. That rule might still be applied where 
there is more than one claimant to the title of government. But where there 
is no contest for governmental control, so that the court is able to determine 
for itself which is the government of a foreign country, it seems proper to 
dispense with the aid of political recognition as a factor in determining the 
right to property. This principle should have extended to the claims of the 
Soviet Government to public ships owned by the Russian State, though 
possibly in the cases of the Penza, Rogdai, and Rogday,® decided about 1920, 
one could say in defense of the courts that it was then not clear which was 
the government of Russia and that the Department of State was avowedly 
denying that the Soviets were the government of Russia and asserting that 
Bakhmeteff was the Russian diplomatic representative in the United States. 


7 Said Chief Justice Best in the leading case of Yrisarri v. Clement, 2 C. & P. 223, 225 
(1825): “If a foreign state is recognized by this country, it is not necessary to prove that it is 
an existing state; but if it is not so recognized, such proof becomes necessary.” Circuit 
Judge Johnson in Consul of Spain v. The Concepcién, Fed. Cas. 3137 (1819), a well-reasoned 
opinion, concluded that the fact of national independence (existence) may be deduced by 
courts from history, and that “‘no official recognition is necessary.” 

8 (1922) 31 Yale L. J. 534. 

® The Penza, 277 F. 91 (D. C. N. Y. 1921); The Rogdai, 278 F. 294 (D. C. Cal. 1920); The 
Rogday, 279 F. 130 (D. C. Cal. 1920). Baty, one of the most eminent of contemporary 
international lawyers, maintains persuasively that the Soviet Republic is a new state, and 
that the Soviet Government is not the successor of the Czar’s Government in the old state of 
Russia. Canons of International Law (1930), p. 229. 
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But to let Mr. Bakhmeteff, notwithstanding his phantom credentials, appear 
as the claimant to public property or pecuniary rights of the Russian State 
might be deemed to have implicated the courts in a miscarriage of justice, 
which the courts should plainly have resisted.!° 

In several cases where it seemed desirable to have the suit of an unrecog- 
nized government proceed, the State Department aided the courts by the 
requested or voluntary statement that the United States Government recog- 
nized the state of the plaintiff though not the present government, intimating 
that the suit ought not to be dismissed because the plaintiff government was 
unrecognized." Thus a result was achieved by an artificial method which 
perhaps could and should enable other established governments, recognized 
or unrecognized, to obtain judicial protection for their property rights. 
There is no State without a Government—except possibly during the momen- 
tary confusion of a civil war—and to deny its government relief is to deny 
such relief to the state or people itself. The involution in the Lehigh Valley 
and Fernandez cases seems unnecessary, for it is believed that every es- 
tablished government possessing property rights should be accorded the 
right to sue in the courts,’? as in the case of any other plaintiff. Indeed, to 
deny it that right is probably a denial of justice giving rise to diplomatic 
claims against the United States. The courts should not be used or permit 
themselves to be used as instruments of political reprisal. 

In the suit of the Russian Volunteer Fleet against the United States Gov- 
ernment, for reimbursement for its requisitioned property," the United States 
Supreme Court permitted the plaintiff, actually, it is believed, a subsidiary 
of the Russian Government, old and new, to prosecute its suit in the Court of 
Claims as a foreign corporation. Chief Justice Hughes remarked “ that 
“the question as presented here is not one of a claim advanced by or on behalf 
of a foreign government or régime, but is simply one of compensating an 
owner of property taken by the United States.’”’ Even if the further evi- 
dence should indicate that the fleet is merely a branch of the Soviet Govern- 
ment, it is submitted that that fact should not deprive the plaintiff of the 


10 Cf. Agency of Canadian Car & Foundry Co. v. American Can Co., 253 F. 152 
(D. C. N. Y. 1918); and cases, note 11. 

4 Russian Gov’t v. Lehigh Valley R. R., 293 F. 135 (D. C. N. Y. 1923); s. ¢., 293 F. 133 
(D. C. N. Y. 1919); Ex parte Lehigh Valley R. R. Co., 265 U.S. 573, 44 S. Ct. 460 (1924); 
Government of Mexico v. Fernandez, Superior Court, Essex County, Mass., this JouRNAL, 
Vol. 17 (1923), 743. The court’s permission to Mr. Ughet, Mr. Bakhmeteff’s financial 
attaché, to prosecute the Lehigh Valley case seems of questionable propriety, notwithstand- 
ing the fact that the executive appears to have entered into an agreement providing for the 
deposit of the funds in the Treasury, pending the recognition of a government in Russia and, 
presumably, a financial adjustment with Russia. 

The Constitution confers jurisdiction upon the federal courts in cases where foreign 
states are parties. Art. ITI, sec. 2. 

1368 Ct. Cl. 32 (1929), rev’d in 282 U. S. 481, 51 S. Ct. 229 (1931), this Journat, Vol. 26 
(1932), p. 159. 

4 282 U. S. 481, 492, 51 S. Ct. 229, 232 (1931). 


| 


268 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


right to sue, any more than the Amtorg Corporation of New York is so de- 
prived, although it is understood that its stock is practically owned by the 
Soviet Government. Clarity of the principle would do much to regularize 
and elevate the practice of the courts in this matter. 

Laws and administrative acts. The effect to be given to the laws of an 
unrecognized government affecting private rights have given difficulty to the 
courts. Notwithstanding the fact that the United States Supreme Court in 
Texas v. White * had accorded very wide effect. to the laws of the Confeder- 
ate States, excepting only such laws as were political in character and were 
subversive of the rights of Northern citizens, the lower courts in this country 
seem to have had great difficulty in giving effect to the laws of the unrecog- 
nized Mexican and Soviet Governments. In the lower courts and in a 
number of higher courts it became almost a ritual to remark that the laws of 
an unrecognized government could not be given effect in the United States." 
Even the New York Court of Appeals assumed that, in the absence of 
recognition, the courts in this country could not enforce Soviet decrees as 
they would the decrees of a recognized government.!” 

But the force of circumstances compelled a departure from these, it is 
submitted, questionable positions. Decrees nationalizing Russian corporate 
property and dissolving Russian corporations had to be dealt with. The 
application of the decrees began to turn, not on the question of whether or 
not recognition had been extended, but on the question whether the foreign 
law invoked was or was not in conflict with the public policy of the forum. 


Solid ground thus began to be approached. In the Stoddard case the New 
York courts indicated their dissatisfaction with the tie that bound them to 


157 Wall. 700, 733 (1869). 

16 The dictum in Sokoloff v. National City Bank, 239 N. Y. 158, 165, 145 N. E. 917, 918 
(1924) : ‘‘ Juridically, a government that is unrecognized may be viewed as no government at 
all, if the power withholding recognition chooses thus to view it,” is respectfully believed to 
be without justification. And if recognition in the following sentence means political recog- 
nition, the statement is open to question: ‘‘ Acts or decrees to be ranked as governmental, 
must proceed from an authority recognized as a government de facto.” (Ibid., p. 161.) 
De facto belligerents in the field whose acts are given a large degree of legal validity in foreign 
courts, are not recognized governments in any sense. See cases, note 24. See also Pelzer v. 
United Dredging Co., New York Supereme Court, by McAvoy, J., reported by Dickinson in 
22 (1923) Mich. L. Rev. 30, note 5. I have been unable to find the printed opinion in N. Y. 
Misc. Rep. or App. Div. ‘The Mexican Government is not de facto here, since recognition 
alone can make it so . . . its power as a government remains nil without our patent of 
recognition.” Cf. Werenjchik v. Ulen Contracting Corp., 229 App. Div. 36, 240 N. Y.S. 619 
(1930), where official certifications by Soviet officers were accepted as proof of the facts 
certified. 

17 Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 158, 147 N. E. 703, 705 (1925). 
See the following: “The courts in considering that [judicial] question assume as a premise 
that until recognition these acts are not in full sense law.’’ ‘Until the State Department 
has recognized the new establishment, the court may not pass upon [the unrecognized gov- 
ernment’s] legitimacy or ascribe to its decrees all the effect which inheres in the laws or 
orders of a sovereign.”’ This is believed to be unsound. 
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the Department of State, which seemed to make private rights depend upon 
political recognition. Judge Lehman remarked that only political rights 
could be determined by the Department of State. In the James case '8 the 
Court of Appeals, by Judge Cardozo, remarked that ‘‘the decree of the Rus- 
sian Soviet government nationalizing its insurance companies has no effect 
in the United States unless, it may be, to such extent as justice and public 
policy require that effect be given.”” In the Sokoloff case !* the same court 
decided that ‘“‘a body or group which has vindicated by the course of events 
its pretensions to sovereign power, but which has forfeited by its conduct the 
privileges and immunities of sovereignty [!], may gain for its acts and decrees 
a validity quasi-governmental, if violence to fundamental principles of 
justice or to our own public policy might otherwise be done.’ ?° Thus 
public policy impelled the court on several occasions to decline to give effect 
to Soviet nationalization decrees.24_ This was not because the Soviet Gov- 
ernment was unrecognized, but because the nature of its law was contrary 
to American public policy; and under a well-known rule of the conflict of 
laws, the courts of the forum are not obliged to give effect to such laws. The 
result would have been the same, as intimated in both the Sokoloff and James 
cases, even if the Soviet Government had been recognized. But the courts 
still seem unable to resist the temptation, in refusing to enforce a Soviet 
decree, of adding as a ground for refusal the fact that the Soviet Government 
is not recognized. As already submitted, this ground seems without sub- 
stantial foundation. 


Considerable confusion has prevailed with respect to the effect to be given 
to administrative acts of foreign political and governmental authorities; and 
yet, it is believed, the principle is simple. Acts done by a foreign govern- 
ment or even by a de facto authority within the territory under its control 
escape review by the tribunals of other countries; if they are contrary to 


18 Fred S. James & Co. v. Second Russian Reinsurance Co., 239 N. Y. 248, 146 N. E. 369 
(1925). 

1” Sokoloff v. National City Bank, 239 N. Y. 158, 166, 145 N. E. 917, 919 (1924). See also 
250 N. Y. 69, 164 N. E. 745 (1928). 

*0 Mr. Habicht, in his article in this JourNAL, ‘‘The Application of Soviet Laws and the 
Exception of Public Order” Vol. 21 (1927), 238, 252, appropriately remarks that this is an 
inversion of the correct principle, namely, that the Soviet decrees should be deemed law, but 
that they will not be enforced if in a given case they are contrary to the public policy of the 
forum. Non-recognition is immaterial. This well-known rule of conflict of laws is ex- 
emplified in Kaufman v. Gerson, [1904, C. A.] 1 K. B. 591. 

See Petrogradsky Mejdunarodny Kommerchesky Bank v. National City Bank, 253 
N. Y. 23, 170 N. E. 479 (1930), and James and Sokoloff cases, supra. 

In England effect was given to these decrees in Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, [1923] 2 K. B. 630; Banque Internationale de Com- 
merce de Petrograd v. Goukassow, [1923] 2 K. B. 682. These judgments were reversed by 
the House of Lords ({1925] A. C. 112; [1925] A. C. 150) on the ground that the Soviet na- 
tionalization decrees were not intended to terminate the banks’ existence, certainly in 
England, and on the ground of estoppel. Effect was given to the decrees as decrees. 
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international law, the diplomatic channel is open for redress, eventually if 
not at once. When these acts are designed to have effect on person or 
property in foreign countries, the foreign forum will determine before apply- 
ing them whether they are contrary to public policy, as in the case of foreign 
laws. In the case of public acts committed abroad, therefore, practically the 
only question to determine is whether they were committed by a government 
or de facto authority in the field; if so, they would seem to escape judicial 
review. Political recognition by the state of the forum is not believed 
material to the issue. If the acts were committed by bandits, they need not 
be given legal effect in any forum. 

These principles have been applied by numerous American courts. One 
of the best expressions of the rule is to be found in Underhill ». Hernandez,” 
a suit in tort against the leader of the forces of what later became a successful 
revolution, in which the Supreme Court, speaking by Chief Justice Fuller, 
said: 

Every sovereign State is bound to respect the independence of every 
other sovereign State, and the courts of one country will not sit in judg- 
ment on the acts of the government of another done within its own terri- 
tory. Redress of grievances by reason of such acts must be obtained 
through the means open to be availed of by sovereign powers as between 
themselves. Nor can the principle be confined to lawful or recognized 
governments, or to cases where redress can manifestly be had through 
public channels. 


The same principle was applied by the Supreme Court in admitting the 
validity of titles acquired in Mexico by purchasers from Villa, while a Car- 
ranza commander.“ But it is believed that the Supreme Court was wrong 
in basing its decision upon the ground that the Carranza Government was 
later recognized by the United States, and that the retroactivity of the 
recognition barred questioning the validity of the confiscation. The de- 
cision of the New Jersey court in O’Neill v. Central Leather Co.” was, it is 
believed, on firmer ground in disregarding the question of recognition alto- 
gether, basing its conclusion on the fact that Carranza at the time of seizure 
was a de facto authority in the area in which the military levies were made. 
In this respect, it is submitted that Luther v. Sagor ®* was wrongly decided 
below; the mere fact that the lumber in Russia was confiscated by a govern- 


22168 U. S. 250, 18 S. Ct. 83 (1897). 

% Chief Justice Fuller’s dicta were not always as sound as this. Cf. Jn re Cooper, 143 
U. 8. 472, 12 8. Ct. 453 (1892). Circuit Judge Wallace’s opinion below in Underhill ». 
Hernandez, 65 F. 577 (C. C. A. 2d, 1895), is believed to be even more effective and clear than 
that of the Supreme Court. 

* Oetjen v. Central Leather Co., 246 U.S. 297, 38 S. Ct. 309 (1918), this Journat, Vol. 12 
(1918), 421; cf. Terrazas v. Holmes, 115 Tex. 32, 275 S. W. 392 (1925); Princess Paley Olga ». 
Weisz, [1929] 1 K. B. 718. 

25 87 N. J. L. 552, 94 A. 789 (1915). 

26 [1921] 1 K. B. 456; pending appeal, the Soviets were recognized, whereupon the Court 
of Appeal reversed the King’s Bench. [1921] 3 K. B. 532. 
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ment, recognized or unrecognized, should have protected the title of the 
purchaser everywhere.”’ So, the conclusion attributed by Judge Cardozo to 
certain English decisions is believed contrary to law: 

Courts of high repute have held that confiscation by a government to 
which recognition has been refused has no other effect in law than seizure 
by bandits or by other lawless bodies. Russian Commercial & Indus- 
trial Bank v. Comptoir d’Escompte de Mulhouse, [1923] 2 K. B. 630, 
638; 8. C., H. of L., 40 T. L. R. 837; Banque Internationale v. Goukas- 
sow, [1923] 2 K. B. 682.% 


American courts have never found any difficulty in sustaining the validity of 
or refusing to question tax collections, often generously padded, effected by 
belligerent de facto authorities in the field, and both executive and the courts 
have denied the validity of second assessments by the constituent govern- 
ment on the restoration of its authority.2® The condition for the admission 
of the validity of such assertions of governmental authority, or for the 
renunciation of the privilege of review, is that the authority shall have had 
jurisdiction over the person or property affected by its act.*° Where such 
jurisdiction is lacking, yet where the act purports to affect persons and 
property within the territorial jurisdiction of the forum alone, effect, nat- 
urally, need not be accorded the act if it conflicts with the public policy of 
the forum. But this would be true whether the government abroad be 
recognized or not. Recognition is immaterial. 

This brief survey will, it is believed, have indicated that certain funda- 
mental principles affecting the relations between the courts and the executive 
in the matter of unrecognized governments and de facto authorities require 
re-examination in the light of international law and of the functions of an 
independent judiciary. 

*7 Judge Goddard’s opinion in Banque de France v. Equitable Trust Co., 33 F. (2d) 202, 
206 (D. C. N. Y. 1929), seems sound: ‘‘ Justice requires that effect should be given by our 
courts, even though we do not recognize the Russian Government, to those acts in Russia 
upon which the rights of our citizens depend, provided that in so doing our judicial depart- 
ment does not encroach upon or interfere with the political branch of our government.” 
Just what was meant by the proviso is uncertain; if it became material, it ought carefully to 
be scrutinized. The courts are not instruments of executive policy. 

*8 Dictum in Sokoloff v. National City Bank, 239 N. Y. 158, 145 N. E. 917 (1924). Judge 
Cardozo was careful to add: ‘‘It would be hazardous, none the less, to say that a rule so 
comprehensive and so drastic is not subject to exceptions under pressure of some insistent 
claim of policy or justice.” 

*® United States v. Rice, 4 Wheat. 246 (U. S. 1819); MacLeod v. United States, 229 U. S. 
416, 428, 33 S. Ct. 955 (1913). See the Mazatlan and Bluefields cases described in Moore’s 
Dig. I, 49 et seg. Cf. Thorington v. Smith, 8 Wall. 1, 9 (U. S. 1869). 

*° This is true also of the acts of recognized governments. Though admittedly illegal, as 
were, it is submitted, the decisions of the British prize courts acting under Orders in Council 
in the late war, they conferred titles recognized in the courts of countries which protested the 
decisions and Orders in Council as in violation of international law. But where the ship was 
not within the jurisdiction of the prize court, its decision was not entitled to respect as a 
— of title. The Flad Oyen, 1 C. Rob. 135 (1799); Rose v. Himely, 4 Cranch, 241 

1808). 


ENEMY PATENTS IN THE UNITED STATES 


By ALEXANDER HOLTZOFF 
Special Assistant to the U. S. Attorney General 


There was concluded in Washington on December 15, 1931, an arbitration 
between the Central Powers and the United States of claims arising out of 
the seizure by the United States of enemy-owned ships, patents and radio 
stations during the World War. The arbitration was unique in that, instead 
of being brought about as the result of a treaty or a convention between the 
Powers in question, it was instituted as the result of an Act of Congress by 
which a special tribunal was established for the hearing of such claims against 
the United States. Thus we are confronted with the unusual spectacle of a 
Power against whom the claims were asserted, recognizing such claims by a 
legislative act on its own part, without any bilateral agreement, and estab- 
lishing of its own accord a special tribunal for the determination of the claims. 
It was consequently an arbitration international in its scope, but conducted 
before a domestic tribunal. 

The arbitration had three phases. The first dealt with compensation for 
German ships that had found refuge in American ports during our period of 
neutrality and were seized by the United States upon our entry as a belliger- 
ent into the war. The second dealt with compensation in respect of United 
States patents owned by German, Austrian and Hungarian nationals, which 
had been seized by the Alien Property Custodian and which were by him 
sold or licensed to the United States Government or were used by the govern- 
ment without authority. The third related to the seizure of a German- 
controlled radio station. This article will be devoted solely to the second 
phase of the arbitration, namely, patents. 

In order to comprehend clearly the issues involved in the arbitration, it is 
necessary to review briefly the transactions out of which they arose. By the 
Trading with the Enemy Act approved on October 6, 1917,! Congress cre- 
ated the office of Alien Property Custodian and conferred upon that official 
the power to seize certain property belonging to alien enemies. By an 
amendment of November 4, 1918,? the power of seizure was extended to 
patents, copyrights and applications therefor. The amendment provided 
that the seizure might be effected by the filing of a notice with the Commis- 
sioner of Patents. By another amendment adopted previously, March 28, 
1918,° the Custodian was clothed with the power to dispose of property that 

140 Stat. 411; Supplement to this Journat, Vol. 12 (1918), p. 27. 


2 40 Stat. 1020. 
+40 Stat. 459; Supplement to this Journau, Vol. 12 (1918), p. 292. 
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he had seized. Thus, asa result of these Acts, the Alien Property Custodian 
had authority to seize United States patents owned by enemy aliens and to 
dispose of them in such manner as he might deem wise. 

Pursuant to the power thus conferred on him, the Alien Property Custo- 
dian from time to time seized approximately 10,000 patents belonging to 
enemy aliens. About 100 of these patents were transferred by him to the 
United States Government for a nominal consideration, the patents so as- 
signed dealing principally with various features of radio. Approximately 
5,000 patents, relating principally to dyes, drugs and other chemicals, were 
sold by the Alien Property Custodian for a consideration of $250,000 to the 
Chemical Foundation. The latter was a private corporation organized in 
the interests of the textile industry for the purpose of purchasing the patents 
in question and licensing them to such persons as desired to use them.‘ 
Sporadic sales of other patents were made by the Custodian to other indi- 
viduals or corporations. The great majority of those not sold to the Chemical 
Foundation, however, remained undisposed of in his hands. He there- 
upon executed a blanket license, dated December 20, 1920, by which, in 
consideration of the sum of $100,000, he granted to the United States Gov- 
ernment a non-exclusive license to use some 5,000 patents which were still in 
his possession. This license also contained a release of claims for damages 
for past infringement against the United States in respect of the patents 
scheduled in the license. 

By the so-called Winslow Act of March 4, 1923,5 which provided for the 
return of certain seized property to its original owners, the Alien Property 
Custodian was directed to return any patent which had not been sold, 
licensed or otherwise disposed of and which was not involved in litigation to 
which the United States was a party. In view of the fact that the bulk of 
the patents which the Custodian had not sold had been licensed by him to 
the United States, very few patents were returned under the provisions of 
this statute. 

On March 10, 1928, Congress enacted the Settlement of War Claims Act 
of 1928.6 Its purpose was to effectuate an adjustment of all claims between 
the Central Powers and the United States and to provide for a return of 
property still held by the Alien Property Custodian. We are interested 
here only in such portions of the statute as relate to the arbitration under 
consideration. Section 3 of the Act provided for the appointment by the 
President of a War Claims Arbiter. It was to be the duty of the Arbiter to 
hear the claims of any German national and to determine the fair compensa- 
tion to be paid by the United States in respect to any merchant vessel seized 
by the United States under the authority of a Joint Resolution of Congress 


‘The legality of this transfer was attacked but was upheld in the courts. United States »v. 
Chemical Foundation, 272 U. S. 1. 

*42 U.S. Statutes at Large, p. 1511. 

* 45 ibid., p. 254; Supplement to this JourNat, Vol. 22 (1928), p. 40. 
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of May 12, 1917;7 any radio station sold to the United States by or under the 
direction of the Alien Property Custodian; any patent which was licensed, 
assigned or sold by the Alien Property Custodian to the United States; and 
the use by or for the United States of any invention described in and covered 
by any patent seized by the Alien Property Custodian, but not including any 
use between April 6, 1917, and November 11, 1918. The compensation for 
any patent licensed, assigned or sold to the United States was to be the 
amount, as nearly as might be determined, which should have been paid if 
such patent had been licensed, assigned or sold to the United States by an 
American citizen. It was further provided that in determining the com- 
pensation for use of patents, any defense, general or special, available to a 
defendant in an action for infringement should be available to the United 
States. The total amount to be awarded in respect of all claims was not to 
exceed the sum of $100,000,000. The Arbiter was given authority to render 
tentative awards to the various claimants from time to time. The final 
awards were to be made when the arbitration was concluded, and if the total 
awards aggregated a sum in excess of the maximum, all were to be prorated 
proportionately. Interest at 5 per cent per annum from July 2, 1921—the 
date of the conclusion of the war in so far as the United States was concerned 
—to December 31, 1928, was to be added automatically to the principal sum 
of each award. The awards were to bear interest from January 1, 1929. 
Partial payments on the tentative awards were to be made in the discretion 
of the Secretary of the Treasury upon the recommendation of the Arbiter. 

Section 6 of the Act provided for an adjudication of claims of Austrian 
and Hungarian nationals. Since no Austrian or Hungarian ships or radio 
stations were seized by the United States, this portion of the statute related 
solely to patents. The maximum to be awarded in respect of Austrian and 
Hungarian claims was not to exceed the sum of $1,000,000. 

It was provided that no claims should be considered which were not filed 
within four months from the date the Arbiter was appointed and qualified. 
As the Arbiter was appointed immediately upon the passage of the Act and 
took office on April 2, 1928, the time for the filing of claims expired on August 
2 of that year. 

The President selected as War Claims Arbiter an eminent jurist, Edwin 
B. Parker, who was at that time also serving as the Umpire of the Mixed 
Claims Commission which was arbitrating the claims of American nationals 
against Germany, and as the sole commissioner of the Tripartite Claims 
Commission which had jurisdiction of claims of American nationals against 
Austria and Hungary. 

The number of patent claims filed aggregated 1,069, involving approxi- 
mately 6,000 patents. The character of the patents was exceedingly diverse 
and covered a range almost as broad as the various patent arts themselves. 
Patents relating to drugs and chemicals, radio, ordnance and munitions, 


740 U.S. Stat. L., p. 75; Supplement to this Journat, Vol. 12 (1918), p. 22. 
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ships, machines and engines of various kinds, firearms, aircraft, medical and 
surgical instruments, optical instruments, mercantile articles of various sorts, 
typewriters and calculating machines, and many other matters too numerous 
to mention were represented in the list. When it is considered that a litiga- 
tion involving a single patent frequently requires several volumes of testi- 
mony and briefs and takes years to reach a consummation, it will be realized 
that the War Claims Arbiter was confronted with a problem that seemed 
gigantic and stupendous. ‘To hear and determine each patent claim in the 
manner in which patents are litigated in domestic tribunals would have re- 
quired the appointment of numerous referees and would have continued 
over a longer period of time than any one could prognosticate. 

Some method of abbreviating the proceedings thus became highly desira- 
ble, and the first effort of the Arbiter was directed to the effectuation of such 
a result. He adopted a procedure which he had successfully employed in 
connection with the work of the Mixed Claims Commission. He set down 
for written and oral argument certain questions of law which were common 
either to all or to a large number of the claims, and determined such matters 
in opinions which he denominated Administrative Decisions. By this 
means, he eliminated all future controversies over certain fundamental ques- 
tions of law, and formulated a number of principles for the guidance of 
counsel engaged in the arbitration. 

As a result of these administrative decisions, there were dismissed from 
consideration all patents which had been sold by the Alien Property Cus- 
todian to the Chemical Foundation.’ The latter had granted a license to 
the United States under all of the patents so conveyed to it, and it was argued 
by counsel for the original owners of such patents that they were within the 
purview of that provision of the Act which provided for compensation in 
respect of patents licensed to the United States by the Alien Property Custo- 
dian. The Arbiter construed the Act, both because of its phraseology and 
because of its legislative history and the discussions at the committee hear- 
ings, as not covering such patents, but as being limited solely to instances 
where the Alien Property Custodian himself directly executed the license to 
the United States Government. About 2,000 patents were stricken from 
the proceedings as a result of this ruling. 

The Arbiter further held that in determining his jurisdiction, a claim must 
be tested both by the nationality of the claim and the nationality of the 
claimant. To meet the first test, it was necessary that the patents must 
have been owned by an enemy national, and, therefore, impressed with the 
proper nationality at the time of seizure. This was important because 
occasionally property belonging to neutrals or even American citizens resid- 
ing in enemy territory had been seized by the Alien Property Custodian 
under the broad powers conferred upon him by the Trading with the Enemy 
Act. In order to meet the second test,—nationality of the claimant,—only 


§ Administrative Decision No. 1, this JourNAt, Vol. 23 (1929), p. 193. 
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such persons were held to be proper parties claimant who on the date of the 
declaration of war between the United States and Germany (April 6, 1917) 
were citizens of Germany, or who on the date of the declaration of war be- 
tween the United States and Austria-Hungary (December 17, 1917) were 
citizens of Austria or Hungary, or individuals who on the effective date of 
the Act (March 10, 1928) were citizens of Germany or of Austria or of Hun- 
gary. Because ofthe peculiar phraseology of the statute, German, Hungarian 
and Austrian corporations or partnerships existing at the time of the declara- 
tion of war were deemed proper parties claimant, but the effective date of the 
Act (March 10, 1928) was to have no application to such juridical persons. 

There were a number of instances in which the claimants had changed 
their citizenship subsequently to the declaration of war. Notably, a number 
of claims were presented by former citizens of Austria and Hungary who had 
become citizens of Czechoslovakia or Jugoslavia as a result of the operation 
of the Treaty of St. Germain or the Treaty of Trianon. The Arbiter ruled 
that such persons were within the purview of the statute.® 

Another question passed upon by the Arbiter was the effect of a general 
statute invalidating assignments of claims against the United States. He 
held that this statute was applicable to the arbitration and governed all vol- 
untary transfers of patents after they had been seized. He accordingly de- 
clined to recognize assignments of patents made after the date of seizure. 
Following similar rulings of the Supreme Court of the United States in regard 
to the domestic statute to which reference has just been made, he held that this 
provision did not apply to cases where the claim had passed and vested in the 
claimant through involuntary succession, or by operation of law, or as an 
incident to the formation or the dissolution of a corporation, or the merging 
and consolidation of corporations, or the enforced segregation and disposi- 
tion of corporate assets, and the like.’° 

He construed the provision of the Act providing for the payment of com- 
pensation for the use of any patent by or for the United States as including 
any use dating back to the outbreak of the World War on August 1, 1914. 
He went even further and referred to instances where the Alien Property 
Custodian had seized claims for past infringement, antedating August 1, 
1914, involved in suits against the United States previously brought by the 
German owners of such patents, and where the Custodian caused such suits 
to be dismissed. He ruled that in view of the fact that the German owner of 
such a patent had, through a war measure exercised by the Custodian, lost 
his remedy to enforce his claim against the United States, such a claim was a 
war claim and fell within the Act."! 

He further held that in each instance, whether of sale, license or use of 4 
patent, the government had the right to challenge the validity of the patent 
because, if the patent was invalid, the government acquired nothing by the 
sale or the license. 


Tbid., p. 200. 10 Tbid., p. 203. Jbid., p. 209. 
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In a second opinion, which the Arbiter entitled Administrative Decision 
No. II,!2 he laid down the basis for determining fair compensation in patent 
claims. He held first, that the fact that the claimant was an enemy at the 
time of the seizure was not to affect the amount of the compensation, but that 
he was to receive the same compensation as though he had been an American 
citizen at the pertinent time. The Arbiter in effect ruled that the amount to 
be awarded in each instance was to be the sum which would have been agreed 
upon by negotiations between a willing buyer and a willing seller, if the 
patent had been voluntarily sold or licensed by an American citizen to the 
United States. The amount was to be determined as of the date of the sale 
or license. He stated that in arriving at this amount he would weigh all 
relevant facts with a view to determining, (1) what a reasonably prudent and 
experienced person, duly authorized to represent the government, would 
have been willing to pay at the pertinent time, in the light of all of the then 
relevant facts and circumstances, and, (2) what a reasonably prudent citi- 
zen of the United States would at that time have been willing to accept for 
the patent, license, or use in question in the light of the then existing facts 
and circumstances, and, (3) the amount which would have been arrived at as 
the result of such bargaining. Remote or consequential damages alleged to 
have been sustained by the claimant because of the use of the invention by 
or for the United States, were not to be allowed. He further held that Sec- 
tion 4900 of the Revised Statutes of the United States, requiring notice of 
infringement to be served upon the alleged infringer as a condition precedent 
to the maintenance of a suit for damages, would not apply to the proceedings 
before him. 

During the few months immediately following the rendition of the 
administrative decisions which have just been reviewed, the Arbiter devoted 
himself very largely to the consideration of ship claims, and he did nothing 
further in connection with patent claims besides acting on a number of mo- 
tions and hearing one case, when he was attacked by a fatal illness which led 
to his death in the fall of 1929. 

His successor as War Claims Arbiter was the Honorable James W. 
Remick, a former justice of the Supreme Court of the State of New Hamp- 
shire. Judge Remick took office early in 1930. 

By that time all of the preliminary work had been completed, but there 
remained the difficult task of making awards in respect of such claimants as 
were held entitled to compensation. In order to comply with the intent of 
Congress as expressed in its committee reports relating to the Settlement of 
War Claims Act and to shorten the time which would inevitably have had 
to be consumed if each claim were to be litigated, a series of conferences was 
commenced by the counsel for the United States Government and counsel for 
the various groups of claimants, for the purpose of endeavoring to agree by 
stipulation on the amount that would have been agreed upon by the parties 


12 This JouRNAL, Vol. 23 (1929), p. 659. 
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by negotiations at the pertinent date as constituting fair compensation for the 
sale, license or use of the patent, in such instances in which it was found that 
the claimant was entitled to compensation. These conferences continued 
without interruption from the spring of 1930 to the spring of 1931. The nego- 
tiations met with such success that less than 25 claims were formally litigated 
before the Arbiter. In all others, the amount of the award was reached by 
the above described stipulation, and the awards of the Arbiter merely for- 
mally effectuated the agreement of the parties. Not infrequently the nego- 
tiations were aided by informal conferences with the Arbiter, in which the 
latter orally indicated his views without the solemnity of a written opinion, 
and such expressions were taken into consideration in arriving at stipulations. 

Because of the nature of the facts involved, the claimants in making out 
their cases were very largely dependent on evidence in the possession of the 
United States Government. The framers of the Act apparently foresaw that 
contingency and provided in Section 3 (1) that the head of any government 
department should, upon request of the Arbiter, furnish such records and 
information in its possession as might assist the Arbiter, and might tem- 
porarily detail any officers or employees in the War and Navy Departments 
for the investigation of facts bearing upon the various claims. A detailed 
report was rendered by the departments in each case. These reports were 
available not only to government counsel, but also to counsel for claimants. 
Occasionally additional information was requested which was obtained by 
supplemental investigations. These reports frequently formed the prin- 
cipal item of evidence in support of the claimant’s case. Thus we find a 
clear recognition in actual practice of the principle that international arbi- 
trations should not be purely litigious or controversial in character, but that 
both parties should coéperate in ascertaining the truth and in laying before 
the tribunal all evidence in their possession irrespective of whom it might 
favor.!* 

As is customary in international arbitrations, the utmost liberality pre- 
vailed in the admission of evidence, and the common law rules regarding the 
materiality, relevancy and competency of evidence were not regarded as 
applicable. In most cases, the testimony was presented in the shape of ez 
parte affidavits. Depositions were taken in very few instances. In one case 
witnesses were examined orally before the Arbiter. 

There were a number of claims in respect to which a negotiated award was 
found to be impossible because of radical differences of opinion between 
counsel. In a few instances this occurred in respect of comparatively small 
claims, but more often in respect of claims involving large amounts. 

The largest and the most important of the contested claims was that of 
Telefunken, the well-known German radio corporation. The claimant re- 


13 An illuminating discussion of this theory is found in the Opinions of Commissioners 
under the Convention concluded September 8, 1923 between the United States and Mexico, 
February 4, 1926, to July 23, 1927, p. 39, claim of W. A. Parker against Mexico; also in this 
JOURNAL, Vol. 21 (1927), p. 174 at 177-178. 
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quested compensation in respect of approximately 75 different radio patents, 
which had been seized by the Alien Property Custodian and transferred to 
the United States Government for a nominal consideration. The claimant 
asked an award of $50,000,000. The patents covered various phases of the 
radio art and some of them were of considerable importance. The proceed- 
ings necessitated an investigation into the history of the development of 
radio from its early beginnings, and experts of eminence were retained by 
both parties to the controversy. The testimony and the briefs were 
voluminous. Arguments of counsel were held in May, 1931, and lasted for 
approximately ten days. The United States conceded that some compensa- 
tion was due, but emphatically disputed the bill for damages advanced by 
the claimant. The outcome was an award by the Arbiter in the sum of $5,- 
000,000, which included not only the patents involved in that claim, but also 
a radio station which was the subject of another claim. Other important 
cases submitted to the Arbiter for decision were those involving patents 
relating to submarine boat construction; carbureter patents, which it was 
alleged were infringed by several American makes of carbureters used by the 
government; a patent on a bullet claimed to have been infringed by the 
United States Army, and several others of lesser significance. 

By December 15, 1931, the last award was ready. Under the terms of the 
Act all of the tentative awards thereupon became final, and a formal cer- 
tificate was filed by the Arbiter with the Secretary of the Treasury as re- 
quired by the statute, thus completing the arbitration. 

The Arbiter had awarded in respect of the ship claims the sum of $74,252,- 
933. Of the 1,069 patent claims, awards were made in respect of 313 
German cases, 138 Austrian cases and 31 Hungarian cases, the remainder 
being dismissed as not justifying any compensation under the Act. The 
amount of the awards in the 313 German cases aggregated the sum of $9,079,- 
830, principal, and $3,405,557.83, interest, making a total of $12,485,387.83. 
The sum total of all the awards to German nationals, both in respect of ships, 
patents and radio stations, thus reached the amount of $86,738,320.83, 
which fell short of the $100,000,000 maximum authorized by Congress by a 
sum in excess of $13,000,000. 

The total amount awarded in favor of Austrian and Hungarian nationals 
was $966,487.50, which fell short of the authorized maximum of $1,000,000 
by a sum in excess of $33,000. 

Thus closed an interesting and unique chapter in the history of interna- 
tional arbitrations. The arbitration was international in scope but con- 
ducted before a domestic tribunal. It was instituted, not by an agreement 
between the nations involved, but by the voluntary act of the Power against 
which the claims were to be asserted. The subject matter of the claims 
were intangible rights, such as patents, which are not often the subject of 
international arbitrations. The parties claimant were not the nations 
themselves, as is the usual custom, but the individuals who were to receive 
the payments. 


THEORIES AS TO THE APPLICABILITY OF INTERNATIONAL 
LAW IN THE FEDERAL COURTS OF THE UNITED STATES 


By Harotp H. Sprout 


Of the Faculty of Politics and International Relations, Princeton University; 
Recently Carnegie Fellow in International Law 


Every student of international law knows that the federal courts in the 
United States apply rules derived from international law. At least five 
theories have been offered to explain the basis of the authority of such rules 
before the courts.1_ This study is limited strictly to an analysis, comparison, 
and appraisal of these various theories in the light of federal judicial opinion. 


I 


The theory that international law derived its authority from a higher law, 
usually called the ‘‘law of nature,” of which international law was said to be 
a part, was common from the 17th to the early 19th centuries. It appeared 
frequently in the writings of publicists, and readily found its way into the 
opinions of English and American judges. Thus we read that the “law of 
nations is a law founded on the great and immutable principles of equity and 
natural justice . . .”; and that the ‘“‘law of nations . . . may be stated to 
be the law of nature, rendered applicable to political societies . . A few 
judges seem to have relied on a supposed identification of international law 
with the higher law of nature to explain the binding authority of the former 
in an American court of justice. Mr. Chief Justice Marshall held that ‘we 
resort to the great principles of reason and justice,’’ to ascertain, for judicial 
purposes, those parts of the law of nations which are unwritten.* And Mr. 
Justice Story observed, even more pointedly, that “‘every doctrine, that 
may be fairly deduced by correct reasoning from the rights and duties of 
nations, and the nature of moral obligations, may theoretically be said to 
exist in the law of nations; and unless it be relaxed or waived by the consent 
of nations, which may be evidenced by their general practice and customs, 
it may be enforced by a court of justice, whenever it arises in judgment... .’’4 
Unfortunately, this reasoning led him to decide erroneously that the slave 


1 Professor Quincy Wright mentions four of these theories, but without discussion or ap- 
praisal, in a treatise entitled The Enforcement of International Law Through Municipal 
Law in the United States (Urbana, 1915), p. 225, n. 8, 10. 

* The Venus (1814), 8 Cranch, 253, 297; Johnson v. Twenty-one Bales, etc. (1814), Fed. 
Cas. No. 7417, p. 857. 

3 Bentzon v. Boyle (1815), 9 Cranch, 191, 198. 

‘ United States v. The Schooner La Jeune Eugenie (1822), Fed. Cas. No. 15551, p. 846. 
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trade was then contrary to the law of nations, a decision overruled subse- 
quently by the Supreme Court.5 

The ‘‘natural law” theory of the basis of the authority of international 
legal principles in national courts continued to play a réle, albeit a diminish- 
ing one, during most of the 19th century. It has ceased, however, to influ- 
ence the opinions of federal judges to any marked extent, and may be 
regarded generally as obsolete. 


II 


Publicists have argued that the federal courts are bound to apply princi- 
ples drawn from international law in appropriate cases because of the lan- 
guage of the federal Constitution.’ Professor W. W. Willoughby, the best 
known advocate of this theory, writes that ‘‘the courts have repeatedly held 
that the effect of these clauses, which recognize the existence of a body of in- 
ternational laws and grant to Congress the power to punish offenses against 
them, is to adopt these laws into our municipal law en bloc except where Con- 
gress or the treaty-making power has expressly changed them.”’” 

Although one may search in vain for the particular cases in which the 
“courts have repeatedly held,’ as Professor Willoughby suggests, there is 
unquestionably a good deal of evidence to indicate that the members of the 
Federal Convention of 1787 intended to frame the Constitution so as to 
authorize the courts to take cognizance of cases involving international legal 
questions. One of the preliminary drafts submitted to the convention pro- 
vided for a legislature which should have power ‘‘to declare the law and 
punishment of piracies and felonies at sea . . . and of all offences against the 
law of nations.’’* In contrast to the Randolph Resolutions which stipulated 
for a strong legislative power, the Patterson Resolutions provided for a 
weaker legislature, but a relatively strong judiciary with authority ‘‘to hear 
and determine . . . in the dernier resort in all cases touching the rights of 
ambassadors, in all cases of captures from an enemy, in all cases of piractes and 
felonies on the high seas, in all cases in which foreigners may be interested, in 
the construction of any treaty. ...’’ (My italics.)® Since the Patterson 
Resolutions made no provision for legislative powers to correspond with the 
italicized judicial powers, it seems to be a fair inference that the supporters of 
these resolutions proposed to adopt directly, and without legislative inter- 
position, portions of international law, as the law of the forum. In the com- 
posite plan as reported by the Committee of Detail, it was provided “that 
the judiciary shall have authority to hear and determine . . . in all cases 
touching the rights of ambassadors—in all Cases of Capture from an Enemy 
—in all Cases of Piracies and Felonies on the high seas . . . —in all Cases in 


’ The Antelope (1825), 10 Wheat. 66. 6° Cf. Article 3, Section 2. 

7 Fundamental Concepts of Public Law (N. Y., 1924), p. 295. 

* Elliot, J., Debates on the Constitution (Wash., 1845), Vol. 5, p. 130. 

* Farrand, M., Records of the Federal Convention (New Haven, 1911), Vol. 1, p. 244. 
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which Foreigners may be interested in the Construction of any Treaty, or 
which may arise . . . on the Law of Nations, or general commercial or 
marine laws.” '° This article was written by James Wilson, who held later, 
as a member of the Supreme Court, that international law was part of the 
law of the land.“ As finally adopted, the judicial article embraced no 
general grant of jurisdiction over international legal questions, !* although the 
power of Congress to “define and punish . . . offenses against the law of 
nations,’ was retained. It issignificant to note that there was considerable 
opposition in the convention to the inclusion of the word ‘‘define”’ in the 
clause just quoted. What is even more important, no one of the many 
members who introduced motions to alter the text of this clause suggested a 
deletion of the phrase “law of nations.” * Furthermore, Mr. Madison, in a 
speech before the Virginia ratifying convention, expressed the opinion that 
the inclusion of technical terms of the law of nations, such as ‘‘piracy,”’ was 
done so ‘‘that we should find ourselves authorized to introduce it into the 
laws of the United States.”’*° Adding similar statements from other promi- 
nent members of the Federal Convention,!’ there seems to be sufficient 
grounds to infer that the phraseology of the Constitution was intended to 
provide the judiciary with the requisite authority to apply rules drawn from 
international law, as they would municipal law.'® There are, however, few 
judicial opinions that the basis of the authority of such rules rests upon any 
implicit adoption of the subject matter of international law, en bloc, by the 
phraseology of the Constitution, as suggested by Professor Willoughby and 
others.!° 
III 


The theory most frequently advanced by judges, statesmen, and pub- 
licists is that international law was part of the English common law, that, as 
such, it became part of the common law of the American colonies, and re- 
mained so after the secession of those colonies from the British Empire and 
after the formation of the United States. Because of the notoriety of this 
theory, we shall do well to explore thoroughly its origin and adoption. 

No commentator previous to Blackstone mentions this doctrine.2” In 


10 Farrand, op. cit., Vol. 2, p. 157. 

11 Cf. Henfield’s Case (1793), Fed. Cas. No. 6360, p. 1120; and United States v. Ravara 
(1793), 2 Dall. 297, 298. 12 Farrand, op. cit., Vol. 2, p. 186. 

148 Constitution, Article 1, section 8, clause 10. 

14 Farrand, op. cit., Vol. 2, pp. 570, 614, 615. 

5 Tbid., Vol. 2, p. 615. 16 Tbid., Vol. 3, p. 332. 

17 Cf. Jefferson, T., in Am. St. Pap: Foreign Relations, Vol. 1, p. 150; and Randolph, E., in 
1 Ops. Atty. Gen. 27. 

18 Cf. Scott, J. B., “The Place of International Law in American Jurisprudence,” in Green 
Bag (1903), Vol. 15, p. 164, 169. 

19 Cf. The Rapid (1814), 8 Cranch, 155, 162, which appears to be about the only judicial 
utterance to this effect. 

20 Baldwin, S. E., “The Part Taken by Courts of Justice in the Development of Inter- 
national Law,” in Am. Law. Rev. (1901), Vol. 35, p. 214, 220. 


orig 
pri 
Anr 
was 
sian 
as T 
whe 
sta 
wh 
is ¢ 
thi: 
uni 
pu: 
Ty 
Lo 
lis 
in 
Ci 
Li 
t 
re 
T 
d 
b 


INTERNATIONAL LAW IN UNITED STATES COURTS 283 


origin it seems to have been entangled with the question of diplomatic 
privileges and immunities, and particularly with the English statute of 7 
Anne, c.12. Parliament enacted this statute in the year 1708, in order, so it 
was said, to appease the Czar of Russia for the arrest in England of the Rus- 
sian Ambassador. In subsequent litigation under the Act, a question arose 
as to the effect of the statute. Barbuit’s Case #4 turned upon the question 
whether the defendant was a public minister within the meaning of the 
statute. Lord Chancellor Talbot is reported to have said: ‘‘The question is, 
whether the defendant is such a person as 7 Anne, cap. 12, described, which 
is only declaratory of the antient universal jus gentium.”’ We infer from 
this remark that the judge would draw upon his knowledge of the ‘‘antient 
universal jus gentium”’ for definitions of the terms “‘ambassadors or other 
public ministers.” Lord Mansfield was of counsel in Barbuit’s Case. 
Twenty-seven years later he drew upon his notes of the case to impute to 
Lord Talbot a statement somewhat different from that appearing in the pub- 
lished report of the case: 

I remember in a case before Lord Talbot, of Buvot v. Barbut .. . 
upon a motion to discharge the defendant . . . ‘‘because he was an 
agent of commerce, commissioned by the King of Prussia, and received 
here as such”’; .. . These questions arose and were discussed... . 
‘What was the rule of decision; the act of Parliament or the law of 
nations.’”’ Lord Talbot declared a clear opinion—‘‘That the law of 
nations, in its full extent, was part of the law of England.’”’—That the 
act of Parliament was declaratory. . . .” 

Do the phrases “jus gentium”’ in the official report, and “‘law of nations”’ 
in Lord Mansfield’s paraphrase, refer to the same remark of Lord Talbot? 
Careful comparison of the two passages seems to warrant such a conclusion. 
Provided this is true, the question still remains: Did Lord Talbot use the 
Latin or the English expression? Again, a final answer is impossible, but 
the more probable view seems to be that it would have been less likely for the 
reporter to have translated the English phrase into Latin, than for the attor- 
ney, speaking a generation later, to have translated the Latin into English. 
This view seems to be confirmed by the fact that Lord Talbot ‘‘argued and 
determined from . . . the authority of Grotius, Barbeyrac, Bynkershoek, 
Wiquefort, etc., there being no English writer of eminence upon the subject.” 
These authorities belonged to the so-called law of nature school, which had 
borrowed incorrectly the phrase “jus gentium” from the Roman law. If 

*1 (1737), Cas. t. Talbot, 281. 

* Triquet v. Bath (1764), 3 Burr. 1478. It is perhaps important to note that another re- 
port of the same case, in 1 Blackstone, 471, contains no mention of the doctrine quoted in the 
text, although there is full recognition of the principle that the rights of diplomats depend 
ultimately upon the law of nations, and that the statute of 7 Anne, c. 12, was only declaratory 
of that law. In other cases of this period, involving precisely the same questions, there is no 
mention of the doctrine that international law is part of the common law, which tends to 


show that this doctrine was by no means as well established as Lord Mansfield claimed it was, 
in the report in 3 Burr. 1478. 
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Lord Talbot’s knowledge of the law of nations was derived from the authori- 
ties cited, it is quite possible that he deduced the dogma that the ‘law of na- 
tions was part of the law of England”’ from two legal conceptions current in 
17th century England: (1) that the law of nations was part of the law of 
nature,” and (2) that the common law of England was part of the same law 
of nature.“ The conclusion that the law of nations was part of the common 
law of England might easily have been inferred from the two concepts just 
stated. And it is reasonable to infer that, if Lord Talbot employed the 
phrase “jus gentium,”’ and considered it to be part of the common law of 
England, he based this conclusion upon the supposed identification of the 
common law with the law of nature. About all that can be said is that this 
famous doctrine originated in one of two conflicting reports of Lord Mans- 
field’s words in Triquet v. Bath, from which it appears that he misquoted the 
published report of the earlier decision of Lord Talbot in Barbuit’s Case. 

Sir William Blackstone was of counsel in Triquet v. Bath, and was at the 
time writing his famous Commentaries on the Laws of England. He was 
deeply impressed by Lord Mansfield’s dictum as to the relation of the law of 
nations to the common law of England, and copied it with almost no modifi- 
cation into his own treatise.* Partly through this medium, and partly 
through the published report of Triquet v. Bath and of the subsequent case of 
Heathfield v. Chilton,” Lord Mansfield’s dictum entered the juristic thought 
of America.?’ 

Although American statesmen have referred with approval to the doc- 
trine that international law forms part of the law of the United States,”* the 


doctrine has found fullest expression in the opinions of the courts. In the 
early case of Talbot v. Jansen,?* Mr. Justice Iredell spoke of the law of na- 


*3 Cf. Bryce J., Studies in History and Jurisprudence (N. Y., 1901), p. 602. “It should 
be noted,” writes Mr. Cyril Picciotto, ‘that there is no mention in these judgments [i.e., 
Triquet v. Bath and other cases involving questions under 7 Anne, c. 12, and the law of na- 
tions] of a word frequently found in the later decisions—the word assent. For the judges of 
those days international law could rest entirely on an a priori basis, or on an a priori basis 
fortified by a modicum of practice.”” The Relation of International Law to the Law of Eng- 
land and of the United States of America (N. Y., 1915), p. 83. 

*% Bryce, op. cit., p. 601. “The common law of England,” argued Lord Ellesmere, “is 
grounded upon the law of God, and extends itself to the original law of nature, and the uni- 
versal law of nations. .. .” Case of Postnati (1608), 2 Howard’s State Trials, 659, 670. 
For further citations, cf. Pound, R., and Plucknett, T. F. T., Readings on the History and 
System of the Common Law (Rochester, 1927), p. 33. 

26 Bk. 4, Chap. 5, p. 67. % (1767), 4 Burr. 2015. 

27 Baldwin, op. cit., p. 221; Coxe, B., An Essay on Judicial Power and Unconstitutional 
Legislation (Phila., 1893), p. 284; Henfield’s Case, supra, p. 1117; Elliot, Debates, etc., Vol. 
3, p. 503, 507; and note especially that Mr. Chief Justice McKean, in Respublica v. DeLong- 
champs (1784), 1 Dall. (Pa.) 111, copied directly from Lord Mansfield’s words in Triquet v. 
Bath. 

28 Cf. Hamilton, A., “Letters of Camillus.”” No. 20, Works, edited by H. C. Lodge, Vol. 
5, p. 436; 1 Ops. Atty. Gen. 68, 69; 3 Ops. Atty. Gen. 671. 

29 (1795), 3 Dallas, 133. 
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tions as constituting a branch of the common law.®® Mr. Justice Chase, in 
Ware v. Hylton,*! adhered to the doctrine with the words, “‘the law of nations 
is part of the municipal law of Great Britain.’’*? Somewhat earlier, Mr. 
Chief Justice Jay and Mr. Justice Wilson subscribed to the same doctrine in 
charges to juries,** and Mr. Edmund Randolph, Attorney General, argued in 
Henfield’s Case that it is demonstrated “that the law of nations is part of 
the law of the land,” * and it is notable that counsel for the defendant, in the 
same case, did not offer to refute this proposition.* 

Some time later, Mr. Chief Justice Marshall held, with respect to a ques- 
tion of prize law, that 


the case is certainly within the rule as laid down in the British courts. 
The next enquiry is: how far will that rule be adopted in this country? 
. . . The law of nations is the great source from which we derive those 
rules respecting belligerent and neutral rights which are recognized by 
all civilized and commercial states throughout Europe and America. 
.. . The decisions of the courts of every country show how the 
law of nations, in the given case, is understood in that country... . 
The United States having, at one time, formed a component part of the 
British Empire, their prize law was our prize law. When we separated 
it continued to be our prize law, so far as it was adapted to our circum- 
stances, and was not varied by the power which was capable of changing 
it.* 


The classic statement of this position occurs in the fairly recent case of The 
Paquete Habana.” “International law,’ declared Mr. Justice Gray speak- 


ing for the majority, “is part of our law, and must be ascertained and ad- 
ministered by the courts of justice of appropriate jurisdiction as often as 
questions of right depending upon it are duly presented for their determina- 
tion.’’ 38 


IV 


Another explanation of the authority in the federal courts of rules drawn 
from international law has turned upon the hypothesis that acceptance of 
international law and provision for its judicial enforcement in local courts are 
among the ‘‘essential conditions” upon which a state is admitted into the 
family of nations. This theory seems to be implicit in the words of Mr. 
Randolph, Attorney General, who ruled that “the law of nations, although 
not specifically adopted by the constitution or any municipal act, is essen- 
tially a part of the law of the land. Its obligation commences and runs with 


*© (1795), 3 Dallas, 161. 31 (1796), 3 Dallas, 199. 32 Tbid., p. 228. 

* Henfield’s Case, supra, p. 1112, 1120. %4 Tbid., p. 1117. % Jbid., p. 1119. 

* Bentzon v. Boyle, supra. For opinion in accord, ¢f. The Rapid, supra; The Dos Her- 
manos (1825), 10 Wheat. 306, 310; The Siren (1871), 13 Wall. 389, 392; The Manila Prize 
Cases (1903), 188 U. 8. 254, 272. Many others might be cited. 

7 (1900), 175 U. S. 677. 

*8 Tbid., p. 700. Cf. Hilton v. Guyot (1895), 159 U. S. 113, 163, for an earlier and more 
extravagant statement of the same doctrine by Mr. Justice Gray. 
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the existence of a nation, subject to modifications on some points of indiffer- 
ence.”’°® Similar notions appear to underlie the comment of Mr. Duponceau 
on Henfield’s Case.*° This was a trial of a criminal indictment found against 
one Gideon Henfield, a national of the United States, for a violation of the 
neutrality of the United States by serving on board a French privateer 
against countries with which the United States was at peace. Said the 
commentator: 


Judge Wilson took the ground of its being also an offense at common 
law, of which the law of nations was a part, and maintained the doctrine 
that the common law was to be looked to for the definition and punish- 
ment of the offense. . . . But it would seem that the common law con- 
sidered as a municipal system had nothing to do with this case. The 
law of nations, being the common law of the civilized world, may be 
said, indeed, to be a part of the law of every civilized nation. . 
Whether this is or is not a national common law in other respects, this 
universal common law can never cease to be the rule of executive and 
judicial proceedings until mankind shall return to the savage state. 
Judge Wilson, therefore, . . . rather weakened than strengthened the 
ground of the prosecution in placing the law of nations on the same foot- 
ing with the municipal or local law and deriving its authority exclusively 
from the latter.“ 


Sir Henry Maine, the English scholar, expressed himself even more ex- 
plicitly. ‘‘The statesmen and jurists of the United States,’ he wrote, ‘‘do 
not regard International Law as having become binding on their country 
through the intervention of any legislature. They do not believe it to be of 


the nature of immemorial usage, ‘of which the memory of man runneth not 
to the contrary.’ They look upon its rules as a main part of the conditions 
on which a state is originally received into the family of nations.’’* Mr. 
Theodore Woolsey wrote to similar effect, saying, ‘‘As soon as a nation has 
assumed the obligations of international law, they become a portion of the 
law of the land to govern the decisions of courts.” * 

Unfortunately, we can find little judicial opinion in support of this theory, 
which prominent publicists imputed to the courts. There is a dictum by 
Mr. Chief Justice Jay that prior to the organization of the federal govern- 
ment in 1789 the United States had, ‘‘by taking a place among the nations of 
the earth, become amenable to the laws of nations. . . .”’** And there is the 
often quoted dictum of Mr. Justice Wilson that ‘‘when the United States de- 
clared their independence, they were bound to receive the law of nations in 
its modern state of purity and refinement.” “ There isalso a dictum by Mr. 
Justice Daniel to the effect that the law of nations is part “of the municipal 


391 Ops. Atty. Gen. 27. # (1793), Fed. Cas. No. 6360. 

“ Jbid., quoted in note appended to text of case. 

“ International Law (N. Y., 1885), p. 37. 

* Introduction to the Study of International Law (6th ed., N. Y., 1891), p. 27. 
“ Chisholm v. Georgia (1793), 2 Dall. 419, 474. 

“ Ware v. Hylton, supra, 199, 281. 
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jurisprudence of every country.” “* These dicta are, however, rather incon- 
clusive evidence with which to support the theory that international law has 
authority in national courts because of its acceptance by the state as an es- 
sential condition of admission into the family of nations. And we are forced 
to conclude that the judicial evidence is by no means as extensive as Sir 
Henry Maine supposed it to be.‘’ 


V 


A few federal judges have expressed opinions from time to time suggesting 
that international law has authority before the courts, not because of the 
incorporation of its subject matter into the municipal law, but because of an 
international obligation upon the state to apply that law in certain cases 
falling within the constitutional and statutory jurisdiction of the courts. 
For example, there is the early opinion of Mr. Justice Iredell that ‘‘all prize 
causes whatsoever . . . are to be determined by the law of nations. A prize 
court is, in effect, a court of all the nations in the world....” (My 
italics.)*® Mr. Justice Story ruled that a “municipal forfeiture under the 
Non-intercourse Act, was absorbed in the more general operation of the law 
of war. The property of an enemy seems hardly to be within the purview of 
mere municipal regulations; but is confiscable under the jus gentium.” *® A 
year later the same judge spoke to the effect that ‘‘the Court of prize is 
emphatically a Court of the law of nations; and it takes neither its character 
nor its rules from the mere municipal regulations of any country.”*° The 
words of Mr. Justice Miller are susceptible perhaps of a similar interpreta- 
tion. Relying on Story’s opinion in The Sally, he ruled that Acts of Congress 
changing principles of customary prize law did not of necessity displace such 
principles. ‘‘ Both laws are in force,” he said. ‘‘The vessel was liable under 
both. The government chose to proceed against her under that law which 
prescribed the harder penalty.’ 

The extraordinary jurisdiction vested in the Court of Claims from time to 
time to pass upon claims arising under international law exclusively has ele- 
vated that tribunal momentarily to a quasi-international status. In decid- 
ing several of the French Spoliation Claims, Judge Weldon held that 


the rights of the claimant are to be measured by the unlawful acts of 
France, and unless a wrong exists under the rules of international law, no 
liability can attach to the United States; because, by the treaty of 1800, 
it was only the claims growing out of the wrongful act of France for 
which the United States had a diplomatic claim and which were assumed 
to be paid to the citizens whose individual right was violated in that 
wrong. 


“ Jecker v. Montgomery (1855), 18 Howard, 110, 112. 

* Cf. Maine, op. cit., p. 37. 48 Penhallow v. Doane (1795), 3 Dallas, 54, 91. 
The Sally (1814), 8 Cranch, 382, 384. 

*° The Adeline (1815), 9 Cranch, 244, 284. 

* The Hampton (1867), 19 L. ed. 659, 661. 
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This court in making the investigation contemplated by the act of 
our jurisdiction is sitting in the character of an international tribunal, to 
determine the diplomatic rights of the United States as they existed 
against France prior to the ratification of the treaty of September 30, 
1800. [Our italics.] 

Within the past four months the Court of Claims has affirmed this position 
in a case even stronger than the French Spoliation Claims. The Royal 
Holland Lloyd v. United States was a decision upon a claim originating in an 
alleged illegal detention and requisition by the United States Government 
for war purposes, of the ship Zeelandia, owned by the plaintiff, a Netherlands 
corporation. The act took place in the port of New York, on October 22, 
1917. The claim was brought pursuant to an Act of Congress creating a 
special jurisdiction for this purpose in the Court of Claims. Discussing the 
law to be applied, Judge Williams held that 

the plaintiff is entitled to assert, and to have considered in its favor 
... such... principles of the law of nations as may be applicable to 
the facts in the case. . . . The position of the court is not different 
than it would be if we sat as an arbitration tribunal, chosen by agree- 


ment of the nations involved, to decide the questions here presented 
upon the basis of the law of nations as applied to the facts in the case. 


Without pushing the point too far, we submit that the prize decisions of 
the regular federal courts and the special decisions of the Court of Claims 
cited in this section furnish some grounds for a theory that international law, 
in appropriate cases, has authority before the courts outside of the supposed 


incorporation of its subject-matter into the purely municipal law of the 


state. 
VI 


A few judges have denied apparently that the federal courts are competent 
to draw directly upon international law for rules of decision. The Paquete 
Habana*™ contains a dissenting opinion by Mr. Chief Justice Fuller, which, 
though admittedly ambiguous, seems to rest on some such theory. In this 
opinion, in which Justices Harlan and McKenna concurred, he not only 
denied that the court might invoke a principle of international law, but de- 
clared further that the judicial function of a prize court was rather to confirm 
executive action taken under the war powers, than to question the inter- 
national legality of such acts. He continued: 


It cannot be maintained ‘‘that modern usage constitutes a rule which 
acts directly upon the thing itself by its own force, and not through the 


82 The Ship Rose (1901), 36 Ct. Cl. 290, 302; ef. also The Schooner Jane (1901), 37 Ct. Cl. 24, 
The Schooner Endeavor (1909), 44 Ct. Cl. 242. Professor Pitman B. Potter has discussed 
these cases at length in an article entitled “The Relative Authority of International Law and 
National Law in the United States,” in this JourNa., Vol. 19 (1925), p. 315, of. also United 
States v. Diekelman (1875), 92 U. S. 520. 

88 The text of this decision may be found on page 399 of this issue of the JouRNAL. 

5 (1900), 175 U.S. 677. 
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sovereign power.’ That position was disallowed in Brown v. The 
United States, 8 Cr., 110, 128, and Chief Justice Marshall said: ‘This 
usage is a guide which the sovereign follows or abandons at his will. 
The rule like other precepts of morality, of humanity and even of wis- 
dom, is addressed to the judgment of the sovereign; and although it 
cannot be disregarded by him without obliquy, yet it may be dis- 
regarded... .% 


If the words of Marshall be examined out of context, they seem to support 
Fuller’s contention. Unfortunately for the latter’s position, however, Mar- 
shall was discussing a special situation in which international law provides 
expressly for action at the discretion of national political agencies, and not, 
as in the principal case, a situation in which international law prescribes a 
rule of conduct directly applicable to the relations of a belligerent govern- 
ment and an alien enemy. This and other opinions of Mr. Chief Justice 
Fuller are admittedly ambiguous, but he certainly appears to have doubted 
the competence of the judiciary to draw directly upon international law for 
rules of decision. In this, he and his colleagues in dissent, were decidedly 
out of harmony with the accepted doctrine of the court. 


VII 


The theories described in Sections II, III, and IV of this article have at 
least one element in common. Their proponents are agreed, with some ex- 
ceptions, that international law has authority in the federal courts because 
of its adoption as part of the municipal common law of the land. These 
theories differ chiefly with respect to the origin of this doctrine. One group 
contends that the language of the Constitution justifies such a conclusion; 
another group, that international law entered the law of the United States 
by the route of the English common law; and the third group, that the 
adoption of international law as the law of the land is an essential condition 
of the original admission of the state to membership in the family of nations. 

Dr. Lassa Oppenheim and others have denounced the doctrine that inter- 
national law is part of the municipal law of the land. They explain that 
“whereas Municipal Law is a law of a sovereign over individuals subjected to 
his sway, the Law of Nations is a law not above, but between sovereign 
states... .”57. And, therefore, “if the Law of Nations and Municipal 
Law differ as demonstrated, the Law of Nations can never as a body nor in 
parts be per se a part of Municipal Law.’’** These publicists do not deny 
that national courts apply principles derived ultimately from international 

% (1900), 175 U. S., p. 715, 717. 

Cf. The Benito Estenger (1900), 176 U. S. 568, 571; and United States v. Wong Kim 
Ark (1898), 169 U. S. 649, 707 (dissent). 

7’ International Law (3rd ed., by R. F. Roxburgh, London, 1920), Vol. 1, p. 25. 

8 Ibid., p. 25; Foulke, R. R., A Treatise on International Law (Phila., 1920), Vol. 1, p. 
169; Willoughby, W. W., On the Constitution (New York, 1910), Vol. 2, p. 1013; “The 


Legal Nature of International Law,” in this JourNAL, Vol. 2 (1908), p. 357; and especially, 
Fundamental Concepts of Public Law (New York, 1924), p. 285. 
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law. They explain the status of such principles by saying that before appli- 
cation in national courts they have become principles of municipal law, al- 
though identical in subject-matter with analogous portions of international 
law. In other words, the subject-matter of international law may become, 
in whole or in part, the subject-matter of municipal law, either by positive 
enactment or by implicit borrowing. We shall refer henceforth to this as the 
‘‘dualistic theory.” 

If the dualistic theory is a correct analysis of the relation of international 
law to municipal law, the doctrine that international law is part of the law of 
the land must either be abandoned as untrue, or else the doctrine must be 
reinterpreted radically to mean that the international law which is said to be 
a part of municipal law is not an independent legal system, but merely a 
particular legal subject-matter, borrowed and divorced from international 
law proper, and incorporated into the municipal system. In this sense, the 
expression ‘‘international law’’ has a meaning similar in character to such 
expressions as the “law of contracts,’ the ‘“‘law of torts,” or the “law of 
agency.” 

The dualistic theory advanced by Oppenheim and others is not, on its 
face, in accord with the weight of opinion upon this subject. The great ma- 
jority who have expressed themselves as to the basis of the authority of inter- 
national law in the courts of the United States have subscribed, often without 
analysis, to the doctrine that international law is part of the law of the land. 
Perhaps they have accepted this proposition as a self-evident fact, for very 
few have thought it necessary to engage in extensive study of the merits of 
the “law of the land”’ theory, as we shall designate it henceforth. After a 
century and a half of repetition, the essential elements of Lord Mansfield’s 
original statement that ‘‘the law of nations, in its full extent, was part of the 
law of England,” have remained unaltered so far as American legal opinion is 
concerned. A notable exception is found in the writings of Professor Quincy 
Wright. He writes: 

The question whether international law is a part of municipal law 
remains . . . a question of point of view and definition. . . . Define 
international and municipal law from the standpoint of the authorities 
which can repeal or amend their respective rules, and hence in a certain 
sense have commanded them, and they have nothing in common. De- 


fine them from the standpoint of the actual sources used in administer- 
ing the two branches of law and they overlap.” 


5°Cf. Holdsworth, W. S., A History of English Law (London, 1925), Vol. 5, p. 25; 
Garner, J. W., Recent Developments in International Law (Calcutta, 1925), p. 5; Lauter- 
pacht, H., Private Law Sources and Analogies of International Law (London, 1927), p. 74; 
Stockton, C. H., Outlines of International Law (New York, 1914), p. 8; Scott, J. B., Cases on 
International Law (St. Paul, 1922), Preface; Puente, J. I., International Law as Applied to 
Foreign States (Chicago, 1928), p. 12; Pergler, Chas., Judicial Interpretation of International 
Law in the United States (New York, 1928), Chap. 1; and Wright, Quincy, op. cit., passim. 
These citations are typical rather than exhaustive. 

6° “Conflicts of International Law With National Law and Ordinances”’ in this JOURNAL, 
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Without general agreement as to the definition of the terms used, the doc- 
trine that international law is part of the municipal law is devoid of meaning. 
If municipal law be defined as a body of rules and principles emanating from 
and deriving its legal character from the “supreme” or sovereign power in 
the state, then the doctrine that international law is part of the law of the 
land is palpably untrue, as a conclusion of fact, unless the phrase ‘‘inter- 
national law’’ be understood as describing neither the source of authority of 
a body of law, nor the parties whose legal relations are defined thereby, but 
merely a legal subject-matter which, regardless of its origin, has become part 
of the municipal law, by positive or implicit action of the state whose law is 
under discussion. If the term ‘‘international law” be understood as refer- 
ring merely to such a legal subject-matter constituting part of the municipal 
law, then, as said before, the phrase ‘‘international law’’ has a connotation 
similar in character to such phrases as the ‘‘law of contracts”’ or the‘‘ law of 
torts.” Interpreted in this manner, the doctrine that international law is 
part of the law of the land has precisely the same consequences and implica- 
tions as does the dualistic explanation offered by Oppenheim and others, 
which was described in the preceding paragraphs.*! 

There is some evidence in support of such an interpretation of the law of 
the land theory. It is said that 


International Law is at one and the same time both national and inter- 
national: national in the sense that it is the law of the land applicable as 
such to the decision of all questions involving its principles; inter- 
national in the sense that it is the law of the society of nations, and 
applicable as such to all questions between and among the members of 
the society of nations involving its principles.™ 


Analysis of the passage quoted shows that when international law is charac- 
terized as “national,” reference is made to the subject-matter of its rules, 
but when it is characterized as ‘‘international,’’ reference is made, not so 
much to the subject-matter of its rules, as to the parties whose legal relations 
are defined by those rules, and possibly as to the source of their authority as 
well, 

The writings of a number of publicists exhibit a similar employment of the 
expression “international law.’’ Mr. Charles Pergler, when criticizing the 
conclusions drawn by Professor Pitman B. Potter in an article entitled 
“The Relative Authority of International Law and National Law in the 
United States,” distinguishes between ‘‘international law as municipal 


Vol. 11 (1917), p. 1, 2; ef. also same writer, The Control of American Foreign Relations 
(New York, 1922), pp. 171-175; and Mandates Under the League of Nations (Chicago, 
1930), pp. 282-285. 

"Cf. Harvard Law Review (1908), Vol. 22, p. 66. 

® American Foreign Policy, Carnegie Endowment for International Peace, Division of 
Intercourse and Education, Publication No. 17, Washington, 1920, p. 112. 

® In this JouRNAL, Vol. 19 (1925), p. 315. 
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law” and international law as a body of law common to two international 
law persons.“ Such usage seems to be implicit in the writings of Mr. Julius 
I. Puente,‘® Dr. James Brown Scott,"* and possibly others. Such usage is 
perfectly defensible, if understood; but as much cannot be said for the posi- 
tion of Dr. H. Lauterpacht. Denying the validity of Oppenheim’s conclu- 
sions, and citing with approval the “‘law of the land”’ theory, he still argues 
that international law, as part of the law of the land, is still at the same time 
“‘international,’’ when applied by national courts.*’ 

Turning to the decisions of the federal courts, it is found that they have 
treated international law as a branch of the municipal common law,"® and 
hence as State®* law.7° Yet these same courts have distinguished, in a great 
variety of instances, between the subject-matter of these two bodies of law, 
between the parties whose legal relations are defined by each, and between 
the sources of the authority of their respective rules and principles. The 
only possible conclusion seems to be either that the courts have been hope- 
lessly inconsistent in this matter, or that they have distinguished, perhaps 
without conscious realization of the fact, between international law con- 
sidered merely as a legal subject-matter constituting a branch of municipal 
jurisprudence, and international law considered as an independent legal sys- 
tem beyond the ambit of municipal law.” 

The “‘law of the land”’ doctrine never had any vogue in the English ad- 
miralty courts, particularly the prize courts. The opinions of Lord Stowell 
contain no intimations that he attributed the authority of the law of nations 
in the English prize court to the incorporation of the subject-matter of that 
law into the municipal law of England. In fact, the import of his opinions 
is quite the reverse. The law of nations might be a manifestation of the 
universal law of nature,” and, hence, constitute ‘“‘a kind of jus gentium or 
Common Law of civilized nations,’ but it was something quite distinct from 
the municipal law of England.” 

This conclusion may be verified easily by referring to some of the opinions 
in which Lord Stowell discussed the nature and authority of the law applica- 


* The Judicial Interpretation of International Law in the United States (New York, 
1928), p. 14. 

% Op. cit., pp. 1, 2, 7, 8, 9, 12, 18, 14, 15, and passim. 

% Cases on International Law (St. Paul, 1922), preface, pp. xi-xv; and “The Legal Nature 
of International Law,”’ in this JourRNAL, Vol. 1 (1907), p. 831, 837. 

87 Op. cit., p. 74. 

88 Huntington v. Attrill (1892), 146 U. S. 657; and the numerous dicta to the effect that 
international law is part of the municipal common law. 

6° Reference is here made to a State of the American Union. 

70 New York Life Insurance Co. v. Hendren (1876), 92 U. S. 286; and cf. Lincoln, Levi, in 
5 Ops. Atty. Gen. 691. 

Cf. The Ship Rose, supra, The Schooner Jane, supra, and The Schooner Endeavor, supra. 
These are the cases principally in controversy between Mr. Pergler and Professor Potter; ¢. 
Pergler, op. cit., p. 14. 

7 Cf. The Maria (1799), 1 C. Rob. 340. 7 Picciotto, C. M., op. cit., p. 28. 
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ble to cases decided in the English prize court. On this question he held 
that ‘‘the seat of judicial authority is indeed locally here, in the belligerent 
country . . . but the law [of nations] itself has no locality”; ™ that “this 
Court is properly and directly a Court of the law of nations only, and not in- 
tended to carry into effect the Municipal Law of this or any other country”’;” 
and that ‘‘it is to be recollected that this is a Court of the Law of Nations, 
though sitting here under the authority of the King of Great Britain. It be- 
longs to other nations as well as our own; and what foreigners have a right to 
demand from it is the administration of the law of nations simply and ex- 
clusively from our own municipal jurisprudence . . .”’” 

The federal courts in the United States adopted, in the main, the law as 
expounded by the English courts, but the judicial system of the United 
States, unlike that of England, comprised only one system of courts, which 
exercised a composite jurisdiction comparable somewhat to the jurisdictions 
of the separate English common law and admiralty courts. The federal 
judges failed, however, to perceive that the separate common law and ad- 
miralty courts in England were not in accord as to the application of inter- 
national law. They adopted and approved the doctrines of the English 
courts without criticism or discrimination as to their separate sources. The 
influence of the admiralty doctrine is apparent in the numerous early cases in 
which federal judges ruled that they wielded, in appropriate circumstances, 
a quasi-international jurisdiction, and that, in such cases, they applied inter- 
national principles in much the same manner that a true international tri- 
bunal would do. The views of Justices Iredell and Story, quoted in Section 
V of this article, show unmistakably the influence of Lord Stowell and his 
famous opinions cited in preceding paragraphs.”” Similar influences may 
account for the numerous cases in which federal judges have drawn distinc- 
tions between international law and municipal law by employing terms to 
designate a subject-matter mutually exclusive, or at least not synonymous,’® 
or to differentiate the conditions to which the rules of each system may ap- 
ply.”* This last point should not be pursued too far, however, for it is im- 


4 The Maria (1799), 1 C. Rob. 340, 350. 

% The Walsingham Packet (1799), 2 C. Rob. 77, 82. 

% The Recovery (1807), 6 C. Rob. 341, 348. 

For further confirmation as to the influence of Stowell upon Story, cf. Story, W. W. 
(ed.), The Life and Letters of Joseph Story (Boston, 1851), Vol. 1, pp. 229, 307; Vol. 2, p. 14. 

*8Cf. Glass v. The Sloop Betsey (1794), 3 Dallas, 6, 16; Talbot v. Jansen supra, 133, 161; 
The Sally, supra; The Alerta (1815), 9 Cranch, 365; The Caledonian (1819), 4 Wheaton, 100, 
103; The Santissima Trinidad (1822), 7 Wheaton, 283, 350; The Prize Cases (1862), 2 Black, 
635, 686; Rose v. Himely (1808), 4 Cranch, 241, 276; The Mary (1815), 9 Cranch, 126, 150; 
The Gran Para (1822), 7 Wheaton, 471, 489; United States v. Weed (1866), 5 Wallace, 62, 71. 
Compare the English case of The Zamora, L. R. (1916), 2 A. C. 77, 96. 

Cf. The Eliza (1800), 4 Dallas, 37, 43; United States v. The Active (1814), Fed. Cas. 
No. 14420, p. 757; The Florida (1879), 101 U. S. 37, 42; Commodore Stewart’s Case (1864), 1 
Ct. Cl. 113, 118; The Emulous (1813), Fed. Cas. No. 4479, p. 698; The Hampton, supra, 659, 
661. 
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possible to prove anything conclusively as to the origin of such distinctions in 
the minds of judges. 

The influence of the doctrine developed in the English common law courts 
is apparent from the foregoing sections of this article.8° Throughout a 
century and a quarter, the courts have quoted and requoted Lord Mans- 
field’s dogma that international law is part of the municipal common law of 
the land, until, by sheer repetition, this paradoxical doctrine of uncertain 
origin has attained a juristic position as solid as the Rock of Gibraltar. The 
inconsistency of the English common law and admiralty doctrines, if applied 
to the same types of cases, is so obvious as to require no further elaboration. 
By accepting both doctrines, sometimes in the same opinion, in spite of their 
mutual incompatibility, federal judges of the past century appear to have 
advertised their failure to grasp precisely the problem involved in the ap- 
plication of international legal principles in national courts. Although the 
doctrine of the English common law courts has won out, the influence of the ad- 
miralty doctrine was apparent in the regular federal courts as late as the 
turn of the last century,* and it might conceivably reappear in prize decisions 
in the event of another maritime war. 

The prevailing doctrine of the Court of Claims is in harmony with the Eng- 
lish admiralty doctrine for all cases coming under special jurisdictional acts 
creating a quasi-international jurisdiction. This doctrine is likewise out of 
accord with the common law or law of the land theory, even as that theory 
has been reinterpreted in the foregoing pages. The very recent case of 
Royal Holland Lloyd v. United States reaffirms explicitly a position which 
we believe to be juristically correct for this type of case. 

To summarize: the subject-matter of international law, or a large portion 
of it, has been applied in appropriate cases by the federal courts of the United 
States. Neither judges nor publicists have agreed entirely as to the basis of 
the authority of such portions of international law as have been applied. At 
least five theories have been offered to explain the authority of international 
legal principles, but only one has received general acceptance in the regular 
courts. The accepted theory provides that the court may draw upon the 
subject-matter of international law because that law forms part of the 
municipal common law of the land. There are cogent objections to a literal 
interpretation of this theory. Either it should be abandoned or else it 
should be reinterpreted. International law cannot per se become a part of 
municipallaw. A legal subject-matter derived from, but also divorced from, 
international law proper may become a part of municipal law. In this sense 
the phrase “‘international law’’ denotes not a separate legal system, but 


80 Cf., especially section III, ante. 

81 Cf., for example, The Paquete Habana (1900), 175 U. S. 677, in which the court, purport- 
ing to act on the law of the land theory, appealed almost exclusively to foreign sources for 
evidence of a rule of international law by which to invalidate action taken under the author- 
ity of the executive pursuant to the conduct of the war with Spain. 
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merely a legal subject-matter. The use of the phrase in this sense is con- 
fusing, although necessary to a continued acceptance of the established doc- 
trine that international law is part of municipal law. This doctrine is in 
conflict with the doctrine of the English admiralty courts to the effect that a 
national court may acquire, on occasion, a quasi-international status, and in 
this capacity apply international law as a system separate from municipal 
law. The influence of both doctrines can be traced easily through the opin- 
ions of judges of the regular federal courts of the United States, although the 
two doctrines are mutually incompatible for the same types of cases. The 
Court of Claims has taken the position that international law may have au- 
thority before that tribunal independent of any process of borrowing and 
incorporation into municipal law, provided Congress has created for it a 
quasi-international jurisdiction as to parties and subject-matter. This posi- 
tion is in accord with the admiralty doctrine, but is in conflict with the law of 
the land theory if that theory be applied to all types of cases. 

We must reserve for some future discussion questions as to the limits of the 
jurisdiction of the federal courts over matters involving international legal 
problems, as to the availability for all classes of cases of the reinterpreted 
Lord Mansfield, or law of the land, theory, and as to the extent of the au- 
thority of international legal principles when such principles appear to con- 
flict with rules of municipal law. 


ALIEN RELIGIOUS PROPERTY IN CHINA 


By Norman J. PADELFORD 
Assistant Professor of Government, Colgate University 


Foreign missionary activities, religious, educational, and philanthropic, 
play an important part in the international relations of China. Christian 
missionary rights have been conferred by many of the treaties concluded 
with China since 1842. The protection of missionary life and property has 
been one of the major activities of foreign legations in China since 1860. 
Christian mission workers have been accorded the right to acquire property 
in the interior of China, whereas commercial interests have been restricted 
by treaty to ports, foreign settlements and concessions. Foreign Christian 
missionaries constitute the largest class of aliens in China, and their property 
holdings bulk large in the foreign investment.! These facts make pertinent 
a study of the legal status of alien religious property in China. 

Alien religious property may be said to be that property which is located 
in China but possessed by foreign individuals or corporations, and used (or 
the proceeds therefrom used) for carrying on activities of Christian denomi- 
nations and sects. While Mohammedanism and Buddhism were originally 
introduced into China by alien missionaries, the property of these religions 


passed long ago into Chinese hands.?. Therefore, discussion of alien religious 
property here is limited to Christian property. China’s foreign commit- 
ments, moreover, mention only and specifically the Christian religion. The 
Chinese Government has definitely refused to allow Japanese Buddhists to 
interpret the most-favored-nation clause as conferring upon them the right 
to acquire and hold alien religious property.2 While no survey of the 


1 China Weekly Review (Shanghai), Dec. 26, 1925, p. 90; ibid., Sept. 17, 1927, p. 77. 

? Brinkley, F., China: Its History, Arts and Literature (Boston, 1902), Vol. X, p. 149. 

* Koo, V. K. W., The Status of Aliens in China (New York, 1912), p. 289. This view has 
been maintained in spite of Art. IV of the treaty with Japan of July 21, 1896, which provided 
that Japanese subjects might at the ports and other places set aside for foreign residence 
“rent or lease land, and to build churches, cemeteries, and hospitals, enjoying in all respects 
the same privileges and immunities as are now or may hereafter be granted to the subjects 
or citizens of the most favored nation.”” Maritime Customs Service, Treaties between China 
and Foreign States (2d ed., Shanghai, 1917), Vol. II, p. 606. Arts. II and VII of Group V 
of the Twenty-One Demands of 1915 would, if accepted, have given Japanese Buddhist 
missionaries, hospitals, schools, churches, and subjects the right to own land anywhere in 
China. See MacMurray, J. V. A., Treaties and Agreements with and Concerning China, 
(New York, 1921), Vol. II, pp. 1233-1234. On the other hand, Minister Denby maintained 
that if an American Buddhist, Mohammedan or Jew were to resort to China to preach his 
doctrine, he would undoubtedly receive at the hands of his country’s representatives the 
same protection that is vouchsafed to the Christian. United States Foreign Relations, 
1886, p. 98. 
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amount and diversity of alien religious property has ever been completed,‘ the 
investment includes churches, residences, educational establishments, hospi- 
tals, agricultural experimental stations, social centers, office buildings, printing 
plants, health resorts—all with their furnishings, equipment and conveyances. 

It is not definitely known when and by whom the Christian religion was 
first introduced to the Chinese and when alien religious property was first 
acquired.’ Evidence points to organized efforts by the Nestorian Christians 
in the sixth and seventh centuries.’ Their religion received official publica- 
tion and was represented by a great church in the capital.?/ There remain 
no evidences of their work or property today. The Roman Catholic 
church began its work after 1288.9 Catholic missionaries were welcomed by 
the Emperor and granted land and funds for the construction of edifices.'° 
Suffering an eclipse of two centuries,!' Catholic activity was renewed in 
China in 1553,” and a steady march was begun toward the acquisition of 
enormous holdings throughout the Empire."* Russian Orthodox mission 


4 Several official and unofficial surveys have been attempted. See Manuel des Missions 
Catholiques, p. 574; Wolferstan, B., The Catholic Church in China from 1860 to 1907 
(London, 1909), p. 417; Collection of Treaties and Official Documents, 2d Ser., 24th Chuang, 
p.1. The results of two surveys of American alien religious property may be found in the 
State Department archives in the MS. Miscellaneous Letters for August, 1895, and August, 
1900. 

‘Williams, S. W., The Middle Kingdom (New York, 1904), Vol. II, p. 275; Brinkley, 
op. cit., Vol. X, p. 152; Latourette, K. 8., A History of Christian Missions in China (New 
York, 1929), pp. 48-51. 

6S. W. Williams, op. cit., Vol. II, p. 275; Williams, E. T., China Yesterday and Today 
(4th ed., New York, 1929), p. 419; Latourette, op. cit., pp. 51-57; Tobar, P. J., Résumé des 
Affaires Réligieuses, in No. 47, Variétés Sinologiques (Peking, 1917), p. 33; Parker, E. H., 
Studies in Chinese Religion, p. 276. 

7S. W. Williams, op. cit., Vol. II, p. 279; Brinkley, op. cit., Vol. X, p. 157; Parker, op. cit., 
p. 276; Latourette, op. cit., pp. 53-54. 

8’ Brinkley, op. cit., Vol. X, p. 157. 

* Latourette, op. cit., p. 68; Huc, E. B., Christianity in China, Tartary and Thibet (Lon- 
don, 1858), Vol. II, p. 300 ff.; Schmidlin, J., Katolische Missionsgeschichte (Steyl, 1924), 
p. 179, and footnote 3 on p. 187; S. W. Williams, op. cit., Vol. II, p. 287; Brinkley, op. cit., 
Vol. X, p. 161. 

0 Brinkley, op. cit., Vol. X, p. 161; Schmidlin, op. cit., pp. 187, 189-190; Hue, op. cit., 
Vol. I, pp. 300, 406; Journal of the Royal Asiatic Society, Jan. 1917, pp. 1-36; Hakluyt 
Society, Proceedings, 1866, Vol. I, pp. 224, 247. 

1 Latourette, op. cit., p. 78. 

2S. W. Williams, op. cit., Vol. II, p. 289; Latourette, op. cit., pp. 110, 115; Hue, op. cit., 
Vol. III, pp. 202-203; Tobar, op. cit., pp. 4-5; Morse-MacNair, Far Eastern International 
Relations (Boston, 1931), p. 28. 

38. W. Williams, op. cit., Vol. II, pp. 290, 293, 307; Hue, op. cit., Vol. II, pp. 55-58, 60, 
263; ibid., Vol. III, pp. 220-221; Latourette, op. cit., pp. 107, 111, 128; Schmidlin, op. cit., 
p. 273; Lettres Edifiantes et Curieuses Concernant l’ Asie, l’ Afrique, et 1 Amérique (Paris, 
1843), Vol. XVI, pp. 362, 370; ibid., Vol. XVII, pp. 161, 165, 169, 173; The China Review, 
Vol. XVIII, p. 163; Holeombe, C., The Real Chinese Question (New York, 1900), p. 160; 
Hering, H. W., “A Study of Roman Catholic Missions in China,” in New China Review, 
Vol. III, pp. 109-110; Chinese Recorder, 1925, p. 708. 
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work commenced in 1727 with the founding of a church in Peking.“ Protes- 
tant faiths did not begin to acquire property until 1839. 

The legal status of alien religious property held during this early period 
is clear. Both the property itself and the person of the holder were subject 
to Chinese law and jurisdiction.“ Property was acquired either as official 
gift, or according to the rules for Chinese subjects. While Chinese law 
maintained that all property belonged to the Emperor," individual tenure 
through occupation, use, and the regular payment of taxes gave a substan- 
tially absolute title.7_ Deeds were not prescribed by law until 1783.!* All 
property cases were heard in Chinese courts. Evidence of the jurisdiction 
of China over missionaries and their property may be found in the Imperial 
Ordinances of 1616 and 1724, which ordered missionaries out of the interior ! 
and confiscated their property.?° 

Following the edict of 1724, the right to acquire alien religious property 
in China was not regained until after 1842. The British treaty of August 29, 
1842, opened five ports to foreign residence and settlement.” Article 17 of 
the American treaty of July 3, 1844, authorized foreigners to acquire prop- 
erty in these places for hospitals, churches and cemeteries, among other 
purposes.” There can be little question but that this clause was intended 
simply to allow the foreigners to have their own form of worship at the ports. 
Missionaries, however, pushed their activities and property holdings outside 
the ports under guise of a clause appearing later in the same article permit- 
ting foreigners to pass and repass “‘in the immediate neighborhood”’ of the 
ports. 

Imperial edicts issued in 1844 and 1846 kad an important effect upon the 
status and rights of French Catholic missionaries. The edict of 1844 recog- 
nized that Catholic missionaries had formerly held property in China and 

14 Treaties between China and Foreign States, Vol. I, pp. 16, 28-37; Brinkley, op. cit., 
Vol. X, p. 185. 

4% Jametel, M., La Politique Réligieuse de VOccident en Chine (Paris, 1893), p. 27; Latou- 
rette, op. cit., p. 93. 

16 Jernigan, T. R., China in Law and Commerce (London, 1905), p. 133; Jernigan, T. R., 
China’s Business Methods and Policies (Shanghai, 1904), p. 28; Alabaster, Notes on Chinese 
Criminal Law, p. 571; Journal of the Royal Asiatic Society, Vol. XXIII, p. 60; Riasanovsky, 
in China Weekly Review, Vol. XXXVII, p. 132. 

17 Jernigan, China in Law and Commerce, pp. 133, 135; Journal of the Royal Asiatic So- 
ciety, Vol. XXIII, pp. 65, 152-154; Houang, P., Notions Techniques Sur La Propriété en 
Chine, in Variétés Sinologiques, Vol. XI, Chap. V; Decisions of the Supreme Court of China, 
No. 63, 1913. 

18 Houang, op. cit., p. 36; Jernigan, China in Law and Commerce, p. 136. 

18 Huc, op. cit., Vol. Il, pp. 244-245; Latourette, op. cit., pp. 103, 159; Hering, op. cit., 
pp. 198, 200; Revue de l Extréme Orient, Vol. II, pp. 54-55. 

20 Latourette, op. cit., p. 160. 

21 Art. II. Treaties between China and Foreign States, Vol. I, p. 352. 

2 U. S. Treaties and Conventions (ed. by Malloy, 1910), Vol. I, p. 201. This privilege 
was confirmed in the French treaty of Oct. 24, 1844, in Art. 22. See Treaties between China 
and Foreign States, Vol. I, p. 782. 


cal 
sui 
eig 
pr 
pr 
th 
co 
C 
of 
Ww 
t 
a 
ni 
eC 
t 
t 
il 
j 
t 
| 
i 


ALIEN RELIGIOUS PROPERTY IN CHINA 299 


carried on extensive work there. It noted that the 1724 edict had proscribed 
such activity but that now China had signed treaties which allowed for- 
eigners to resort to certain ports with the privilege of acquiring religious 
property there.* The edict of 1846, possibly extracted from China under 
pressure of Minister Lagrene and the Catholic missionaries,“ authorized 
the restoration of such former alien religious property throughout the 
country as could be determined ‘‘by the proper authorities” to be bona fide 
Christian property. The property was to be restored ‘‘to the professors 
of this religion in their respective places,”’ and foreigners were ‘‘in accordance 
with existing regulations, prohibited from going into the country to propa- 
gate religion.” In spite of these regulations, the property was placed in 
the hands of bishops and priests, and in this way and for this cause, mission- 
aries made their way into the interior.2*> While these edicts were not inter- 
national undertakings, they served in Chinese municipal law to repeal the 
edict of 1724. 

Foreign business and missionary interests were not satisfied with the 
scope of activity granted to them by the treaties of 1842-1844. Pressure 
was exerted upon the foreign governments to liberalize the conditions of 
trade, residence and religious work in China.2” The execution of the French 
missionary Chapdelaine on February 29, 1856, after trial for having gone into 
the interior for missionary work in violation of the treaties, became one of the 
causes leading Britain and France into the ‘‘ Arrow War” with China. An 
important series of engagements followed, in which America and Russia 
joined, although they had not participated in the war. 

Article 8 of the Russian treaty, signed at Tientsin June 1, 1858, recognized 
the merits of Christianity and permitted Chinese to embrace this religion. 
In addition, it was provided that a ‘‘fixed number” of Russian missionaries 
might ‘‘circuler dans V’intérieur,” provided they bore passports.2* Concern- 
ing this privilege, Dr. S. Wells Williams, interpreter for the American com- 
mission, wrote that the Chinese were willing to allow missionaries to travel 
in the interior inasmuch as they usually spoke the language; they opposed a 
like permission to merchants because of their inability to speak Chinese.*® 

% Launay, A., Histoire des Missions de Chine. Mission de Kouy-Tcheou (Paris, 1907-08), 
Vol. II (1), p. 163; Schmidlin, op. cit., p. 465; Latourette, op. cit., p. 230; Morse, Interna- 
tional Relations of the Chinese Empire, Vol. I, pp. 331-332, 691; Dennett, T., Americans in 
Eastern Asia (New York, 1922), p. 566 ff. 

* Launay, op. cit., Vol. II (1), pp. 159, 163, MOS-100; Estes, C. 8., Christian Missions in 
China (Baltimore, 1895), p. 29. 

*% Morse, op. cit., Vol. I, pp. 332, 692; Latourette, op. cit., p. 230; S. W. Williams, op. cit., 
Vol. II, p. 313; Holeombe, The Real Chinese Question, p. 161; Tobar, op. cit., pp. 8-9; 
Chinese Repository, Vol. XV, p. 155. 

** Holcombe, op. cit., p. 161. 

7 Latourette, op. cit., p. 271; Bau, M. J., The Foreign Relations of China (2d ed., N. Y., 
1922), p. 10; Thompson, R. W., Griffith John (London, 1908), p. 70. 


*® Treaties between China and Foreign States, Vol. I, p. 89. 
** Williams, F. W., The Life and Letters of S. Wells Williams (New York, 1889), p. 270. 
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The American treaty, signed June 18, 1858, contained a clause patterned 
after the Russian, and originally providing for acquisition of property by 
missionaries in the interior.*° The Chinese rejected this on the ground that 
Protestant missionaries brought women and children with them and condi- 
tions in the interior were not safe for them.*! 

# The British treaty, signed June 26, embodied a toleration article fashioned 
after the American and inserted at the last moment.*? The treaty contained 
in addition an article which became a source of much controversy between 
the missionaries and their governments. Article 12 read, 


British subjects, whether at the ports or at other places, desiring to 
build or to open houses, warehouses, churches, hospitals, or burial 
grounds, shall make their agreement for the land or buildings they 
require, at the rates prevailing among the people, equitably and without 
exaction on either side.* 


The missionary body united in asserting that this clause permitted them to 
acquire property throughout China,* while the governments and commercial 
interests held that the words ‘‘or at other places’”’ referred only to the coun- 
try immediately outside of and around the open ports.* In practice, the 
missionaries won their point, the governments tacitly allowing them to go 
their way, and the Chinese as tacitly raising no objection." 

The French treaty was similar to the Russian in providing toleration and 
freedom of travel in the interior.*” In addition, however, it stipulated that 


80 Art.29. U.S. Treaties and Conventions, Vol. I, pp. 220-221; Treaties between China and 
Foreign States, Vol. I, p. 726; see also 36 Congress, Ist Session, Sen. Exec. Doc. 30, p. 360; 
F. W. Williams, op. cit., pp. 270-271. 

31 Dennett, op. cit., p. 561; Williams, F. W., op. cit., pp. 270-271. 

% Art. VIII. Treaties between China and Foreign States, Vol. I, p. 407; British and For- 
eign State Papers, Vol. XCV, p. 39 ff.; Michie, H., The Englishman in China (London, 1900), 
Vol. I, p. 332; zbid., Vol. II, pp. 226-227; F. W. Williams, op. cit., p. 271. 

33 Italics inserted by author. 

* Thompson, op. cit., p. 79; Hinckley, F. E., American Consular Jurisdiction in the 
Orient (Washington, 1906), p. 126; U.S. For. Rel., 1881, pp. 282, 316. The Chinese version 
is said to render “at other places” as “at all places.” Chinese Recorder, 1889, p. 422. 

% Br. and For. St. Pap., 4097, China No. 2 (1869), p. 77 ff.; ibid., C 89, China No. 9 (1870), 
pp. 2, 4, 14; Parliamentary Debates, 3rd Ser., Vol. CXCIV, March 9, 1869 (House of Lords), 
p. 936; Willoughby, W. W., Foreign Rights and Interests in China (Baltimore, 1920), p. 
193; Hinckley, op. cit., p. 126. The American Government held the same view. See State 
Department MS. Domestic Letters, Vol. 169, July 17, 1888; U. 8. For. Rel., 1881, pp. 282, 
316; ibid., 1888, p. 272; Tyau, M. T. Z., Legal Obligations Arising Out of Treaty Relations 
Between China and Other States (Shanghai, 1917), p. 140; Chinese Recorder, 1897, p. 424. 

%* This clause of the British treaty was copied by Portugal, Denmark, Spain, and Italy in 
subsequent treaties. See respectively Treaties between China and Foreign States, Vol. II, 
p. 258 (Art. 13); Vol. II, p. 318 (Art. 12); Vol. II, p. 362 (Art. 8); Vol. II, p. 407 (Art. 12). 
A treaty with Holland provided (Art. 4) that Christian missionaries propagating the gospel 
in the interior should enjoy the full protection of the Chinese authorities. Jbid., Vol. Il, 
p. 342. 

Art.13. Jbid., Vol. 1, pp. 814, 821. 
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all Chinese edicts and laws contrary to the Christian religion were forthwith 
abrogated. This undertaking was interpreted by French missionaries to 
confer upon them all rights and privileges which French missionaries had 
enjoyed prior to 1724, including the privilege of purchasing land and build- 
ings throughout the country. The French authorities supported this impli- 
cation by stating in the passports which they gave the missionaries (business 
men were provided with different passports), that the holder was permitted 
to rent or buy land or buildings and receive full protection for person and 
property by the local authorities.** 

Ratifications of the Russian, British and French treaties were to be 
exchanged in Peking the following year. Armed intervention was necessary 
in order to reach Peking.*® Ratifications exchanged, the three Powers 
proceeded to the conclusion of indemnity conventions. Of these, the 
French convention alone is important. Article VI of this convention called 
upon China to restore all formerly confiscated Catholic property through the 
French Ambassador at Peking.*® Sometime after the convention had been 
in force, it was discovered that the Chinese version contained a very impor- 
tant additional clause not found in the French text, to the effect that, “‘ Les 
missionaires francaises seront libres de louer du terrain dans toutes les provinces 
del’Empire, d’acheter et de construire des maisons, comme ils trouveront bon.”’ * 

Much has been made of the ‘‘fraudulent insertion” of this clause in the 
Chinese text,“ although the Chinese had little ground for complaint, inas- 
much as the interpolation was in their version.** Opponents of the extension 


of missionary privileges have sought to prove the Chinese clause illegal on the 
asserted belief that the French text alone was authoritative. This view is 
based upon interpretation of Article III of the treaty of 1858,‘ which deals 


#8 A sample missionary passport may be found in Cordier, H., Histoire des Relations de la 
Chine avec les Puissances Occidentales, 1860-1900 (Paris, 1901-1902), Vol. I, p. 62. 

* Bau, op. cit., p. 447; E. T. Williams, op. cit., p. 447; Morse, op. cit., Vol. I, pp. 578, 
593-607; Livre Jaune de Baron Gros, Negotiations entre la France et la Chine en 1860 (Paris, 
1861), p. 126 ff.; Oliphant, L., Narrative of the Earl of Elgin’s Mission (London, 1860), 
Vol. II, “The 1860 Expedition.” 

“ Treaties between China and Foreign States, Vol. I, pp. 885, 888; Clercq, A. J. H., Re- 
cueil de Traités de la France (Paris, 1864-1872), Vol. VIII, p. 135; Livre Jaune de Baron 
Gros, p. 172. 

“ Launay, op. cit., Vol. II (2), p. 9; Brinkley, op. cit., Vol. XII, pp. 43-44; Morse, op. cit., 
Vol. I, p. 616. 

“ Morse, op. cit., Vol. I, p. 616 ff.; Launay, op. cit., Vol. II (2), p. 9; Michie, The English- 
man in China, Vol. II, pp. 229-230; Brinkley, op. cit., Vol. XII, pp. 42-44; Holcombe, op. cit., 
p. 159; Martin, W. A. P., A Cycle of Cathay (New York, 1896), p. 441; Latourette, op. cit., 
p. 276; Favier, A., Pekin, Histoire et Description (Lille, 1900), Vol. II, p. 227; Gaillard, L. 
in 18 Variétés Sinologiques, pp. 162-172. 

“ Martin, op. cit., pp. 441-442. See Moore, J. B., Digest of International Law, Vol. V, 
p. 253. It is not known whether Baron Gros himself was aware of the difference. The 
author has examined all published French documents connected with the convention and 
with Baron Gros. No text other than that forwarded by Baron Gros appears. 

“Art. III. ‘Les communications officielles des Agents diplomatiques et consulaires 
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with disputed clauses. Unfortunately for the exact determination of this 
matter, Article III is ambiguous and its provisions may be quite as cor- 
rectly construed to refer only to clauses agreed upon prior to 1858 as to 
clauses agreed upon subsequent to 1858. In view of the difficulty of deter- 
mining which text to regard as authoritative, the convention itself being 
silent on the matter, the action of the parties to the convention assumes para- 
mount importance.“ The Chinese raised no objection to the interpolation, 
published their text as official and ordered execution.“ The French Govern- 
ment at once backed its missionaries in their demand for property. Further- 
more, in exchanges of notes in 1865 and again in 1895 both France and China 
affirmed the legality of the status created by the Chinese version of Article 
VI. The 1865 exchange, often referred to as the “‘Berthemy Convention,” 
recognized the right of missionaries to acquire property throughout China 
and set forth a formula to be used in alien religious property transactions,“’ 
Constant protest was made by the missionaries against local officials for their 
intransigence and obstructive tactics,‘* although the latter were obeying 
secret instructions from the Chinese Government which permitted them to 
use their influence with the local inhabitants to block restorations and aliena- 
tions.*® In 1895 the French Government instructed Minister Gerard to 
settle all missionary questions and enforce treaty rights.°° Gerard at once 
handed the Chinese Foreign Office a most peremptory note, which deserves 
reproduction not only on account of its reference to alien religious property 


but because of its unusual language. 
J’ai demandé et je demande: 


1. Que le texte méme de la Convention relative a l’achat par les missions 
catholiques de terrains et de maisons dans l’intérieur de la Chine sovt redigé 
ainsi qu’il sait: 


Frangais avec les autorités Chinoises seront écrites en francais, mais seront accompagnées, 
pour faciliter le service, d’une traduction Chinoise aussi exacte que possible, jusqu’au mo- 
ment ot le Gouvernement Impérial de Pékin, ayant des interprétes pour parler et écrire 
correctement le Francais, la correspondence diplomatique aura lieu dans cette langue pour 
les Agents Francais, et en chinois pour les fonctionnaires de l’Empire. I] est convenu que 
jusqu’la, et en cas de dissidence dans |’interprétation & donner au texte Francais et au texte 
Chinois, au sujet des clauses arrétées d’avance dans les Conventions faites de commun ac- 
cord, ce sera le texte francais qui devra prévaloir. Cette disposition est applicable au 
present Traité.”” Treaties between China and Foreign States, Vol. I, p. 816. 

* Pitt-Cobbett, Leading Cases on International Law (4th ed. by Bellot, London, 1922), 
Vol. I, p. 331. 

“ Koo, op. cit., p. 320; Brinkley, op. cit., Vol. XII, p. 141. 

“7 Couvrer, 8., Choiz de Documents, Lettres Officiels, Proclamations, Edits, Memoriauz et 
Rescripts (Hokien Fou, 1894), p. 5. Source is not mentioned. More abbreviated versions 
may be found in Launay, op. cit., Vol. I, p. 178; Cordier, op. cit., Vol. I, p. 70; Archives Diplo- 
matiques, Vol. LXVI, p. 305. 

48 Cordier, op. cit., Vol. I, pp. 71-72. 

“ Tobar, Résumé des Affaires Réligieuses, p. 73; Cordier, op. cit., Vol. I, p. 71; Variétés 
Sinologiques, Vol. XLVII (1917), “Tcheou-Fou, ’Kiao-ou Ki-Lio”; Launay, op. cit., Vol. I, 
p. 179; Koo, op. cit., p. 318. 

5° Gerard, M., Ma Mission en Chine (Paris, 1899), p. xxii. 
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“A Vavenir, st des missionaires francaise vont acheter des terrains et 
des maisons dans lintérieur du pays, le vendeur (tel ou tel, son nom) 
devra specifier, dans la rédaction de l’acte de vente, que sa propriété a été 
vendue pour faire parties des biens collectifs de la mission catholique de la 
localité. Il sera inutile d’y inscruire les noms du missionaires ou des 
chrétiens. La mission catholique, aprés la conclusion de l’acte, acquit- 
tera la taxe d’enrégistrement fixées par loi chinois pour tous les actes de 
vente, et au méme taux. Le vendeur n’aura ni a aviser les autorités 
locales de son intention de vendre, ni ad leur démander au préalable leur 
autorisation.”’ 


J’ai demandé et je demande: 

2. Que se texte ainsi complete, de la convention soit addressé par Vos 
soins aux maréchaux Tartares, vice-rois et gouverneurs de toutes les 
provinces de l’Empire et publié dans toutes les provinces, non point sous 
le sceau des simples mandarins locaux, mais sous le sceau des autorités 
supérieures; 


J’ai demandé et je demande: 

3. Que le texte des instructions circulaires envoyées par Votre Yamen 
aux maréchaux Tartares, vice-rois et gouverneurs de toutes les provinces me 
suit communiqué dans son integrité. 

Ces trois conditions sont toutes également indispensables pour satisfaire 
mon gouvernement et pour assurer l’execution stricte et loyale par les au- 
torités provinciales d’une convention trop longtemps enfreinte et reconnue, 
que le Gouvernement de la République est resolu a faire désormais scrupu- 
leusement respecter. Il ne doit plus subsister d cet régard ni obscurité, ni 
équivoque. 

J’ attends de Vos Altesses et de Vos Excellencies dans le plus bref delai 
qut leur sera possible, une réponse entiérement et de tout point conforme a 


la présente communication officielle. Ceci est urgent et de la plus grande 


The Chinese accepted the demands and ordered the local officials to 
conform. 

The status of alien religious property as developed and established by 
French diplomacy from 1844 to 1895 may now be summarized. France 
exerted her effort in the first place to secure a Chinese law recognizing and 
proclaiming toleration for Christianity. France then assumed the lead in 
urging China to rescind the outlawry of alien religious property as established 


5 Cordier, op. cit., Vol. I, pp. 74-75. 

82 Tbid., Vol. I, pp. 75-76; Gerard, op. cit., p. 83; Reinach, Recueil des Traités, pp. 325-326. 
The Chinese loyally carried out, to the best of their ability the restoration provided for in the 
1846 edict and the 1860 treaty, although the restoration caused great hardship to the Chinese 
property holders. Frequently the finest property in towns was demanded as having been 
former Catholic property. Demands were enforced with French gunboats and diplomatic 
notes. Compensation was frequently not paid. Minister Alcock of Britain likened the 
situation to what would take place in England if France demanded the restoration of all 
Catholic property confiscated by Henry VIII. Brinkley, op. cit., Vol. XII, pp. 113, 115, 
148. The Chinese protested in a lengthy circular dispatched to the Powers in 1871, which, 
however, caused hardly a ripple on the political surface. See Brinkley, op. cit., Vol. XII, 
p. 146 ff. 
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in 1724. Having secured favorable municipal action, France converted the 
restoration of confiscated missionary property into an international under- 
taking by the treaty of 1858 and the convention of 1860. Her diplomats 
extended, correctly or incorrectly, the right of itineration to include the 
right of purchase of property for missionaries holding passports. This uni- 
lateral and questionable practice was transformed into an international 
agreement by the interpolated clause of Article VI of the Chinese text of the 
convention of 1860. The irregularity of this clause was remedied by the 
Chinese acceptance of the Berthemy and the Gerard notes. French policy 
moved slowly but firmly toward the procurement of an absolute right for 
Catholic missionaries to lease and purchase property throughout China. 
French policy did not attempt during this period to secure the same oppor- 
tunity for commercial interests. It established a clear line of demarcation 
between the two in China. 

While the right of French Catholic missionaries to acquire property was 
firmly established by 1895, Catholics and Protestants of other countries did 
not feel themselves to be on solid footing, although they had availed them- 
selves by the most-favored-nation clause of all rights granted to French 
religious workers. In spite of repeated assertions that it would not recog- 
nize that missionaries were entitled to any rights or privileges which could 
not be secured for all citizens, the American Government in the course of 
the years claimed for its missionaries all of the unique privileges and prop- 
erty rights accorded by China to missionaries of any other country. In 
1888 Secretary of State Bayard wrote that the American Minister had 


standing instructions to secure for American missionaries every right con- 
ferred to others by treaty, most-favored-nation clause, custom, inference or 
interpolation.*’ British policy and practice followed the same inevitable 


5 State Dept. MS. Misc. Letters, Oct. 13, 1894 (Cook to Sec. of State); ibid., June 20, 
1895 (Presbyterian Board to Sec. of State) ; ibid., Aug. 23, 1895 (S. L. Gracey to Sec. of State); 
ibid., Aug. 30, 1895 (Am. Bapt. Msy. Union to Sec. of State); ibid., Sept. 9, 1895 (Petition 
of Missionaries in China to Sec. of State); U. S. For. Rel., 1906, Pt. I, p. 278; Dennett, op. 
cit., pp. 572-573; Koo, op. cit., p. 320; Chinese Recorder, 1894, p. 510. 

5 Morse in his International Relations of the Chinese Empire, Vol. I, p. 616, and Hol- 
combe in The Real Chinese Question, p. 160, assert that neither British nor American mis- 
sionaries ever took advantage of the French agreements or pressed their governments to 
secure the same privileges. In the light of the evidence cited in note 53, supra, these state- 
ments are quite incorrect. 

5 Dennett, op. cit., pp. 572-573; U.S. For. Rel., 1875, Pt. I, pp. 338-339; ibid., 1882, p. 
139. 

% Dennett, op. cit., pp. 572-573; U. 8. For. Rel., 1875, Pt. I, p. 339; ibid., 1882, pp. 139, 
142. 

57 State Dept. MS. Dom. Let., Vol. 169, p. 173 (Sec. of State to G. Reid, July 17, 1888). 
See also W. S. Speer to Sec. of State, May 13, 1881, MS. Misc. Let., May, 1881; Payson 
(3rd Asst. Sec. of State) to W. S. Speer, May 25, 1881, MS. Dom. Let., Vol. 137, p. 536; I. T. 
Tichenor to Sec. of State, June 7, 1880, MS. Misc. Let., June 1880; U. 8. For. Rel., 1875, 
Pt. I, pp. 334-335; Michie, A., Missionaries in China (London, 1891), p. 14. 
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course.5® German diplomacy secured for Germans the rights accorded to 
the French, as set forth in a note of 1888.59 Due to uncertainty and to the 
rather negative attitude displayed by the American and British Govern- 
ments, a large body of missionaries in China united in 1895 in a petition to 
the American Secretary of State asking him to obtain a positive agreement 
with China securing for them every right enjoyed by French Catholics.®° 
The American Government responded by securing the issuance of an Im- 
perial Edict covering the desires of the missionary body."' This was fol- 
lowed up in 1903 by the insertion of a very comprehensive and complete 
article in the commercial treaty of that year.” As originally drawn up by 
the American commissioners for the negotiation of the treaty, the article 
provided that the missionaries should have the privilege of both renting and 
“purchasing”? property throughout China. Objection to ‘‘purchase”’ 
being raised by the Chinese commissioners, who feared lest they might seem 
to waive the sovereignty of the Emperor, the Americans agreed to “lease 
in perpetuity” in lieu thereof.‘ The commissioners seemed satisfied that 
they were securing substantially as absolute a form of tenure as enjoyed by 
the French, and the missionaries who consulted with the commission ex- 
pressed complete satisfaction.“ As finally agreed to, Article 14 of the 
American treaty of 1903 reads as follows: 
Missionary societies of the United States shall be permitted to rent 
and to lease in perpetuity as the property of such societies, buildings or 


land in all parts of the Empire for missionary purposes, and after the 
title deeds have been found in order and duly stamped by the local 


authorities, to erect such suitable buildings as may be required for 
carrying on their good work.® 


It will be noted that provision for acquisition of alien religious property 
was restricted to ‘‘missionary societies,’ reference to individual or ‘“‘free 
lance’? missionaries being omitted. Concerning this the commissioners 
wrote, ‘‘This is in accordance with the general practice of American societies. 


8 Br. and For. St. Pap., C 89, China No. 9 (1870), pp. 2-4. Minister Alcock, in a letter 
to Lord Stanley, Sept. 11, 1868, held that British missionaries had a perfect right to avail 
themselves of the rights of the French Catholics conferred by Art. VI of the 1860 convention. 
Br. and For. St. Pap., 4097, China No. 2 (1869). 

* State Dept. MS. Misc. Let., May 24, 1888 (G. Reid to Sec. of State). 

6 Tbid., Sept. 9, 1895 (Petition of Missionaries in China to Sec. of State). 

"U.S. For. Rel., 1896, pp. lxv, lxvi, 63; ibid., 1897, pp. 60-63. 

® A fully documented account of the negotiation of the treaty, written by the author, may 
be found in the Chinese Recorder, July, 1930. 

% State Dept. MS. Misc. Let., Sept. 12, 1902 (Goodnow to Sec. of State). 

“4 Tbid., Sept. 26, 1902 (Chinese Treaty Revision Commission to Sec. of State). 

% Tbid., Oct. 25, 1902 (Chinese Treaty Revision Commission to Sec. of State). 

* U.S. Treaties and Conventions, Vol. I, pp. 268-269; MacMurray, Treaties and Agree- 
ments with and Concerning China, Vol. I, pp. 430-431; Treaties between China and Foreign 
States, Vol. I, p. 755. Art. 12 of the treaty of 1908 between Sweden and China copied the 
American article. See MacMurray, op. cit., Vol. I, pp. 745-746. 
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It avoids all talk of individuals buying land under missionary privileges but 
for personal advantage.” 

When it came to an actual case, however, the Department of State pur- 
sued the line of action already pointed out, of refusing to say no. In an in- 
struction to Minister Rockhill the Secretary of State wrote: 


The department has carefully examined the history of the question 
of the right which American missionaries, as individuals, possess to 
acquire and hold property in the interior of China. This right must 
be sought in the various treaties of the United States with China, or it 
must be obtained indirectly by an application of the favored nation 
clause. An examination of these treaties clearly shows such a right to 
be legally nonexistent; but with respect to certain localities in China 
there is, nevertheless, an equitable or quasi-legal right based on cus- 

Notwithstanding its adverse opinion on the question of the legal right 
of our missionaries, as individuals, under our treaties with China, the 
department desires to recognize, and does not wish to weaken, any 
equitable or quasi-legal rights which may have arisen from the custom. 
The fact appears to be that in practice foreigners, non-members as well 
as members of missionary bodies, have purchased land in many instances 
in all parts of China, and that the Chinese authorities have connived at, 
acquiesced in, and actually ratified so many such transactions that there 
is great force in the contention often made by foreigners in China that 
the treaty prohibition against foreigners buying land can no longer be 
urged in China... 

In meritorious cases, in which circumstances were such as to give rise 
to no objection on other grounds than the unwillingness of China to con- 
sent to sales of land to Americans in the interior, this department would 
find great force in the argument that inasmuch as China, through her 
officials, has in numerous instances permitted the subjects of other 
nationalities to purchase land in certain localities in the interior, this 
Government may, with good reason, consider such purchases as prece- 
dents establishing the right of Americans, whether members or non- 
members of a missionary body, to make similar purchases. 


The status of alien religious property as established in 1895 and in 1903 
stood without alteration until the World War raised questions concerning 
German and Austrian mission property. After breaking diplomatic relations 
with Germany, the Chinese Government guaranteed German missionaries 
protection to person and property, provided they registered with desig- 
nated authorities.°® When declaring war, China stated that all treaties with 
Germany and Austria were ipso facto terminated.”” In 1918 Chinese sub- 
jects were forbidden to rent or lease property to enemy subjects,” thereby 

87 State Dept. MS. Misc. Let., Oct. 25, 1902 (Chinese Treaty Revision Commission to 
Sec. of State). 

6 U.S. For. Rel., 1906, Pt. I, pp. 276, 277-278. 

6° Chinese Government Official War Documents, No. 123, p. 112; MacMurray, op. ctt., 
Vol. II, p. 1371. 


7 MacMurray, op. cit., Vol. II, pp. 1361-1362. 
1 Tbid., Vol. II, pp. 1380, 1381. 
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preventing the acquisition of further holdings during the war. The Japa- 
nese seized all German missionary property when they occupied Shantung 
Province in 1918, calling forth a vigorous protest from the Vatican.” The 
status of German missionary property became more uncertain with China’s 
refusal to sign the Treaty of Versailles. By Article 438 of that treaty China 
would have been entitled to take over all German religious and educational 
property. Inspite of China’s failure to sign the treaty, Germany by Article 
133 renounced in favor of China, or the Allied and Associated Powers, prop- 
erty rights and interests in China which were sequestered after August 14, 
1917. So far as can be ascertained, no property other than that seized by 
Japan in Shantung seems to have been taken away, with the exception of 
school buildings in Shanghai and Canton. The uncertainty created by 
Chinese action at Versailles was quickly relieved by the issuance of a series 
of Regulations Governing Jurisdiction Over Aliens of Non-Treaty Coun- 
tries, providing that such aliens might resort to the interior and acquire 
property for missionary purposes on a footing with aliens of treaty states.” 
A treaty with Austria in 1925 confirmed this, adding, moreover, that all 
Austrian subjects, without distinction, might establish themselves wherever 
they chose in China.” This may mark a new departure in the treatment of 
alien property in China. 

Russian Orthodox property became the subject of an interesting agree- 
ment in 1924. In a series of declarations drawn up at Peking, May 31, 
1924, Russia and China agreed to dispose of all Orthodox mission property,” 
China undertaking to evict all occupants. In the light of Russian policy 
toward religion, such an unusual compact is quite readily understood. 

The status of Belgian property was undermined when, in 1926, China 
unilaterally denounced the treaty of 1865 which was due for revision. China, 
refusing to recognize the Belgian contention that there was no right of uni- 
lateral termination,” enacted measures contrary to the treaty rights of Bel- 
gians. Belgium thereupon applied to the Permanent Court of International 
Justice for an order restraining Chinese action, praying continuance of, her 
rights until a new treaty was concluded, and asking judicial determination 
of China’s right to unilateral denunciation.”” In an order of January 8, 
1927, the court required China to grant “effective protection of Belgian 
missionaries who have peacefully penetrated to the interior of the country,” 
and to continue in effect the terms of the 1865 treaty until a new treaty was 


2 Far Eastern Political Science Review, Jan. 1920, p. 69. 

7 Art. VIII. Chinese Social and Political Science Review, Vol. V, p. 180. 

“4 Art. I. This JourNAL, Vol. 21 (1927), Supplement, p. 53; League of Nations Treaty 
Series, Vol. LV, p. 19; Carnegie Endowment for International Peace, Pamphlet No. 50, 
Treaties and Agreements with and Concerning China 1919-1929 (Washington, 1929), 
pp. 165-169. 

% League of Nations Treaty Series, Vol. XX XVII, No. 955, p. 175. 

% Publications of the Permanent Court of International Justice, Series A, No. 8, pp. 4-5. 

77 Ibid., p. 5. 
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negotiated.”* February 3, 1927, the Belgian Government notified the court 
of an agreement meeting the terms of the court order, and requested the 
court to revoke its order.’® Such action was taken by the court.®° The 
case was withdrawn from the court in 1929 when Belgium notified the court 
that a new treaty was about to be ratified.** The treaty contained no ref- 
erence to alien religious property,* but was accompanied by a declaration 
signed by the Minister of Foreign Affairs, stating that Belgians should enjoy 
the same rights as subjects of nations having extraterritorial privileges until 
such were terminated. After that, Belgians should be “‘permitted to live 
and trade and acquire property” in any part of China subject to Chinese 
law.** Similar agreements were made with Italy,** Denmark,® Portugal,* 
and Spain.*’ 

July 18, 1928, the Nationalist Government at Nanking promulgated an 
important series of regulations concerning missionary property, designed to 
assert the authority of the Chinese Government over this property. 


Article I. Any foreign missionary society, which establishes churches, 
hospitals, or schools in the interior under the provisions of treaties 
existing between their respective countries and China, may in the 
name of the missionary society, lease land for building purposes or lease 
or purchase buildings. 

Article II. Foreign missionary societies which lease land in the 
interior for building purposes or lease or purchase buildings, shall submit 
both to existing Chinese laws and taxes and such as may hereafter be 
established. 

Article III. Foreign missionary societies which lease land in the 
interior for building purposes or lease or purchase buildings, must to- 
gether with the owner of the property, report to the appropriate authori- 
ties, submitting the deeds for approval, before they may be considered 
effective. 

Article IV. In the event that the area of land leased in the interior 
to a foreign missionary society for building purposes or buildings leased 
or bought by a foreign missionary society exceeds the area necessary, 
the appropriate local authorities shall not approve the transaction. 

Article V. If it is discovered that a foreign missionary society has 
leased land in the interior or leased or purchased buildings with a view 
to gaining profit thereby or for commercial purposes, the authorities 
shall prohibit or cancel such lease or purchase. 

Article VI. Before the enforcement of these provisional regulations, 
foreign missionary societies should report all land or buildings in the 
interior already occupied by them to the appropriate authorities. In 


78 Publications of the Permanent Court of International Justice, Series A, No. 8, p. 7. 

79 Tbid., p. 9. 80 Jhid., p. 11. 81 Jbid., No. 18, p. 7. 

8 Treaties and Agreements with and Concerning China 1919-1929, pp. 240-241. 

8 Jbid., p. 242. A declaration accepted by both parties affirmed the acceptance of the 
rules of private international law to govern the actions of citizens of both parties in the 
country of the other. 

* Ibid., pp. 243-246. % Tbid., pp. 246-249. 

% Ibid., pp. 252-255. 87 Tbid., pp. 270-273. 
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case the land has already been purchased, such purchase shall only be 
construed as right of lease in perpetuity. 

Article VII. These provisional regulations shall become effective 
from the date of publication. 


Although these articles were issued by the national government, the en- 
forcement rests with the local officials, who, it is understood, are not every- 
where strictly enforcing them.*® The American Government advised the 
Chinese Foreign Office that it would allow its missionaries to submit to all 
reasonable regulations not infringing treaty rights.°° That the French do 
not regard it in the same light is evident from a statement in L’ Europe 
Nouvelle to the effect that ‘“‘the decree implies the destruction of the whole 
régime of ecclesiastical property established with such great difficulty by 
the celebrated Barthemy agreement on February 20, 1865, and completed 
by M. Gerard on April 30, 1895.” 

Articles IV, V, and VI appear to lay themselves open to criticism. No 
treaty clause states or implies that any but the missionary societies shall be 
judges of the amount of land or property necessary for their purposes. Arti- 
cle IV implies, at least, that the local officials shall now become judges of the 
amount of property necessary for future missionary work. Article V may 
work havoc with some missions, for it allows the local officers to disrupt 
mission activities if they find, or choose to find, that the mission is carrying 
on some activities of a profitable nature, even though designed solely for the 
support of the mission work. It is well known, of course, that both Protes- 
tants and Catholics have engaged in stock-raising, furniture and clock mak- 
ing, printing and binding, washing, as well as operating farms and industrial 
schools whose products are marketed to make possible such training.*' In 
connection with this situation, the American State Department once held 
that the ‘‘residential privilege embraces all normal uses to which the ground 
and its belongings can be applied.’ Article V may have an entirely dif- 
ferent meaning to the Chinese officials, inasmuch as the translation coming 
through French sources reads: ‘‘If the land or building, rented, constructed 
or purchased by a foreign missionary in the interior of China, is used to the 
profit of any merchant, the authorities shall forbid the enterprise and revoke 
the contract of location.” 

The real meaning of the regulation will become apparent through usage. 


88 Mimeographed letter from State Department to the Secretary of the International 
Missionary Council, Sept. 6, 1928. A different version, transmitted through French sources, 
is to be found in Current History Magazine, Vol. X XIX, p. 577. 

8° Personal letter from Secretary of the International Missionary Council to the author, 
Sept. 19, 1931. 

°° Statement of State Department in letter of transmission to the Secretary of the 
International Missionary Council, Sept. 6, 1928. 

* China Christian Yearbook, 1926, p. 92; U.S. For. Rel., 1897, pp. 105-107; Michie, Mis- 
sionaries in China, p. 53. 

"U.S. For. Rel., 1897, p. 106. 
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Reports indicate that considerable Catholic property used for industrial 
purposes at Canton has been confiscated.” 

Article VI would seem to infringe the right of purchase held by French 
Catholics, although the Chinese Government has informed the missionaries 
that the article is not retroactive.* While missionary-sending countries 
other than France have accepted lease in perpetuity for their nationals by 
arrangements made subsequent to 1895, the French, so far as is known, 
have not altered the status established by the Gerard note. If China seeks 
in this unilateral manner to alter the rights held by France, it will remain 
with France to determine whether to consider the agreement terminated or 
to seek fulfillment by suitable means.™ 

All agreements with China concerning alien religious property contem- 
plated that acquisition and tenure should be according to the established 
rules of Chinese realty law. No treaty clause or exchange of notes evidences 
any desire to alter for this property itself, or because of its location in China, 
this established principle of private international law.®% Neither the exist- 
ence of extraterritoriality nor the presence of foreign settlements and con- 
cessions has altered this situation. As remarked by the Judicial Committee 
of the Privy Council of Great Britain in a famous case involving extraterri- 
toriality in Zanzibar: 

It is going a long way beyond . . . the reason for these immunities 
(extraterritorial privileges), to say that the moment a plot of land is 
purchased by an Englishman it is stamped with the same character and 
is attended by the same incidents that would belong to it if it were 
actually transferred to England and surrounded by other English 
land .. .* 

In referring to this case, the British Supreme Court for China held, in an 
action involving alien property in the British concession at Tientsin, that 

% Personal letter from the Secretary of the International Missionary Council to the 
author, Sept. 19, 1931. 

% Tind. 

% Moore, op. cit., Vol. V, sec. 774; Oppenheim, International Law (2nd ed., London, 1912), 
Vol. I, pp. 578-579; Hall, International Law (8th ed. by Higgins, London, 1924), pp. 406- 
409, 412-416; Fauchille, Traité de Droit International Public (8th ed., Paris, 1921-1926), 
Pt. I, secs. 853-854. China has not raised the question of rebus sic stantibus in connection 
with her desire to alter existing missionary rights. 

%* Moore, op. cit., Vol. II, p. 33; Hall, op. cit., p. 58; Lawrence, T. J., The Principles of 
International Law (7th ed., Boston, 1923), sec. 99; Wheaton, H., Elements of International 
Law (8th ed. by Dana, 1866), secs. 78, 81; Vattel, E., Law of Nations (Translated from the 
French, with Notes by J. Chitty and E. D. Ingraham, Philadelphia, 1859), Bk. 2, Chap. 8, 
Sec. 103; Twiss, T., Law of Nations (London, 1884), p. 265; Halleck, H. W., Elements of 
International Law (4th ed., London, 1908), Vol. I, p. 199; Story, J., Commentaries on the 
Conflict of Laws (8th ed., Boston, 1883), sec. 424; Wharton, F., Conflict of Laws (3rd ed., 
Rochester, 1905), pp. 136-137; Foelix, J. J. G., Traité du Droit Internationale Privé (4th ed., 
Paris, 1866), p. 216; Westlake, J., A Treatise on Private International Law (5th ed., London, 
1912), sec. 87; Burge, W., Commentaries on Colonial and Foreign Laws Generally . . . 
(New ed. by Renton and Phillimore, London, 1907-1914), Vol. II, p. 840. 

%7 Lobingier, C. 8., Extraterritorial Cases (Manila, 1920), Vol. I, p. 72. 


| 

som 
lav 
lan 
not 
C 
pre 
rea 
lor 
as 
me 
lig 
an 
be 
bo 
se 
tic 
pe 
of 
st 
tr 

e] 
d 
ti 

t 


ALIEN RELIGIOUS PROPERTY IN CHINA 311 


“That case seems by analogy to establish two propositions: that Chinese 
law ought to be applied by His Majesty’s Courts in China to the incidents of 
land in China, and that His Majesty’s judges in China ought to take judicial 
notice of Chinese law.’’®* 

The Supreme Court of the United States,*® together with foreign courts in 
China,!°° has held that religious and charitable property are subject, as other 
property, to the lex situs. The essential elements of the Chinese law of 
realty may be stated briefly. In Imperial days all property was held to be- 
long to the Emperor, although private tenure once established was regarded 
as conferring absolute rights.‘ Property owned by the Chinese Govern- 
ment might be secured by special grant, and no small amount of alien re- 
ligious property was obtained in this manner in former times.’ Barren 
and unoccupied land may be acquired by occupation and use, provided taxes 
be paid regularly and statute labor given if required.'* Land or buildings 
bought, leased, or rented have long been passed by a deed-poll made by the 
seller and subscribed by him and by the middleman conducting the transac- 
tion.!% While there is lack of uniformity in the deeds used in the various 
parts of China, the essential elements are a statement of the subject matter 
of the agreement and an accurate description of the boundaries, particularly 
specifying the method of entrance and exit.!°% To be accurate and to avoid 
trouble arising from claims of members of the seller’s family—property in 
China is held to belong to a family rather than to an individual—the deed 
should state that the seller, being in want of money, has first offered the prop- 
erty to each member of the family, who has declined to accept it and has ex- 
pressed willingness to allow said property to pass from the family. No 
deed is complete until it has been sealed by the village head-man and regis- 
tered with the district magistrate, and the necessary transfer taxes paid. 
Where property is acquired at ports, concessions and settlements, registra- 
tion takes place with the local officials and magistrates through the medium 


8 Lobingier, C. 8., Extraterritorial Cases (Manila, 1920), Vol. I, p. 83. 

9 136 U.S. 1, 53. 

100 “Wy Shih Shan Case,” North China Herald, Vol. XXIII, p. 90. A report of this case 
was published in pamphlet form by the Hongkong Daily Press, 1879. See also Doong Nyi 
Benevolent Association v. Henry S. Grew, Millard’s Review, Vol. XVI, p. 270; Tam Wa ». 
Atkinson and Dallas, China Weekly Review, Vol. XIV, p. 735. 

101 Decisions of the Supreme Court of China, No. 63, 1913; ibid., No. 739, 1915. 

102 Jernigan, China in Law and Commerce, pp. 134-135; Jernigan, China’s Business Meth- 
ods and Policy, p. 29; Journal of the Royal Asiatic Society, Vol. XXIII, p. 148; Riasanovsky, 
op. cit., p. 134. 

103 Journal of the Royal Asiatic Society, Vol. XXIII, pp. 65, 152-154; Jernigan, China in 
Law and Commerce, p. 174. 

1% Journal of the Royal Asiatic Society, Vol. XXIII, p. 68. 

1% Jernigan, China in Law and Commerce, pp. 136-140; Journal of the Royal Asiatic 
Society, Vol. XXIII, pp. 68-71, 152-154; Alabaster, op. cit., pp. 573-574; Jernigan, China’s 
Business Methods and Policy, pp. 31-33; Houang, op. cit., secs. 1-67, 80-99; Riasanovsky, 
op. cit., pp. 138-139. 
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of the foreigner’s consulate, which keeps an additional record of the transac- 
tion.! 

In the absence of a complete survey of alien religious property, it is diffi- 
cult to enumerate all of the methods by which such property has been ac- 
quired and held. The following methods are known to have been used: 
Gift from Emperor, official, or private individual; irrevocable purchase 
where right of redemption is foregone by the vendor;!* revocable or redeem- 
able purchase or lease, where seller retains right to redeem property under 
conditions specified in deed;!® lease in perpetuity, as provided for in the 
treaties; rent or lease for a limited period of time;!!° trusteeship, whereby 
property is held in the name of and by a native Christian; transfer from one 
missionary society to another.!” 

When the Nationalist Government came into power in 1927, it called upon 
mission schools, colleges, and hospitals to register with the Department of 
Education and to suspend operation unless a Chinese board of managers or 
director was appointed to operate the institution. Registration was with- 
held from institutions failing to appoint such Chinese leaders, and other 
obstacles were placed in the pathway of development. Following this action, 
missionary societies formed new boards of trustees or managers for each 
school or institution, and rented the physical plant to such boards for a nom- 
inal fee. In this way the Chinese Christians have recaptured the directing 
power over property situated in their country, yet retained the advantage of 
foreign legal tenure with the necessary foreign protection in time of trouble. 
Being the latest development in the status of alien religious property in 
China, a typical form of agreement may deserve reproduction. 

Section 1. This lease is entered into between the East China Mission 
of the American Baptist Foreign Mission Society, Lessor, acting for the 
American Baptist Foreign Mission Society or the Woman’s American 
Baptist Foreign Mission Society the owners, and the Chekiang Shanghai 
Baptist Convention, Lessee, in accordance with the provisions of Art. 
IV, sec. 1, of the General Agreement for Cooperation between the same 

arties. 
, Section 2. The purpose of this School Property Lease is to define the 


1% Journal of the Royal Asiatic Society, Vol. XXIII, pp. 70-71; U. S. Bureau of Foreign 
and Domestic Commerce, Trade Promotion Series, No. 38, “China, A Commercial and 
Industrial Handbook,” pp. 517-519; Jernigan, China in Law and Commerce, p. 140; Wil- 
loughby, op. cit., p. 196; Tyau, op. cit., pp. 150-151; U. S. For. Rel., 1888, Pt. I, p. 272. 

107 Houang, op. cit., p. 146; Broomhall, The Chinese Empire—General and Missionary 
Survey, pp. 50, 184; U. S. For. Rel., 1888, Pt. I, p. 270 ff.; Cordier, op. cit., pp. 63-66. 

108 Houang, op. cit., pp. 7, 106, 119. 

109 Thid., pp. 7, 101, 112-113, 116-117; Chinese Recorder, 1889, p. 455. 

110 Hinckley, op. cit., p. 121; Tyau, op. cit., pp. 152-155; Houang, op. cit., secs. 80-83. 

111 Willoughby, op. cit., p. 203; U.S. For. Rel., 1873, p. 121; Koo, op. cit., p. 319; Hinckley, 
op. cit., p. 126; Chinese Recorder, 1925, p. 725; Richards, in Harvard Law Review, 
Vol. XV (1901), p. 195. 

112 Report of American Board of Commissioners for Foreign Missions, 1907, pp. 15, 24, 
29; Chinese Recorder, 1925, p. 714; ibid., 1927, p. 811. 
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terms by which the mission leases to the convention the herein described 
grounds, buildings, equipment . . . (description follows). 

Section 3. In making this lease it is mutually understood that the 
convention is to conduct the school concerned in Christ’s spirit of 
sacrifice and service as an institution which shall conform to the highest 
standards of educational efficiency, promote social welfare and high 
ideals of citizenship, and develop Christian character. 

Section 4. The convention shall pay to the mission an annual rental 
of $1.00 Chinese currency due upon notice of ratification of this lease 
and upon the same date each year thereafter so long as the lease is 
effective. 

Section 5. The convention shall maintain the property and equip- 
ment so leased in as good condition as when received from the mission 
and for this purpose shall set aside each year an amount equal to at 
least 5% of the operating budget. The fund so set aside shall be 
cumulative, but in case the fund amounts to more than 10% of the 
annual budget the surplus above 10% may be used for other purposes. 

Section 6. The convention shall keep the property adequately 
insured against loss by fire. 

Section 7. The convention shall pay all taxes on the property leased 
and shall send to the mission all tax receipts to be filed with the property 
deeds. 

Section 8. The convention agrees neither to mortgage the property 
nor to offer it or any part of it as security for any loans or indebtedness 
nor to sublease it or any part of it without the consent of the mission 
nor to do anything that will in any way jeopardize the full title or rights 
of the owners. 

Section 9. The home boards may increase their investment in land, 
buildings, or equipment on the written consent of the convention, and 
such additions are thereby added to the property listed in section 2 and 
subject to all the provisions of this lease. 

Section 10. The convention on the written consent of the mission 
may make alterations, or improve the property by the erection of addi- 
tional buildings or other physical facilities. The mission shall have 
final authority as to the type, appearance, plans, materials and location 
of such additions, the matter of equity being subject to special agree- 
ment. Such additions are thereby added to the property listed in sec- 
tion 2 and subject to all the provisions of this lease. 

Section 11. In case of failure on the part of local authorities of the 
school and of the convention adequately to protect the owner’s interest 
in the property, the mission may make repairs, provide insurance, pay 
taxes, and do any other thing that it may deem necessary to that end, 
charging the costs against appropriations from the home boards to the 
convention. 

Section 12. The convention shall be responsible for all surpluses, 
debts, deficits, contracts and other obligations connected with the opera- 
tion of the school. The mission shall not be held responsible for such 
debts or obligations. 

Section 13. If for any reason the convention shall cease to function 
as the responsible administrators of the school concerned in this lease, 
the mission shall have the right of immediate entry to repossess the 
property. 

Section 14. The agreement may be terminated before its expiration 
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in the following ways: (1) By mutual agreement between the convention 
and the mission at any time. (2) By the convention at the end of any 
spring term, provided six months notice has been given. (3) By the 
mission at the end of any spring term, provided six months notice has 
been given. 

Section 15. In case of the termination of this agreement in any way, 
the convention agrees immediately to restore to the mission full posses- 
sion of the property. 

Section 16. This lease shall become effective when approved by both 
parties to it, subject to authorization by the home board, but not sooner 
than July 1, 1929. 

Section 17. This lease shall expire on July 1, 1932, when the property 
shall be returned to the mission, unless on or before that time this lease 
shall have been renewed or a new lease shall have been effected between 
the two parties. 


China has not yet attempted to follow the practice of Japan in requiring 
foreign individuals or corporations to incorporate and register as Japanese 
juridical persons,’ in order to enjoy the right of acquiring and holding 
property. The requirements of 1927 relative to registration and Chinese 
boards of trustees may be a step in this direction. As yet, however, there 
is no provision in Chinese law for the incorporation of churches or religious 
bodies. Until such a law is passed and enforced, the Chinese will not be 
able to control fully alien religious property. In view of the past desire of 
the missionary body to secure as complete exemption of their property as 
possible from Chinese jurisdiction, their present policy of turning over prop- 
erty to the Chinese, registration with the government, and even refusal of 
foreign protection and prosecution of claims becomes interesting.“* Such 
action breaks down a laboriously constructed status built up for the mis- 
sionaries by special request and with no small amount of alteration of na- 
tional policies. 

Perhaps the only interest for the international lawyer of such a study as 
this lies in its attempt to trace the development and present position of a 
special property status accorded by one country to aliens of a single profes- 
sion. 

118 Civil Code of Japan, Articles 34 and 35. 

114 While the stand taken by the American missionaries recently in seeking to forego diplo- 
matic protection and intervention on behalf of their persons and property is related to the 


question discussed here, it forms too large a topic in itself for treatment within the confines 
of this paper. 
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SELF-HELP IN TIME OF PEACE 


By ALsert E. HINDMARSH 
Assistant Dean, Harvard College 


International law, whether customary or conventional, has been assumed 
to rest ultimately on moral or non-physical sanctions. In speaking of the 
“sanctity’’ of international agreements more often than of the “‘sanctions’”’ 
upon which their effectiveness may depend, we have placed ultimate faith 
in the non-coercive means of giving effect to international law and inter- 
national obligations. The practice of states, however, shows a striking 
number of instances in which material self-help sanctions have been exercised 
in time of peace to give effect to international rights. 

In spite of tangible advances since 1920 in the organization of the world 
community for judicial settlement of international disputes, states continue 
to show a strong determination to demand sanctional guaranties of law. 
This fact has been the basic explanation of the complete failure of several 
multipartite treaties attempting to eliminate the possibility of so-called 
aggressive wars; it is the real reason also for the partial rather than complete 
success of existing agreements such as the Covenant of the League of Nations 
and the Pact of Paris. The problem which grows out of this seemingly 
inevitable demand is by no means new; indeed, if the immediate problems of 
security and guaranty are accepted as novel, one may overlook the advan- 
tages of a retrospect view of historical trends. 

There is another reason for looking backward at the problem of self-help 
or coercive sanctions of international law. The history of the development 
of international law, especially during the 19th century, indicates that a large 
part of our substantive law today represents the crystallization of state 
practices. However much we may decry the acts of states and statesmen, 
we find that international law tends to follow the facts of international life. 
From an idealistic point of view, the law should more often accord with the- 
ory, often anticipatory of conditions of international life. Realistically, 
however, we must accept the closer connection between practice and law. 
This is but another way of saying that we may safely forecast developments 
in the field of international law only after a study of actual practices of states. 

In at least one direction progressive theory has succeeded too well. The 
twin conceptions of state sovereignty and state equality, contradicted as 
they are by the obvious facts of state existence, have become so firmly rooted 
that they appear too often as real obstacles to peace. A clearer vision of 
the deviation of state practice from the impractical deductions which flow 
from these concepts may well serve to hearten those who think the work of 
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world organization proceeds too slowly. The history of self-help sanctions 
of international law indicates a steady movement towards international 
organization. 

It is the purpose of the present study to point out the evolutionary devel- 
opment of sanctional guaranties of international law; to indicate the trend 
from individual self-help methods to state self-help methods, and the in- 
evitability of the movement towards the internationalization of coercive 
sanctions; and to suggest the necessity of prohibiting, in current attempts to 
encourage amicable settlement of international disputes, the use of state 
self-help coercive methods. 


MEDIAEVAL INDIVIDUAL SELF-HELP 


The chaotic and lawless conditions which ensued as a consequence of the 
dismemberment of the Roman Empire, and which prevailed for centuries 
until the comparative stabilization of feudalism was attained, imposed upon 
those who moved beyond the effective jurisdiction of local law the continual 
risk of loss or injury at the hands of marauders. The individual, especially 
the prosperous merchant, found it necessary to seek protection and redress 
by his own efforts. The prevalence of unregulated violence between mem- 
bers of different communities was generally recognized as deplorable, but 
existing conditions appeared to justify in principle the right of the individual 
to secure justice, or at least redress, in his own behalf and by his own efforts 
so long as no other means were available. The natural right to defend one’s 
own person and property could hardly be denied, although there were those 
who regarded its exercise as the cause rather than the result of the chaos of 
the times. The apparent disorder of unrestrained private warfare gradually 
yielded to legal regulation and restraint. There was thus introduced in the 
13th century, a legally recognized self-help method of securing redress. 
Resort by the individual to forceful measures of self-redress was formally 
sanctioned by the sovereign; treaties and legislation clothed the practice 
with legal character by elaborating detailed procedure governing resort to 
and exercise of such measures. 

In so far as mediaeval sovereigns by ordinances and treaties conceded to 
‘aggrieved subjects the right to focus their own claims against members of a 
foreign community, a certain legal distinction was given to the practice. 
It acquired in the 13th century the name of reprisals, and remained through- 
out the next three centuries the usual method of settling, or at least re- 
dressing, minor grievances between members of foreign communities.’ 
Contacts between different communities were limited very largely to com- 
mercial intercourse. Recourse to private reprisals was, therefore, relatively 


1The term “reprisals” occurs first in juristic writings of the 13th century. Maccoby, 
Cambridge L. J., 1924-26, Vol. 2, p. 60. In its restricted legal sense it is not found in the 
codes of Roman law nor did the Romans follow the practice. Bynkershoek, Quaestiones 
Juris Publici, pp. 182-184. 
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frequent and called for increasingly strict regulation and, in the nature of the 
times, some theoretical justification. 

As a theoretical basis, elaborated by the earliest writers on the subject, 
the conception of national or communal solidarity was generally held.’ 
This view, according to which each member of a community was held re- 
sponsible in person and property for the debts and misdeeds of his fellow 
members, uti singulis et uti universitas, so far as members of a foreign com- 
munity were concerned, had, in the past, served only as a moral justification 
of the alleged right of a creditor to seek reparation by seizing the property 
or wealth of his debtor or of any of his debtor’s compatriots.2 Mediaeval 
jurists and mediaeval legislation confirmed this right, but as a legal liability 
attaching to members of any political group. The burden was not imposed 
without a corresponding benefit, for effect was given to a logical corollary 
of the theory; any loss or injury to the individual came to be regarded as of 
concern to the community as a whole, and the sovereign was placed under a 
moral obligation to authorize measures of redress. True, the obligation of 
the community and the sovereign was assumed to end when the latter had 
formally authorized the plaintiff subject to seek redress by his own efforts 
and in his own behalf. Lack of material resources and organization, rather 
than failure to accept all the implications of the theory of communal solidar- 
ity, prevented the community from doing more. 

The exercise of private reprisals was subject to minute regulations. 
These derived from local legislation, as in England, from numerous treaty 
provisions, as between Italian city-states, and from a growing body of 
customary law, especially noticeable in France. The practice was funda- 
mentally defiant of elementary principles of justice. Nevertheless, the 
procedural requirements, derived from the above sources and further 
developed by jurists, indicate marked tendencies towards a sense of state 
responsibility as well as the recognition of principles now regarded as es- 
sential in inter-state relations. Insistence upon proof of manifest denial 
of justice, the issuance of preliminary letters of request, the requirement of 
bonds or securities against abuse, and the necessity of judicial condemnation 
of seizures in the nearest admiralty court—all represent futile but funda- 
mentally proper attempts to regulate a practice peculiarly subject to wide 
and flagrant abuse. 

However detailed the procedure by which private reprisals were au- 
thorized, and however severe the regulations which governed their execution, 
they remained a species of individual self-help, a form of private war. The 

*See especially Bartolus of Saxoferrato, Consilia, quaestiones et tractatus; tractatus rep- 
resaliarum, written 1354, pub. 1588; De Legnano, De Bello, de Represaliis, et de Duello, 
written 1360; trans. T. E. Holland, ed. 1917. 

3 See Nys, Les Origines, p. 63; Nys, Le Droit Int., p. 584; Mas Latrie, Du Droit de Marque 
ou Droit de Représailles au Moyen-Age, pp. 5, 8; Grotius, De Jure Belli ac Pacis, Bk. 3, Ch. 


2, sec. 2; Vattel, Law of Nations, Bk. 2, secs. 71-77, 344; Molloy, De Jure Maritimo, pp. 25, 
26; Trelles, Academie de Droit International, Vol. 17, Pt. 2, p. 310. 
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practice was legalized, not because it was inherently good, but because, in 
most cases, redress by other means was not procurable. States were not as 
yet fully conscious of their réle as ‘‘representatives of their subjects’ interest 
abroad,” * nor did they have the inclination or the means to press, by the 
necessary forceful measures, the claims of individual subjects against foreign 
states. The rise of national states, with a new consciousness of this duty 
and with effective material means to prosecute, by force if need be, such 
claims, discouraged and eventually made unnecessary any reliance upon 
individual self-redress. When the state inclined to regard an injury inflicted 
upon a subject as an offense against itself in its sovereign capacity, the issue 
of letters of reprisal was contradictory. Direct state action was a logical 
consequence. 

The transition from private to public self-help had begun in the first half 
of the 18th century. Vattel refers to public reprisals, but does not note the 
shift from private to state self-help as de Martens does a few years later.® 
The last letters of private reprisal issued in France were granted by Louis 
XVI in 1778 to two Bordeaux merchants who had lost eleven vessels to 
English marauders.’ Application was made to the French king in 1826 
for a letter of reprisal against the Regency of Algiers, but the application 
was denied by the sovereign and later by the Council of State.? The latest 
treaty recognition of the right to issue letters of reprisal is found in the Treaty 
of Commerce between France and England in 1786; the right is there con- 
fined within a narrow scope.*® 


4 Maccoby, p. 65. 

5 Vattel, Bk. 2, sec. 342; Maccoby, p. 67; de Martens, Essai concernant les Armateurs. 
Vattel insisted that reprisals were limited to state action taken to enforce pecuniary claims. 
Examples of what are now termed public reprisals Vattel observed in the 18th century and 
referred to as “pretended reprisals.’”” The whole conception of modern reprisals as the use 
of force short of war, by the state, to secure redress for an international delinquency was 
lost to him by his insistence upon the narrower basis of a casus peculiar to mediaeval private 
reprisals. See Westlake, Collected Papers, pp. 593-594. 

6 A copy is found in Ortolan, Diplomatie de la Mer, I, App. J; also, Fiore, Vol. 2, p. 665. 

7 Wheaton (Lawrence), Elements of International Law, p. 509, note 168; Ducrocaq, 
Représatlles en temps de paiz, p. 26. In 1857 a curious brief was submitted to the United 
States Secretary of State in behalf of P. S. Shelton et al, who petitioned for a letter of request 
preliminary to a petition for permission to execute special reprisals against Venezuela. 
The grievance was based on dispossession of the petitioners of a small guano island (Aves) 
in the Caribbean by a Venezuelan naval force. To the petitioners “one of the strongest 
reasons demanding the recognition of the law of special reprisals” was that “claimants 
would not be left to the mercy of ignorant, lazy, inefficient . . . diplomatic officials. . . .” 
It would also save correspondence! “The idea of this great principle having become ‘ob- 
solete’ is perfectly absurd. Principles never die.”” Sen. Doc., Vol. 4, No. 10, 2nd sess., 
36 Cong. (1860-61). No action was taken. 

There is no example of special reprisals in the history of the United States. Moore, 
Digest of International Law, Vol. 7, pp. 122-123. 

8 Receuil de Traités, D’Hauterive et de Cussy, Art. 3, Part 1, Vol. 2, p. 89. The French 
Penal Code (1900) in Art. 85 makes an indirect reference to reprisals: “‘Quiconque sera, par 
des actes non approuvés par le gouvernement, expose des francais a éprouver des représailles 
sera punt du banissement.’’ Ducrocq, p. 25. 
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The significance of the practice of private reprisals from the 13th to the 
18th century does not lie wholly in the remarkably orderly procedure which 
governed the issue of letters of marque and reprisal, although, in a period in 
which restraint and moderation were not the outstanding traits, that is note- 
worthy. The practice is significant rather because it was built upon a 
theory—the theory that an injury to an individual is an injury to the entire 
community and, conversely, that the misdeed or debt of one member imposes 
a responsibility and a liability on the group—which has become the basis of 
the modern practice of coercive protection, especially under the assumed 
right of intervention.°® 

To some extent, also, the statutory regulations governing the seizure and 
adjudication of property under authorization of letters of marque and re- 
prisal have formed the basis of the law of prize. Regulation and procedure 
came to a high state of order during the period when maritime seizures under 
letters of reprisals were common. The conditions of peace and judicial 
restraint gave to the rules an atmosphere of fairness and moderation impos- 
sible under mediaeval conditions of war and even more impossible under an 
unregulated system of privateering. A direct link between a basic principle 
of prize law and the theory of reprisals is illustrated by De Lapradelle,— 
“La théorie des représailles se rattache a la théorie de la protection, et la question 
de savoir contre qui le droit de capture existe se raméne G celle de savoir sur qui 
s’exerce la protection du soverain ennemi.”’'° The liability of private property 
to capture during war time may be defended on other and more immediately 
practical grounds, but the legal principles inherent in the process of deter- 
mining that liability to capture and condemnation revert to the basic theory, 
and often to the procedure, of mediaeval reprisals. 


STATE SELF-HELP 


The rise of strong national states and the consequent removal of those 
conditions which had given rise to the practice of individual self-help and 
which had served to justify the practice, account for the abandonment of 
regulated individual self-help. During the latter part of the 18th century 
the shift was from individual self-help to state self-help. The transition 
was probably the result of several connected influences. States were coming 
to recognize their réle as protectors, both abroad and at home, of the in- 
dividual interests of their members. It had become more and more apparent 
that individual self-help was inherently opposed to restraint and regulation; 
moreover, the practice, even when properly regulated by the state, was seen 
to be a usurpation of state or public functions. During the 17th and 18th 
centuries states as sovereign entities were coming into full possession of the 
powers implied in the absolutist conception of sovereignty. As individual 
self-help of the earlier periods was a logical consequence of the absence of 

* Borchard, Limitations on Coercive Protection, this JouRNaL, Vol. 21 (1927), p. 303. 


10 De Lapradelle and Politis, Receuil des Arbitrages internationauz, Vol. 1, p. 109, Note 
Doctrinale, Affaire du Betsey. 


320 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


internal order and centralized authority, so modern state self-help, developed 
fully in the 19th century, may be regarded as a result of the absence of in- 
ternational organization affording proper guaranties of order and justice 
within the world community. 

State self-help methods have been adapted to the needs of prevailing 
conditions. Under the guise or pretext of seeking redress for an interna- 
tional delinquency, states have resorted to the use of embargoes, pacific 
blockades, seizures of property, occupation of territory, bombardments, and 
intimidation by display or threat of force. The incidence of many of these 
acts of coercion upon the interests of third states, without whose tacit con- 
sent the measures applied would often have been ineffective, together with 
the existence of a generally accepted system of international law defining 
the rights and duties of states, often seemingly inconsistent with the execu- 
tion of these methods, has given rise to numerous legal problems. The 
recurrence of these problems in the form of concrete cases is not beyond ques- 
tion. If one gives full faith and credit to Article 16 of the Covenant of the 
League of Nations their importance is obvious; the “‘sanctions”’ article of 
the Covenant is founded on a blockade—a “‘pacific’”’ blockade to those for 
whom a ‘‘ League war’’ is not conceivable." Quite aside from Article 16, it 
would seem that the right of self-help is still upheld. The incident of Corfu 
may be repeated, and it should be noted that the Italian defense of the Corfu 
incident was based on the ground that the measures of coercion were a ‘‘ most 
moderate form of reprisal,” not prohibited by general international law or 
by the Covenant.” 

The solution of the legal problems connected with the exercise of self-help 
methods depends in large part upon the assignment of a definite status in 
international law to the practice. The right of a state to seek redress by 
coercive methods, under restrictions limiting the scope of the exercise, was 
practically unquestioned during the 19th century. Inasmuch as interna- 
tional law is largely customary law derived from state practice, it has been 
generally contended that the right of self-help had been established as a prin- 
ciple of international law as a result of continuous and fairly uniform practice. 
Again, it has been staunchly maintained that the practice draws its justifica- 
tion from the fundamental right of a state to exist and to preserve its in- 
dependent existence. 

It is difficult, if not futile, to attempt to justify state self-help on this sec- 
ond and theoretical ground. Any right of resort to self-help methods based 
on the “right to exist’’, ‘‘independence’’, or “sovereignty’’ is too easily 
demolished in the simple retort that those primary or fundamental rights of 
the state guarantee right of exemption from as well as resort to such methods 


11 Tt is generally taken for granted that the enforcement of the League sanctions would 
not automatically produce a state of war. League of Nations Official Journal (Council), 
8th year, No. 7, July, 1927, pp. 834, 840; Miller, The Geneva Protocol, pp. 75, 91. 

“2L. N.O. J., 4th year, No. 11, Nov., 1923, p. 1314. 
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of coercion. One runs into greater confusion by opposing to the alleged 
right of self-help, founded in practice, the rights assumed to derive from the 
principle of ‘“‘equality of states.” It has long been the contention of pro- 
tagonists of small states that this principle holds both for political and for 
legal equality of all sovereign political entities; it is but a step to the con- 
tention (not uncommon) that the rights of all states must be measured by 
the ability or inability of the weakest member to exercise those rights. 
Because, it is concluded, a small state is physically unable to coerce a major 
Power, all coercion is illegal. Attempts thus to fit the facts of international 
life into an arbitrary pattern of theoretical concepts serve no useful purpose; 
they do not elucidate or interpret the facts nor do they give a semblance of 
truth to the theory. 

The basis of state self-help may be explained to practical advantage quite 
aside from theoretical derivations. It would seem that the existence of the 
fundamental right of a state to seek redress for injuries suffered has been a 
condition of the absence of proper state organization. In so far as states 
were unwilling to extend the scope of arbitration beyond very narrow limita- 
tions and international law lacked positive international sanctions, the right 
of a state to resort to physical coercion was necessarily co-existent with the 
fact of international delinquency. Self-help methods have been a necessary 
accompaniment of a system of international law which developed, during 
the 19th century at least, without positive sanctions. 

It is not difficult to see in the exercise of self-help coercive sanctions 
numerous dangerous tendencies. To allot to a claimant the functions of 
sheriff and judge in his own case is sheer defiance of elementary principles of 
justice. Nevertheless, practically every case of official objection to the 
exercise of self-help methods during the last century, aside from the objec- 
tions of peccant states, was occasioned by the possible application of such 
measures to property of third states. The peculiar dependency of the 
success of a pacific blockade upon its application in some degree to vessels 
of third states accounts for the fact that 19th century discussion of self-help 
problems centered on the legality of the pacific blockade. By the end of the 
century the practice was generally regarded as having some legal basis, 
probably because of a century of frequent use. The limitations which were 
assumed to differentiate the practice from formal warfare are peculiarly 
suggestive of mediaeval limitations upon the practice of individual self-help, 
and, it is submitted, are characterized by the same contradictory futility. 
The pacific blockade must, it was held, be specific in its application, working 
injury only to the offending state; its specific nature must be further em- 
phasized by its character as a means of redress for a designated international 
delinquency and by the necessity of maintaining proportionality between the 
grievance and theredress. It was believed that self-help methods, so restricted 
in practice, would be divorced from the “‘ military necessity’’ which enlarges 
the scope of belligerent operations to include neutral persons and property. 
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In practice it was only the eternal vigilance of third states which kept 
pacific blockades within bounds. British protests were necessary to restrict 
the application of the French blockade of Formosa (1884), eventually 
declared a war blockade; American protests against the application of a 
pacific blockade to “‘neutral’’ vessels have been immediate and emphatic.'* 
It is significant that during the past century there were some 25 instances 
of the use of coercive sanctions by interested Powers, nine of these being 
major blockade operations by France and Great Britain, and yet in only a 
very few instances was any protest made by third states. 

A realization of the fact that resort to state self-help is given its only 
legal basis by the frequent practice during the past century is important. 
It points the way to the significance of changing world conditions. Resort 
to the use of force in time of peace has been condoned in practice largely be- 
cause the world lacked the internationally organized machinery to bring 
recalcitrant states to task. Any legal or moral justification which the prac- 
tice had was derived from this fact, strengthened by frequency of precedents. 
It may be admitted that the practices of states are the primary source of 
international law, but the positing conditions of these practices must be 
scrutinized, especially in a rapidly changing world. International lawyers 
and statesmen can ill afford to regard past events as having crystallized 
the law any more than they can afford to hope that practice can be fitted 
into a priori theoretical conceptions. Political conditions of the Middle 
Ages made necessary the legalization of individual self-help. Long-standing 
practice alone was never regarded as the whole justification of the practice; 
consequently the practice disappeared with the conditions in which it had 
been rooted. In much the same way the advance of world organization 
tends at present to weaken the basis of state self-help. The conditions 
which justified its use in the past century, a world unorganized for the judicial 
settlement of international disputes, have, for many states, passed away. 
Coercive methods of state self-help, admittedly always beyond the pale of the 
international law of peace, have nevertheless been tolerated and possibly 
regarded in the face of such conditions as proceeding from a fundamental 
right of state existence. Continuing insistence upon a right of self-help 
must, however, have a deterrent effect upon the development of methods of 
peaceful settlement of international differences. 

The Corfu incident in 1923 and the Manchurian crisis of the past few 
months remind one that the problem of eliminating state self-help remains 
current in spite of notable advances in world organization, such as the League 
of Nations, and in spite of the world mobilization of peace sentiment as 
evidenced in the Pact of Paris. Progress in both peace sentiment and peace 
machinery makes it anachronistic and retrogressive to labor at distinctions 
such as are involved in attempts to recognize a status of interstate relations 

18 See U. S. For. Rel. (1897), p. 255, re pacific blockade of Crete; ibid. (1903), pp. 420, 
423, re alleged pacific blockade of Venezuela. 
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intermediate between peace and war. All those tests designed to charac- 
terize a ‘‘state”’ of reprisals, such as the objective character of the measures 
employed, attitude of the coerced state, and intention of the coercing state, 
suffer from lack of practicability. During the 19th century it was possible 
for third states whose interests were not directly affected to regard certain 
forms of coercion as force short of war so long as neither state directly 
concerned chose to insist on belligerent rights and neutral obligations. 
The facts of international life have made that concession more and more 
difficult, until today the closely knit economic condition of the world gives 
nearly all states a direct economic, if not political, interest in stability and 
peace throughout the world. Blockades, interventions, and threats of 
hostile measures, whether actual, impending, or rumored, interrupt com- 
merce and disturb markets in all countries. The adverse economic effect is 
especially strong in the offending state, which is thus often handicapped in 
making the amends demanded of it. 

The era of state self-help, a sort of state of nature era in the history of the 
society of states, is drawing to a close. The causes which drew disjointed 
communities into organized states operate today to bring about the inter- 
national organization of so-called sovereign entities. A very significant part 
of the process will be the transition from state self-help to international sanc- 
tions of international law. It may be well to summarize these causes. 

In the first place, it can no longer be said of the international community 
that it lacks organization for judicial settlement of international disputes and 
the enforcement of international law. It was that deficiency until the pres- 
ent century which served to justify in large measure the practice of self-help. 
States have no longer the same moral ground for resort to the use of force or 
coercion to secure the enforcement of their rights. 

Secondly, there is a determined effort, partly successful, to clarify the 
rights and duties of states. Definition of the rights and duties of states, 
whether or not embodied in a code of international law, will serve to strengthen 
the tendency away from self-help. Certainty of what the law is and of what 
the duties are will decrease the reluctance of states to submit differences to 
judicial settlement. 

Thirdly, it is becoming apparent that the practice of self-help is less and 
less effective in securing the advantages of a stable and orderly condition 
which it has presumed to promote. Weaknesses, inherent and inevitable, 
cannot be ignored. Adverse economic effects have been noted above. The 
tendency of the coercing state to act arbitrarily increases with the weakness 
of the offending state.4 This tendency is aggravated by the equivocal 


4 This is illustrated by the course of events in 1901 when France occupied Mitylene. 
Before the seizure of the customs house, M. Delcassé indicated that the measures to follow 
would increase in stringency in direct proportion to the delay in the satisfaction of the French 
claims against Turkey. As the Sultan delayed settlement, the monetary claims also in- 
creased. M. Delcassé explained that the “moral” stakes advanced with the delay. Mon- 
charvilles, R.G.D.I.P., Vol. 9 (1902), pp. 677, 700. 
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position which the coercing state assumes, being at one time plaintiff, judge 
and sheriff in its own behalf. Non-legal factors, such as political and eco- 
nomic considerations, often govern the situation. 

Finally, self-help methods are ineffective as pacific sanctions where the 
parties are of equal or nearly equal strength. The practice is applicable as a 
sanction, but only to inferior Powers. 

The possibility of a trend towards the organization of international sanc- 
tions raises the question as to the necessity of coercive sanctions of any kind. 
There are those who believe that, by the increase of a moral sense and a law- 
abiding sentiment, the neglect, inability, or unwillingness of states to fulfill 
their international obligations may be eliminated and the reason for the coer- 
cive sanctions thereby removed. It should be observed that the existence 
of a sense of international obligation may owe its origin to the effectiveness 
of the law over a long period, an effectiveness originating from the inherent 
reasonableness of the rules and from a reasonable certainty that violation 
results in immediate liability to repair the breach. It may well be that the 
sentiment of international responsibility is a slowly accumulating result 
founded in part in the very sanctional bases for which it is often suggested 
as a substitute. 


INTERNATIONAL USE OF FORCE IN TIME OF PEACE 


The creation of the League of Nations has introduced new conditions of 
state existence. These new conditions morally, if not legally, undermine the 
practical reasons advanced to justify resort to state self-help. It may be 
true that the obligations assumed under the Covenant do not legally 
eliminate, in precise terms, the right of a state to exercise self-help measures 
such as those used by Italy in 1923 and by Japan in Manchuria since Septem- 
ber 19, 1931. The uncertain content of such a phrase as ‘‘any dispute likely 
to lead to a rupture” (Article 12) cannot be regarded as an effective legal 
prohibition of resort to state coercion. Nevertheless, the machinery pro- 
vided by the Covenant, supplemented in the Permanent Court of Interna- 
tional Justice, may well become the means by which international law 
and standards of international justice will receive their first sanctional 
guaranties. 

The absence of definite prohibition in the Covenant of measures of force 
short of war, such as those recently employed by Japan in Manchuria, raises 
a problem which should be faced squarely. There is obvious contradiction 
between the continuing legal possibility of coercive measures of state self- 
help and the avowed purpose of the Covenant. Articles 12 to 15 set forth 
an obligation to employ pacific methods for the settlement of international 
disputes, but the reference is to disputes of a qualified character; the qualifi- 
cation opens the way to interpretation founded on subjective and uncertain 
criteria. The efficacy of Article 16 is minimized by the Assembly Resolution 
of 1921 which virtually confirms the right of each state to decide for itself 
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upon the execution of the sanctions therein. It is difficult to see in Article 
11 more than an extension of the League’s functions as a conciliatory body, 
without prohibitory powers. True, the League is authorized by Article 11 
“to take any action that may be deemed wise and effectual to safeguard the 
peace of nations.”” The onus of proving the existence of war or threat of 
war is placed upon the League, however, as a condition of this jurisdiction. 
As in the Corfu and Manchurian cases, a major Power acting against a small 
or weak state is too able to contend that there is neither war nor threat of war. 

It is possible that the logical solution of the problem of bridging the gulf 
between the present legal use of force short of war and the general purpose 
of the Covenant to provide for amicable settlement of all international dis- 
putes, is to be found in regarding all measures of force as equivalent to resort 
to war. So regarded they would be unquestionably violative of the obvious 
obligation assumed in the Covenant. Of course, this objective criterion is 
arbitrary; it is not subject to distinctions of varying degrees of intensity or 
different methods of physical coercion. It would seem preferable, however, 
to a situation which permits the success of contentions presented by Italy 
before the Council in 1923 and by the Japanese delegate in 1931. 

The nature of the problem of sanctioning international law, as well as the 
historical evolution of society, suggests that the world community of states 
must, as an organized group, become the source of effective sanctions, both in 
authoritative determination of the occasion and the execution of the measures 
required. In effect, the Covenant provided for the enforcement of only one 
phase of international law—the duty of a state to refrain from resort to war 
without good cause, without due deliberation, and without first attempting 
to settle the difference by designated amicable methods. If a large part of 
the world community is able to organize to provide an effective sanction for 
one phase of international law, it may not be futile to look toward the organi- 
zation of states for effective enforcement of international law as a legal sys- 
tem. The present trend suggests economic pressure founded ultimately on 
organized coercive action. 

Some concepts, such as state sovereignty, will have to be modified in the 
process; but if international law will increase in effectiveness as the result of 
the possibility of definite sanctional enforcement, then the culmination of 
the historical trend from private self-help, through state self-help, to inter- 
national enforcement of international law should be regarded as an im- 
mediate and a desirable objective. The transition from state self-help to 
international sanctions will be slow. Realization of weaknesses and abuses 
in past practice will aid as well as deter the advance. Of course, the ulti- 
mate goal of international law as a system of law will remain the attainment 
of a condition in which members of the world community will act in ac- 
cordance with accepted rules of conduct solely from a sense of duty and 
inherent respect for law. That era is obviously not yet, even within the 


16 Records of 2nd Assembly, pp. 453, 739-740. 
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state, the members of which are subject to strong moral and social forces. 
Meanwhile, the hope is that the organization of the physical as well as the 
moral force of the family of states will serve to obviate the necessity of resort 
to the use of coercion under any conditions because of the overwhelming 
influence such sanctions would have as guaranties for the peaceful settlement 
of international disputes. 
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EDITORIAL COMMENT 


USE OF FORCE AND WAR 


The use of physical force by one state within the territory of another state 
does not necessarily imply the existence of war in the legal sense. By 
Article 1 of the Hague Convention of 1907 relative to the Opening of Hos- 
tilities, ‘‘The Contracting Powers recognize that hostilities between them- 
selves must not commence without previous and explicit warning, in the 
form either of a declaration of war giving reasons or of an ultimatum with a 
conditional declaration of war,’ and as concerns third Powers ‘‘the state 
of war shall not take effect in regard to them until after the receipt of notifica- 
tion” or unless ‘‘it is established beyond doubt that they were in fact aware 
of the state of war.” Under this convention there might be a state of war 
in the legal sense after declaration even though there might be no use of 
force upon the part of either state. In another convention of 1907 relating 
to the recovery of contract debts, the Hague Conference recognized the 
distinction between war and the use of force by embodying in Article 1 the 
following, ‘‘The Contracting Powers agree not to have recourse to armed 
force for the recovery of contract debts” until after failure of arbitral 
measures. 

Many bilateral treaties, like that between the United States and Belgium 
of 1929, provide for submission of disputes to international commissions 
and that the parties will not ‘‘resort with respect to each other to any act 
of force during the investigation to be made by the Commission and before 
its report.” The report is to be within one year or a time agreed upon. 
After 1913 the United States became a party to a large number of treaties 
which refer to war and to hostilities, as in the treaties providing for com- 
missions of investigation, where the parties “‘agree not to declare war or 
begin hostilities during such investigation and report.” 

The Pact of Paris for the Renunciation of War, August 27, 1928, while 
renouncing war ‘‘as an instrument of national policy” did not, as was shown 
in the exchange of notes, renounce the use of force as a means of self-defense. 
There are often differences of opinion as to what measures are defensive, and 
thus far no definition of offense or aggression has been generally accepted. 

The war between the United States and Germany, declared April 6, 1917, 
and terminated so far as the Allied Powers were concerned by the ratification 
of the Treaty of Versailles, January 10, 1920, was, by joint resolution of the 
Congress of the United States, declared at an end on July 2, 1921, and this 
resolution was subsequently embodied in the treaty of August 25, 1921, 
which was proclaimed as binding on ‘‘the United States and the citizens 

327 


328 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


thereof”? on November 14, 1921. Certain acts of Congress by joint resolu- 
tion of March 3, 1921, were to be “‘construed as if the war” with Germany 
“had ended,” while other acts and proclamations ‘‘ were excepted from the 
operation of the said resolution.”” There existed accordingly for the United 
States a legal state of war for a considerable period after the use of force 
had ceased. 

The use of force without any legal state of war has been frequent. The 
reasons advanced for such use of force have varied. The use of force is a 
fact which may be admitted, and “‘accommodation to the facts’? may be 
essential, but war or belligerency is a status which “‘it belongs to the political 
department to determine.’ For the understanding and interpretation of 
treaties, the Supreme Court has emphasized the distinction between ‘‘the 
existence of war in a material sense and of war in a legal sense.”’ 

There may, therefore, be a state of war without the use of force or after 
the use of force has ceased, or there may be the use of force without a state 
of war. The physical results of the use of force may be the same in all cases, 
but the legal results are clearly distinguished. 

GEORGE GRAFTON WILSON 


THE SENATE AND OBLIGATORY ARBITRATION TREATIES 


The first practical attempt on the part of the United States to adopt 
obligatory arbitration for the settlement of international disputes arising in 
the future is found in the unratified treaty with Great Britain, signed on 
January 11, 1897, by Secretary of State Olney and Sir Julian Pauncefote, 


then British Ambassador at Washington. Py this treaty the parties agreed 
to submit to arbitration, in accordance with its provisions and subject to its 
limitations, all questions in difference between them which they might fail to 
adjust by diplomatic negotiation. 

The Foreign Relations Committee of the Senate reported this treaty to the 
Senate for favorable action, subject to several drastic amendments. All of 
these amendments were designed to require participation by the Senate as a 
part of the treaty-making power in carrying out the treaty stipulations. 
The most important of these was the insertion, after the provision agreeing 
tosubmit certain questions of difference to arbitration, of the following condi- 
tion: ‘‘and any agreement to submit, together with its formulations, shall, in 
every case, before it becomes final, be communicated by the President of the 
United States to the Senate with his approval, and be concurred in by two- 
thirds of the Senators present, and shall also be approved by Her Majesty 
the Queen of the United Kingdom of Great Britain and Ireland.’’! 

It is stated in the minority report of the Foreign Relations Committee, 
which agreed to all the amendments proposed in the majority report, that the 
purpose of this provision was “‘to preserve the constant and unembarrassed 


1 Compilation of Reports of Committee on Foreign Relations, U. 8S. Senate, 1789-1901, 
Vol. 8, p. 389. 
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action of the Senate in providing for the formulation and submission of cases, 
as they arise, to arbitration,’’ and, also, that ‘‘every member of the Commit- 
tee has come to the conclusion that the amendment reported is a necessary 
provision to guard against misinterpretation. ‘‘It is further stated that ‘‘To 
the government and people of the United States this is a matter of the great- 
est concern, because it directly affects the distribution of the treaty-making 
power between the President and the Senate, under the Constitution.”’? 

The Senate added some further amendments to those proposed by the 
committee, the most important of which was the express exclusion from arbi- 
tration of a group of questions not considered suitable for that treatment. 
Notwithstanding these modifications, the Senate refused its consent to the 
treaty, and the resolution of ratification was rejected through failure to 
receive a two-thirds vote. é 

This was the beginning of a long-drawn-out contest between the Executive 
and the Senate involving the question of the surrender by the Senate of its 
right to pass, in every case arising under treaties for the arbitration of future 
questions of difference, upon the organization of the arbitral tribunal and the 
jurisdiction to be conferred upon it, including the questions to be submitted 
and the terms of submission. 

The minority report was made by Senator Morgan, and presents with great 
force the arguments relied upon by the Senate in maintaining its position on 
this subject. 

The next occasion upon which this issue was presented was when the arbi- 
tration treaty, negotiated by Secretary Hay, with France in 1904 was sub- 
mitted to the Senate for its approval. This treaty was modeled on a treaty 
signed October 14, 1903, between Great Britain and France, and was one of a 
series negotiated by Secretary Hay with eleven of the signatories of the 
Hague Convention of 1899, as a result of a circular letter issued by Secretary 
Hay in October, 1904, through the American diplomatic officers, offering to 
enter into such treaties with any other nation similarly disposed.‘ 

The basis of these treaties was Article XIX of the Hague Convention of 
1899 for the Pacific Settlement of International Disputes, by which the signa- 
tory Powers reserved to themselves the right of concluding agreements with a 
view of referring to arbitration all questions which they shall consider possi- 
ble to submit to such treatment. 

Pursuant to the procedure contemplated in that article of the convention, 
these treaties defined the questions which were agreed upon as suitable for 
submission to arbitration by the Permanent Court at The Hague as estab- 
lished by the 1899 Convention, but provided that “‘in each individual case 


*Compilation of Reports of Committee on Foreign Relations, U. S. Senate, 1789-1901, 
Vol. 8, pp. 410-11. 

* Executive Journal, U. S. Senate, 55th Congress, Part I, p. 102. 

‘ Foreign Relations of the United States, 1904, pp. 8-10; Moore, International Law Digest, 
Vol. VI, pp. 101-03. 
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the high contracting parties before appealing to the Permanent Court of 
Arbitration, shall conclude a special Agreement defining clearly the matter in 
dispute, the scope of the powers of the Arbitrators, and the periods to be 
fixed for the formation of the Arbitral Tribunal and the several steps of the 
procedure.” 

The terms of these treaties proved to be acceptable to the Senate, except 
in so far as they disregarded the very positive position taken by the Senate 
on the Olney-Pauncefote Treaty, that the treaty must reserve the right of 
the Senate to pass upon the scope of the arbitration and the terms of sub- 
mission in each individual case before submission to arbitration. The 
Senate accordingly, in order to reserve this right, proposed an amendment, as 
a condition of ratification, substituting the word “treaty” in place of the 
words “‘special agreement’’, thus insuring its participation as part of the 
treaty-making power in determining in each case ‘‘the matter in dispute, 
the scope of the powers of the Arbitrators, and the periods to be fixed for the 
formation of the Arbitral Tribunal and the several steps of the procedure.”’ 
This amendment was unacceptable to the executive branch of the govern- 
ment, and these treaties were not ratified. 

The situation thus developed remained undisturbed until 1908, when Mr. 
Root was Secretary of State. In that year Secretary Root proceeded to 
revive the Hay treaties, but, recognizing the strength of the Senate’s position, 
he revised their terms so as to meet the conditions imposed by the Senate. 
Instead, however, of simply substituting the word ‘‘treaty” for the words 
“special agreement’’, as proposed in the Senate amendment, the import of 
which might not have been entirely clear to the other signatory Powers, he 
left the provisions for a special agreement undisturbed, and inserted an ex- 
press stipulation, reciting, ‘It is understood that such special agreements on 
the part of the United States will be made by the President of the United 
States by and with the advice and consent of the Senate thereof.’’5 

These arbitration treaties thus revised were unconditionally approved by 
the Senate, and, in due course, some 24 of them were ratified in that form and 
later extended when their time-limits ran out. 

In consenting to the ratification of the Second Hague Convention for the 
Pacific Settlement of International Disputes, signed in 1907, the Senate 
adopted a somewhat similar formula for reserving its right of participation in 
the preparation for any arbitrations to be undertaken under that convention. 
The Senate resolution of ratification in that case was adopted on April 2, 
1908, and contained the provision ‘‘That the United States approves this 
Convention with the understanding that recourse to the Permanent Court 
for the settlement of differences can be had only by agreement thereto 
through general or special treaties of arbitration heretofore or hereafter 
concluded between the parties in dispute.’’ ° 


5 Supplement to this Journat, Vol. 2 (1908), p. 299. 
® Scott, Hague Conventions and Declarations of 1899 and 1907, p. 87. 
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In anticipation and furtherance of the Senate’s desire to reserve its right 
expressed in this resolution of ratification, Secretary Root had instructed the 
American delegates to the Second Hague Conference that their signature to 
the convention should be accompanied by an explanation to the effect that 
“in signing the general arbitration treaty the delegates of the United States 
desire to have it understood that the special agreements provided for in that 
treaty shall be subject to submission to the Senate of the United States.” ? 
This instruction was not followed by the delegates in signing the conven- 
tion, with the consequence that the Senate itself made the reservation 
above noted in its resolution of ratification. 

In the so-called Taft arbitration treaties of August 3, 1911, negotiated by 
Secretary Knox, with France and Great Britain, an attempt was again made 
to adopt obligatory arbitration for certain specified future questions of 
difference, but here, again, the provisions concerning the special agreement 
to be adopted in each case were not regarded by the Senate as safeguarding 
sufficiently its right of untrammelled preliminary participation. 

The questions which, in these treaties, the parties agreed to submit to 
arbitration, and the provisions for the special agreeinents in each case were 
as follows: 


Article I. All differences hereafter arising between the high contract- 
ing parties, which it has not been possible to adjust by diplomacy, relat- 
ing to international matters in which the high contracting parties are 
concerned by virtue of a claim of right made by one against the other 
under treaty or otherwise, and which are justiciable in their nature by 
reason of being susceptible of decision by the application of the principles 
of law or equity, shall be submitted to the Permanent Court of Arbitra- 
tion established at The Hague by the Convention of October 18, 1907, or 
to some other arbitral tribunal as may be decided in each case by special 
agreement, which special agreement shall provide for the organization of 
such tribunal if necessary, define the scope of the powers of the arbi- 
trators, the question or questions at issue, and settle the terms of refer- 
ence and the procedure thereunder. . . . 

The special agreement in each case shall be made on the part of the 
United States by the President of the United States, by and with the 
advice and consent of the Senate thereof... . 


But the last paragraph of Article III of the treaty provided: 

It is further agreed, however, that in cases in which the parties disagree 
as to whether or not a difference is subject to arbitration under Article I 
of this treaty, that question shall be submitted to the joint high commis- 
sion of inquiry; and if all or all but one of the members of the commission 
agree and report that such difference is within the scope of Article I it 
shall be referred to arbitration in accordance with the provisions of this 
treaty. 


This latter provision proved to be objectionable to the Senate on the 
ground that, as stated in the majority report of the Foreign Relations Com- 


7 Scott, The Hague Peace Conferences, American Instructions and Reports, p. 79. 
* Supplement to this JouRNAL, Vol. 5 (1911), pp. 249 et seq. 
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mittee, and under the committee’s interpretation of its meaning, it would in 
effect deprive the Senate of a constitutional right, and that even if it were 
constitutional to do so, ‘‘to deprive the Senate to this extent of their share in 
the treaty-making power would be most unwise and most perilous,’’ and that 
“‘to take from the Senate, in any degree or by any means, the power of saying 
whether a given question is one for arbitration or not is to destroy the power 
of the Senate on the most important point to be decided in connection with 
differences arising with any other nation.’ ® 

The Senate concurred in the views expressed in the committee’s majority 
report, and as a condition of ratification required that the treaty be amended 
by striking from Article III the entire paragraph which provided for the 
intervention of a commission of inquiry. This amendment was not ac- 
ceptable to President Taft, and he refused to proceed with the ratification of 
these treaties in amended form. 

The Senate again took occasion to put its position on record in giving its 
conditional consent to the adherence of the United States to the Statute of 
the Permanent Court of International Justice. Its resolution of approval, 
adopted January 27, 1926, expressly excluded ‘‘the optional clause for com- 
pulsory arbitration contained therein.”’ 

Notwithstanding the repeated and uncompromising assertions by the 
Senate of its determination to reserve its right, as part of the treaty-making 
power, of participation in arranging for the submission to arbitration of every 
question in dispute arising under general or special arbitration treaties, this 
asserted right was ignored by the executive branch of the government in 
negotiating the General Treaty of Inter-American Arbitration, signed on 
January 5, 1929." 

In this treaty all the Latin American countries joined with the United 
States in agreeing to submit to arbitration exactly the same kinds of contro- 
versies as were covered by the Taft arbitration treaties of 1911, but, in dis- 
regard of the Senate’s action on that treaty, it was attempted in this treaty to 
exclude the Senate from participation in making the special agreements for 
arbitration required in each case. 

The provisions of this treaty on this point are as follows: 

Article 4. The Parties to the dispute shall formulate by common ac- 
cord, in each case, a special agreement which shall clearly define the 
particular subject-matter of the controversy, the seat of the court, the 
rules which will be observed in the proceedings, and the other conditions 
to which the Parties may agree. 

If an accord has not been reached with regard to the agreement within 
three months reckoned from the date of the installation of the court, the 
agreement shall be formulated by the court. 


It will be observed that the effect of this article was to permit the executive 


® Senate Document, No. 98, 62d Cong., 1st sess, p. 7. 
10 Supplement to this Journat, Vol. 20 (1926), p. 73. 
11 Tbid., Vol. 23 (1929), p. 82. 
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branch of this government to adopt a special agreement without reference to 
the Senate and, in case of failure to agree, authority was conferred upon the 
arbitration court to formulate such agreement. Here again the Senate, in 
accordance with its historical position on this subject, took exception to the 
proposed method of procedure, which, in effect, excluded it from exercising 
any control over such agreements. Consequently, the consent of the Senate 
to the ratification of this treaty, as given in its resolution of January 19, 
1932,!2 was conditioned upon “‘the understanding to be made part of such 
ratification, that the special agreement in each case shall be made only by the 
President, and then only by and with the advice and consent of the Senate, 
notwithstanding any provisions of the treaty to the contrary.” 

It is of interest to note that this treaty was signed on the part of the United 
States by Frank B. Kellogg and Charles Evans Hughes. 

The real issue between the parties to the controversy above outlined has 
been the very simple one of who should act for the United States in making 
special agreements under treaties of arbitration for future questions of differ- 
ence, the necessity for which agreements has come to be generally recog- 
nized. The Senate seems to have had much the best of the contest, having 
secured the support of Secretary Root, one of our great Secretaries of State, 
and having successfully overcome the opposition of such earnest and able 
supporters of international arbitration as Secretaries Olney, Hay, Knox, 
Hughes and Kellogg. 

CHANDLER P, ANDERSON 


THE SENATE RESERVATIONS TO THE INTER-AMERICAN GENERAL TREATY OF 
ARBITRATION 


The United States Senate in giving its advice and consent on January 19 
to the ratification of the General Treaty of Inter-American Arbitration, 
signed at Washington on January 5, 1929, made certain reservations, the 
effect of which will be of interest to all advocates of the extension of arbitra- 
tion as a process for the settlement of international disputes. The first of 
these reservations relates to the special agreement, which, by the terms of the 
treaty, is to be made by the parties to the dispute, there being no reference to 
the necessity of ratification by the legislative body or one of the chambers 
thereof. In case the parties fail to agree upon the terms of the special agree- 
ment within three months after the installation of the arbitral tribunal, the 
latter shall formulate the agreement. In view of the attitude of the Senate 
in the past toward the conclusion of special agreements for the arbitration of 
disputes, it was a foregone conclusion that this provision of the treaty would 
not be acceptable to the Senate. It need cause little surprise, therefore, that 
the Senate should have given its advice and consent to the ratification of the 
treaty, subject to the reservation that any special agreement to which the 
United States should be a party could be made only with its approval. It 


12 Congressional Record, Jan. 19, 1932, p. 2307. 
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is, of course, true, and it is regretted by many, that this attitude of the 
Senate puts the United States in a position, with respect to arbitration, 
different from nearly all other countries. It is said that of sixty arbitration 
treaties registered with the Secretariat of the League of Nations down to 
1927, only two require the compromis to be approved by a legislative body or 
a chamber thereof, and it happens that both of these are treaties to which 
the United States is a party. It is further stated by the same investigator, 
that of 36 bilateral arbitration treaties which have been concluded among 
the Latin American States themselves, only those to which Brazil is a party 
provide for the submission of the compromis to the legislative organ for its 
approval.! 

None of the Latin-American reservations to the Inter-American Treaty 
require legislative approval of the special agreement, except that a reserva- 
tion of Guatemala requires that for the arbitration of boundary disputes the 
approval of the legislature shall be given in each case, in conformity with the 
constitution. Mr. Charles E. Hughes, one of the signers of the Inter-Ameri- 
can Treaty, referring to the suggestion that the special agreement should in 
each case be submitted for legislative approval, has declared that ‘“‘insistence 
on a plan of that sort would have been fatal to the conference [which formu- 
lated the treaty] and would have been regarded as evincing a desire to pro- 
vide for obligatory arbitration merely in form while rejecting it in fact.” * 
Mr. Hughes and Mr. Kellogg both signed the treaty, apparently with full 
approval of the article relative to the special agreement, possibly in the 
belief that since we were claiming the leadership in arbitration on the West- 
ern Hemisphere, the Senate might be induced to waive its asserted right to 
veto executive proposals for the arbitration of disputes with our Latin 
American neighbors. Such an assumption, however, was hardly justified 
in the light of the attitude of the Senate during the past 25 years. 

A second reservation of the Senate excludes the application of the Inter- 
American Treaty from three classes of disputes: first, pending questions or 
controversies; second, those which may arise in the future, relative to acts 
done prior to the date on which the present treaty goes into effect; and third, 
“‘controversies arising under treaties’’ concluded prior to the same date. It 
was doubtless the intention of the Senate by the first and second parts of the 
reservation to relieve the United States of an obligation to arbitrate disputes 
which might arise out of certain acts done or alleged to have been done by it 
in Latin-America in the past—in short to limit the arbitral obligation to 
disputes arising out of future acts. Precedents thus limiting arbitral obliga- 
tions have by no means been lacking in the past. The Locarno formula, for 
example, declares that the provision for arbitration or other procedure of legal 
settlement does not apply to “‘disputes arising out of events prior to the pres- 


1 Murdock, “ Arbitration and Conciliation in Pan-America,” this JourNAL, Vol. 3 (1929), 
p. 285. See also Whitton and Brewer, this JouRNAL, Vol. 25 (1931), p. 468. 
2 “Pan-American Peace,” 18 Yale Review (1929), p. 657. 
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ent convention and belonging to the past.”” Likewise, a common reservation 
in the declarations of acceptance of the Optional Clause of the Statute of the 
Permanent Court of International Justice (e.g., by Great Britain, Belgium, 
Germany, and Spain) is that the obligation to have recourse to the court 
shall apply only to disputes arising subsequent to the declaration of accept- 
ance of the Optional Clause and out of “situations or facts’”’ posterior 
thereto. This reservation, in principle, was also made a condition of the 
ratification of the Inter-American Treaty by Bolivia, Chile, Colombia, Ecua- 
dor, and Honduras. The United States reservation on this point was there- 
fore justified by ample precedent, and possibly also upon considerations of 
sound public policy. 

But it is the third part of the second reservation of the Senate which is most 
open to criticism. As stated above, this reservation excludes ‘‘ controversies 
arising under treaties negotiated prior to the date on which the said treaty 
[the Inter-American Treaty] goes into effect.’”’ Senator La Follette laid be- 
fore the Senate a list of more than one hundred treaties which have been con- 
cluded between the United States and the various Latin American Republics, 
and which are now in force, and as he pointed out, disputes arising under any 
of them? would, by the terms of the reservation, be excluded from the pur- 
view of the Inter-American Treaty of Arbitration. The reservation, he 
said, would make the treaty ‘‘a hollow shell, because obviously controversies 
are most likely to arise concerning matters which have been dealt with by 
the treaties which in the past we have negotiated with these countries, and 
concerning the interpretation of those treaties themselves.’’ And he added, 
“to my mind it really makes this treaty an idle gesture because it will con- 
fine its operations to fresh controversies which may arise in the future.” 4 
Although by Article I of the treaty it is expressly declared that among the 
questions of a ‘‘juridical nature” which the parties bind themselves to sub- 
mit to arbitration are: (a) ‘‘the interpretation of a treaty,” it is not clear, 
how, in view of the Senate reservation, any such questions can arise, except 
in connection with treaties that may hereafter be concluded. That the reser- 
vation was intended to exclude all disputes arising under existing treaties 
between the United States and the Latin American Republics is the opinion 
of Senator Borah, who defended the reservations on the floor of the Senate. 
The Inter-American treaty, with the Senate reservation, he said, ‘‘does 
not deal with past treaties and controversies arising out of treaties heretofore 
negotiated.”’ 5 

On the supposition that the authors of the reservation may have intended 
to distinguish between a dispute concerning the interpretation of a treaty and 
a dispute arising out of the application of a treaty, the latter alone being 
excluded by the reservation, the writer of this note put to the Senator the 


’ The list was prepared for him by the Department of State and may be found in the 
Congressional Record for Jan. 19, 1932, pp. 2307-2311. 
Ibid., p. 2307. Ibid., p. 2311. 
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following question: ‘‘Would the United States be bound under the reserva- 
tion to arbitrate a dispute with Cuba relative to the interpretation of the 
Platt amendment clause of the treaty of 1903, or a similar dispute with 
Nicaragua arising under the Bryan-Chamorro Treaty?”’ His reply was that 
it would not. It seems clear, therefore, that it was the intention of the 
Senate to exclude from the obligation to arbitrate, all disputes arising under 
treaties heretofore concluded and now in force, whether they arise out of the 
application or interpretation of the treaties. 

In defense of the reservation against the criticism of Senator La Fol- 
lette, Senator Borah stated that eight of the Latin American signatories had 
made the same reservation. An examination of their reservations shows, 
however, that his assertion is not correct.6 As stated above, the delegations 
of Bolivia, Chile, Colombia, Ecuador, and Honduras made reservations at 
the time of signature, excluding from the operation of the treaty questions 
arising out of ‘‘acts,’’ or (in the case of Chile), out of “situations or acts” 
antedating the going into effect of the present treaty. The reservation of 
Bolivia added: ‘‘questions arising under conventions concluded before the 
said treaty goes into effect,” and that of Ecuador added “questions at pres- 
ent governed by conventions or treaties now in effect.’”” Even if we admit 
that the purpose and effect of these two latter reservations were to exclude 
disputes concerning the interpretation of existing treaties—and as to this the 
language is not entirely clear—the most that can be said is that only two of 
the Latin American States went to the length of the United States Senate 
reservations. 

But whatever may be the effect of the Bolivian and Ecuadorean reserva- 
tions, there can be little doubt as to the effect of the United States reserva- 
tion. It excludes from the obligation to arbitrate by far the most important 
category of disputes likely to arise in the future between the United States 
and the Latin American Republics. Such a reservation to a general treaty 
of arbitration makes the treaty, as Senator La Follette pointed out, largely a 
sham. It is not easy to reconcile such a reservation with the spirit of the 
solemn declaration contained in the preamble, concerning the acceptance by 
the American Republics of the principle of obligatory arbitration for the 
settlement of international differences. 

JAMES W. GARNER 


THE RECOGNITION OF NEW GOVERNMENTS 


Recent revolutions in Costa Rica, Salvador, and Guatemala raise anew 
the whole question of the significance of the act of recognition by other 


* The texts of their reservations in English may be found in the Congressional Record for 
Jan. 19, 1932, pp. 2305-2306; they are also printed in English, French, and Spanish in the 
Proceedings of the International Conference of American States on Conciliation and Arbitra- 
tion held at Washington, December 10, 1928 to January 5, 1929, p. 670 ff. (Washington, 
1929). 
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governments. It is true that the United States feels morally bound in its 
policy in Central America, by the Treaty of Washington of February 7, 1923, 
whereby recognition is refused by one Central American Government to 
another which has been founded on violence or illegal usurpation of power. 
Such a policy is dictated by peculiar regional circumstances which can hardly 
be claimed to have a wider application. The Central American Republics, 
in a real sense, may be regarded as disjected members of one body—a frus- 
trated union, as it were, which may yet be accomplished. The de jure test 
of legitimacy of origin, or of operation, which they may choose to apply to 
their several governments, viewed as members of a common closely related 
community, may not be applied with the same logic and fitness as a universal 
rule of international law. It is most unlikely that it would ever be accepted 
by the other American Republics. There is considerable doubt concerning 
its successful application in Central America. Revolutions and illegal 
usurpations of power have continued since the Washington Treaty of 1923. 
Recognition may be withheld, but by adroit manipulations of elections, and 
constitutions, these governmental changes are effected, with the attendant 
evils of a period of uncertainty and instability until the new government is 
established de jure as well as de facto. 

During these periods of uncertainty, pending the recognition of a de facto 
government, diplomatic relations with other governments, though somewhat 
affected and modified, continue substantially without interruption. An 
envoy may be unable to pay his respects to the head of the new government, 
or he may even be temporarily withdrawn, as in the instance of the American 
Ambassador in Mexico during the Huerta régime, nevertheless, there is no 
cessation or termination of diplomatic relations. The normal relations of the 
two countries and of their respective nations continue without serious altera- 
tion. This situation has been admirably analyzed in the course of the deci- 
sion of the General Claims Commission of the United States and Mexico in 
the case of United States (George W. Hopkins) v. United Mexican States: 


4. The greater part of governmental machinery in every modern 
country is not affected by changes in the higher administrative officers. 
The sale of postage stamps, the registration of letters, the acceptance of 
money orders and telegrams (where post and telegraph are government 
services), the sale of railroad tickets (where railroads are operated by 
the government), the registration of births, death, and marriages, even 
many rulings by the police and the collection of several types of taxes, 
go on, and must go on, without being affected by new elections, govern- 
ment crises, dissolutions of parliament, and even state strokes [sic]. A 
resident in Mexico who cleans the government bureaus or pays his school 
fee to the administration does not and cannot take into consideration 
the regularity or even legality of the present administration and the 
present congress; his business is not one with personal rulers, not one 
with a specific administration, but one with the government itself in its 


unpersonal aspect. 
* * * * 
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6. . . . Embassies, legations, and consulates of a nation in unrest will 
practically continue their work in behalf of the men who are in control 
of the capital, the treasury, and the foreign office—whatsoever the rela- 
tion of these men to the country at large may be. Embassies, legations, 
and consulates of foreign nations in such capital will practically dis- 
charge their routine duties as theretofore, without implying thereby a 
preference in favor of any of the contesting groups or parties.! 


In the light of these facts, the question naturally arises whether an un- 
warranted importance may not have been attached to the significance of 
recognition. Recent judicial decisions have certainly indicated a pronounced 
tendency to minimize the legal effects of nonrecognition. In an editorial 
comment on a subject of this importance, one can hardly do more than indi- 
cate the main lines in the development of modern practice which are tending 
to a clarification and simplification of the problem. 

First of all, it is quite clear that the doctrine of legitimacy of origin of a 
new government no longer applies in general international usage, excepting, 
of course, a regional understanding such as the Central American Treaty of 
1923. To apply the test of legitimacy, of constitutionality, of legality of 
elections of new governments, is universally considered to be a violation of 
the rights of sovereignty. 

Secondly, prolonged delays and difficulties placed in the way of the recog- 
nition of a new government may justly be resented in some instances as an 
unwarranted form of diplomatic pressure. It is becoming evident that 
recognition, or the withholding of recognition, should not be employed for 
political purposes, but should conform to the norms established by interna- 
tional usage. 

Thirdly, the courts are revealing a marked tendency to minimize the sig- 
nificance of recognition as a political act, and to assert their solemn duty to 
protect the rights of individuals and of states without much concern regard- 
ing the recognition or the nonrecognition of a new government. The courts, 
particularly in view of the mass of cases involving the Russian Socialist 
Federated Soviet Republic, seem to realize that too great deference has been 
paid to the executive branch of government in matters of recognition, and 
that nothing can excuse a failure to give justice. Judge Lehman, in the case 
of the Russian Reinsurance Co. et al., Respondents, v. Francis R. Stoddard, 
Jr., as Superintendent of Insurance of the State of New York, et al., Appel- 
lants, has expressed this attitude: 


The State Department determines whether it will recognize its (Rus- 
sian Soviet Republic) existence as lawful, and until the State Depart- 
ment has recognized the new establishment, the court may not pass 
upon its legitimacy or ascribe to its decrees all the effect which inheres 
in the laws or orders of a sovereign. The State Department determines 
only that question. It cannot determine how far the private rights 
and obligations of individuals are affected by acts of a body not sovereign 


1 This JouRNAL, Vol. 21 (1927), pp. 161-162; Hudson’s Cases on International Law, p. 155. 
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or with which our government will have no dealings. That question 
does not concern our foreign relations. It is not a political question, 
but a judicial question.” 


Fourthly, throughout the judicial decisions and the writings of publicists 
on the subject of recognition is to be found a general acceptance of the basic 
principle of the continuity of state life. The life of a community is not sud- 
denly ended by a revolutionary change of government. Human relation- 
ships, and individual dealings with officials must continue. There can be no 
legal vacuum. The acts of individuals and of the various agencies that com- 
pose a state must perforce have consequences, legal or otherwise, and these 
effects may not be ignored by recourse to legal fictions. Moreover, the 
courts of one state may be compelled to take note of the exterritorial effects 
of acts emanating under a de facto régime which has not been recognized by 
the political branch of the state. Judge Cardozo, in the case of Boris N. 
Sokoloff, Respondent v. The National City Bank of New York, Appellant, 
stated: 


Juridically, a government that is unrecognized may be viewed as no 
government at all, if the power withholding recognition chooses thus to 
view it. In practice, however, since juridical concepts are seldom, if 
ever, carried to the limit of their logic, the equivalence is not absolute, 
but is subject to self-imposed limitations of common sense and fairness, 
as we learned in the litigations following our Civil War. In those 
litigations, acts or decrees of the rebellious governments, which, of course, 


had not been recognized as governments de facto, were held to be nulli- 
ties when they worked injustice to citizens of the Union, or were in 
conflict with its public policy. . . . On the other hand, acts or decrees 
that were just in operation and consistent with public policy, were 
sustained not infrequently to the same extent as if the governments 
were lawful. . . . These analogies suggest the thought that, subject 
to like restrictions, effect may at times be due to the ordinances of for- 
eign governments which, though formally unrecognized, have notori- 
ously an existence as governments de facto.’ 


Such are the main tendencies of juristic thinking on the subject of recogni- 
tion and of its legal effects. They challenge attention and indicate the 
possibility, as also the urgency, of an international convention defining the 
principles and the rules on this most important subject. It is in great need 
of clarification. The frequent recurrence of revolutions in South America, 
and the extraordinary situation created by the unwillingness of the United 
States to recognize the Russian Soviet Republic, would suggest the necessity 
for removing any confusion of thought which may exist concerning the nature 
of recognition and the alleged legal effects of non-recognition. The subject 
would seem ripe for study and discussion in any future conference for the 
codification of international law. So far as the United States is concerned, 


* 240 New York Reports, 149; Dickinson’s Cases on the Law of Nations, p. 162. 
*239 New York Reports, 158; Dickinson’s Cases, p. 157. 
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the elevation of Judge Cardozo to the Supreme Court augurs well for the 
future development of the law on recognition, because no one has done 
more to clarify this question and to give it a realistic and liberal interpreta- 
tion in the courts of this country. 

Puitrep MARSHALL BROWN 


A SOLDIER’S PROPERTY IN WAR 


The following case would seem to be of more than passing interest. The 
facts are vouched for to the writer by the person concerned. In early 1918, 
a British officer in service with the British army in France possessed as his 
own property a leather traveling bag of unusual shape, design, and marking. 
The bag had been manufactured by the X Company in London on the order 
of the officer, and the name of the manufacturer and the initials of the officer 
were burned on the leather. In the course of military operations in France, 
the British forces with which the officer served hastily abandoned a position 
in which they were promptly succeeded by German forces. The bag of the 
officer was left behind when the British forces moved; presumably it fell 
into the possession of the German forces. Several years after the conclusion 
of the war, when the former British officer was a passenger on a boat from 
New Haven to Dieppe, he saw in a passenger’s luggage the bag which he had 
formerly possessed in France. The bag was so unique that it was identifia- 
ble with no possibility of mistake. Upon inquiry, the ex-officer learned that 
the bag had been brought on board the boat by a German commercial 
traveler who claimed to have bought it in a second-hand store in Berlin. 

These facts raise the interesting question whether, upon proper identifica- 
tion, the former British officer could have successfully prosecuted any action 
to recover the possession of the bag. On the arrival of the boat in Dieppe, 
could a possessory action have been maintained in a French court? If the 
bag had been returned to England, could such an action have been main- 
tained in an English court? To these questions the following negative 
answer is suggested: 

It is assumed that questions as to the effect of a bona fide purchase and of 
the statute of limitations will give no difficulty. No distinction is to be 
made between the property of an officer and that of any other soldier.' 
The bag was a part of a soldier’s equipment. Though his private property, 
it was subject to seizure by German military forces. Any seizure authorized 
by the German Government had the effect of extinguishing the former title, 
and the bag would be thereafter at the disposal of the German Government. 
Even if it was seized and kept by a German soldier without his making the 
accounting required by German law, this question cannot be raised in a French 
or English court; or if the particular soldier who seized and appropriated 


1 A distinction may be made, however, in case of prisoners, and an cfficer taken prisoner 
may be entitled to restoration of some personal belongings to which a private would not 
be entitled. 
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the bag was guilty of a crime under German law, his offense did not preserve 
any title in the British officer. Therefore, no possessory action should be 
maintainable either in a French or a British court. A different result would 
be justified only if the seizure was effected without any authorization by the 
German Government. 

So far as international law is concerned, there can hardly be any question 
of the legality of an authorized seizure of enemy equipment on a field of 
battle. Once seized, equipment is booty, and as such it may be disposed of 
by the government to which the seizing forces belong. Article 53 of the 
regulations annexed to the Hague Conventions of 1899 and 1907 concerning 
the laws and customs of war on land,” does not apply to the case; it governs 
the conduct of an army of occupation rather than the conduct of an army 
engaged in combat with opposing forces *; it therefore places no limitation 
upon the power of a belligerent to authorize seizures in the course of military 
operations. Article 14 of those regulations seems to be limited to the pro- 
tection of prisoners‘, as is also Article 4. Nor does it seem to be important 
whether property has been left by a retiring army, or seized in the course of 
actual fighting. 

Perhaps authority to effect a seizure must be expressly conferred. The 
Prussian War Ministry’s decree of October 26, 1914, did confer it.6 Where it 
has been conferred, any property seized becomes subject to disposition by 
the state to which the seizing forces belong, and the title of the prior owner 
is thereupon extinguished. The state may, however, vest a title in the 
soldier affecting the seizure.’ If this has not been done, then the property 
seized must become the property of the state. Under the German law, 
no title was conferred on the persons effecting the seizure.? The German 


? Strictly, these conventions are applicable only if all belligerents are parties. 

* This distinction seems to be neglected by some writers. See Spaight, War Rights on 
Land, p. 201. 

‘The British Manual of Military Law (1914), paragraph 433, states: “There is a definite 
obligation that personal effects, valuables, letters, etc., found on the field must be collected 
and forwarded, by means of the prisoners of war information bureau, to those concerned.” 

5“ According to the modern law of war the individual member of the military forces 
possesses an authority to take booty only in so far as the State delegated it to him.” Fontes 
Juris Gentium, Series A, Sec. 2, Vol. 1, p. 181. 

* Arthur B. Schmidt, Eigentumserwerb unter Kriegsrecht, p. 17. 

7™“To whom the booty ultimately belongs is not for international but for municipal law 
to determine, since international law simply states that public enemy property on the battle- 
field can be appropriated by belligerents.”” 2 Oppenheim, International Law (4th ed.), p. 
266. 

’“The booty belongs to the State declaring it to be such, and not to the individual 
soldiers.’’ Fontes Juris Gentium, Series A, Sec. 2, Vol. 1, p. 180. The U.S. Rules of Land 
Warfare of 1914, paragraph 56, provide: “ All captures and booty, except personal belongings 
of prisoners, become the property of the belligerent Government and not of individuals or 
units capturing them.” 

* Decrees of Prussian War Ministry of Oct. 26, 1914, and Dec. 8, 1914; Schmidt, op. cit., 
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Military Criminal Code makes it a crime punishable by imprisonment for a 
soldier to appropriate seized property to his own use '°; but the commission 
of such a crime should not be taken into account by a foreign court in dealing 
with the question of title. 


The literature on the point seems to be inadequate. 
Man ey O. Hupson 


THE STIMSON NOTE OF JANUARY 7, 1932 


No diplomatic note of recent or even more distant years is likely to go 
down in history as of greater significance in the development of international 
law than that sent by the United States to China and Japan on January 7, 
1932. The importance of this note and the subsequent official communica- 
tions on the subject warrants full quotation of the paragraphs involved: 


Identic note by the United States to China and Japan, January 7, 1932 


In view of the present situation and of its own rights and obligations 
therein, the American Government deems it to be its duty to notify 
both the Government of the Chinese Republic and the Imperial Japa- 
nese Government that it cannot admit the legality of any situation de 
facto nor does it intend to recognize any treaty or agreement entered 
into between these governments, or agents thereof, which may impair 
the treaty rights of the United States or its citizens in China, including 
those which relate to the sovereignty, the independence or the terri- 
torial and administrative integrity of the Republic of China, or to the 
international policy relative to China, commonly known as the Open 
Door Policy; and that it does not intend to recognize any situation, 
treaty, or agreement which may be brought about by means contrary 
to the covenants and obligations of the Pact of Paris of August 27, 1928, 
to which treaty both China and Japan, as well as the United States, are 


parties. 


Note of China to the United States, January 12, 1982 


With reference to the notification of Your Excellency’s Government 
that in this matter it does not recognize as legal any situation de facto, 
I have the honor to state that the Chinese Government has repeatedly 
lodged with the Japanese Government gravest protests against the 
various invasions and lawless acts perpetrated by the Japanese troops 
since September 18, 1931, and have made it known internationally that 
the Chinese Government accord them no recognition whatsoever. With 
regard to the treaties or agreements referred to in the note under reply, 
I have the honor to state that the Chinese Government, basing its 
position on its sovereignty and independence and on the principle of 
territorial and administrative integrity, has absolutely no intention of 
concluding any treaties or agreements of the category described. It is 
the sincere hope of the Chinese Government that Your Excellency’s 
Government will continue to promote the effectiveness of the interna- 
tional covenants in order that their dignity may be conserved. 


10 Article 128 of the Militaerstrafgesetzbuch fiir das Deutsche Reich of June 20, 1872 (1872, 
R.G.BI., p. 197). 
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Note of Japan to the United States, January 16, 1932 


The Government of Japan takes note of the statement by the Govern- 
ment of the United States that the latter cannot admit the legality of 
matters which might impair the treaty rights of the United States or its 
citizens or which might be brought about by means contrary to the 
treaty of August 27, 1928. It might be the subject, of an academic 
doubt, whether in a given case the impropriety of means necessarily and 
always avoids the ends secured, but as Japan has no intention of adopt- 
ing improper means, that question does not practically arise. 


Note by members of the Council of the League of Nations other than China 
and Japan to Japan, January 16, 1932 


The twelve members of the Council recall the terms of Article X of the 
Covenant, by which all members of the League have undertaken to 
respect and preserve the territorial integrity and existing political 
independence of other members. It is their friendly right to direct 
attention to this provision, particularly as it appears to them to follow 
that no infringement of the territorial integrity and no change in the 
political independence of any member of the League brought about in 
disregard of this article ought to be recognized as valid and effectual by 
the members of the League of Nations. 


Note of Japan to President of the Council of the League of Nations, Feb- 
ruary 21, 1932 


As Japan does not contemplate any attack on the territorial integrity 
or the independence of a member of the League of Nations, it is super- 
flous to say that the bearing of the observation that attacks of such a 
character made in defiance of Article X of the Covenant cannot be 
recognized as valid and effective is totally obscure to the Japanese 
Government. 


Letter of Secretary of State Stimson to Senator Borah, February 24, 1932 


On January 7, last, upon the instruction of the President, this Gov- 
ernment formally notified Japan and China that it would not recognize 
any situation, treaty or agreement entered into by those governments in 
violation of the covenants of these treaties, which affected the rights of 
our government or its citizens in China. If a similar decision should be 
reached and a similar position taken by the other governments of the 
world, a caveat will be placed upon such action which, we believe, will 
effectively bar the legality hereafter of any title or right sought to be 
obtained by pressure or treaty violation, and which, as has been shown 
by history in the past, will eventually lead to the restoration to China of 
rights and titles of which she may have been deprived. 


Resolution of the Assembly of the League of Nations, March 11, 1932 


The Assembly . . . declares that it is incumbent upon the members 
of the League of Nations not to recognize any situation, treaty, or agree- 
ment which may be brought about by means contrary to the Covenan‘ 
of the League of Nations or to the Pact of Paris. 
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Statement of Secretary of State Stimson in reference to Assembly resolution, 
March 11, 1932 


This action will go far toward developing into terms of international 
law the principles of order and justice which underlie those treaties, and 
the Government of the United States has been glad to coéperate ear- 
nestly in this effort. 


Although these communications relate to a particular situation in the Far 
East, and to particular treaties, in view of the universality of some of these 
treaties and the number and importance of the states which have accepted 
the theory, these notes may mark important progress toward realizing the 
following propositions in international law: (1) De facto occupation of terri- 
tory gives no title, (2) treaties contrary to the rights of third states are void, 
(3) treaties in the making of which non-pacific means have been employed 
are void. These propositions do not on their face seem very novel. Au- 
thority can be found in textbooks for all, except possibly the third. Yet in 
the practice of states all of them have frequently been neglected, at least 
according to the interpretation of the man in the street. 

,As Sir John Fischer Williams has pointed out, international law is a weak 
law.! It has tried to restrain force by law, but, not able to do so on many 
occasions, it has rationalized its position by admitting that acts of depreda- 
tion acquire full legal validity if subsequently recognized by other states. 
Recognition has been the magic formula that has converted violence into 
legality, robbery into title, might into right. To say this is not to criticize 
international law. It is simply to observe the fact that it is a system of law 
not yet fully developed. The progress of legal systems which have reached 
maturity has usually been marked by four stages. In the first, might is 
right, the aggressor gives himself legal title by his success alone. In the 
second stage, might to become right requires express or tacit recognition by 
other members of the community, but such recognition is seldom withheld 
when the party requesting it has a great deal of might. In the third stage, 
the community withholds its recognition of advantages achieved by violence 
whether that violence is employed by strong or weak, and in the final stage 
the community takes active efforts to prevent violence and to restore to the 


1 “To say that force cannot give a good legal title is to divorce international law from the 
actual practice of nations in all known periods of history . . . The civil society of medieval 
England and the international relations (society) on this planet in the 20th century .. . 
possessed few and imperfect general conceptions of law. . . . Recognition by other powers 
of a new seisin has in the past been good evidence that there has been a definitive change, but 
such recognition has often been delayed until long after the change has been definitive. . . . 
We shall do nothing—except administer a little opium to our mental and moral vigor—by 
saying that war and conquest while we allow them to take place, produce results which are 
invalid in law.” Sir John Fischer Williams, “Sovereignty, Seisin and the League,’’ British 
Year Book of International Law, 1926, pp. 35, 37, 40, 42. A similar view is expressed by A. 
Lawrence Lowell, ‘Manchuria, the League and the United States,” Foreign Affairs, April, 
1932, Vol. 10, p. 368. See also Wright, Mandates under the League of Nations, 1930, pp. 
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victim his losses. The Stimson note, if generally accepted, will affirm that 
the world has advanced to the third stage, even if all of its members have 
not reached the fourth stage envisaged by the League of Nations Covenant. 7? 

The only doubt expressed by any of the Powers as to the validity of Secre- 
tary Stimson’s position was the “‘academic”’ doubt of Japan ‘‘ whether in a 
given case impropriety of means necessarily and always avoids the ends 
secured.” It may be admitted that a distinction should be made between a 
disability implying a lack of power, on the one hand, and a duty not to exer- 
cise a power on the other. It seems probable that the Kellogg Pact creates 
only a duty on the part of the members not to exercise certain of their 
powers. Thus, strictly speaking, whatever powers (capacities to effect legal 
results by unilateral action) states had before the Pact they still have, and 
the exercise of such powers produces legal results even if the exercise is con- 
trary to the duty imposed by the Pact. This support of the validity of the 
Japanese suggestion, however, does not impair the importance of Secretary 
Stimson’s position, because practice suggests that exercise of the powers he 
was discussing did not, under general international law, produce more than 
an inchoate title dependent upon the recognition of other states for full 
validity. If this proposition is true, and if recognition is generally withheld 
as Secretary Stimson urges, a state can no longer improve its legal position 
by acts contrary to its duties, because its inchoate title would never gain the 
recognition necessary to make it valid. Thus, as Secretary Stimson asserts, 
general non-recognition would ‘“‘effectively bar the legality hereafter of any 
title or right sought to be obtained by pressure or treaty violation. 

Although the actual state of international law in relation to the three 
propositions cannot be discussed exhaustively, a few suggestions may be 
made in regard to each. 

1. Text writers have always shrunk from the implications of the proposi- 
tion that conquest is a source of title to territory, and have usually held that 
subsequent treaty, general recognition or prescription is necessary to convert 
occupation into good title in international law.? Victoria, as early as the 
16th century, asserted that ‘‘extension of empire is not a just cause of 
war,’? and the Supreme Court of the United States three centuries later 
declined to ‘‘ presume” an intention of conquest in a declaration of war by 
the Congress of the United States. The Monroe Doctrine implied a caveat 
against further conquest as well as colonization in the New World, and a 
resolution of the Inter-American Congress of 1890 declared that ‘‘the prin- 
ciple of conquest shall not during the continuance of this treaty of arbitra- 


? Williams, loc. cit.; Cobbett, Leading Cases in International Law, 1913, Vol. 2, p. 245; 
Fauchille, Traité de droit int. pub., Vol. 1, Pt. 2, sec. 557; Hyde, International Law, Vol. 1, 
pp. 175-177; Phillipson, Termination of War and Treaties of Peace, 1916, p. 19. 

3 Relectiones Theologicae, 1557, ed. 1696, p. 428, Classics of International Law edition, 
pp. 170, 278, 428. 

‘Fleming v. Page, 1850, 9 How. 603. 
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tion be recognized as a principle under American public law.’”’> Article X 
of the League of Nations Covenant has been asserted to bar title by conquest 
so far as members of the League areconcerned.' Thusthe recent pronounce- 
ments asserting that certain parties to both this article and to the Nine- 
Power Pacific Treaty will withhold recognition of any acquisitions of terri- 
tory contrary to those articles are merely the culmination of an historical 
process. It seems clear that express or tacit recognition by third states or 
by the former sovereign is necessary to convert occupation into legal title 
and that, therefore, general withholding of such recognition would effec- 
tively prevent such acquisitions. 

2. Although international law writers have asserted that in principle 
treaties contrary to the rights of third states are voidable at the discretion of 
such states,’ such treaties have been made, as for example treaties for the 
partition of the territory of third states, and have been subsequently acted 
upon by the parties in spite of protest by the injured state. On at least one 
occasion certain states have continued to act on a treaty after an interna- 
tional court had expressly declared the treaty contrary to the rights of a third 
state.° States in concluding treaties have sometimes expressly agreed not to 
enter into future treaties contrary to the terms of that treaty.!° There have 
also been previous instances where third states have declared during the 
progress of a negotiation that they will not recognize any treaty provision 
which may result contrary to their rights. The United States sent notes of 
such effect to China and Japan on May 11, 1915, while the Sino-Japanese 


negotiations were pending in relation to the Twenty-One Demands," and 
China made a declaration of similar effect after publication of the Lansing- 
Ishii agreement between the United States and Japan in 1917.” 

The recent note of Secretary Stimson is of similar character and based 
directly on the precedent of 1915, but it is far more significant because the 


5 Moore’s Int. Law Dig., Vol. 6, p. 402. 

6 League of Nations, Doc. A, 17 (1923) v; Wright, Am. Pol. Sci. Rev., Nov. 1919, Vol. 13, 
p. 559; Mandates under the League of Nations, p. 371. Sir John Fischer Williams (loc. cit.) 
appears to hold that Art. 10 is designed not to protect legal title to territory but, like Henry 
Il’s Assize Novel Disseisin, to protect existing seisin even though such seisin was recently 
established by force. 

7 Oppenheim, International Law, 3rd ed., Vol. 1, p. 662; Wilson, International Law, 2nd 
ed., p. 203; Roxburgh, International Conventions and Third States, 1917, p. 32 ff.; Wright, 
“Conflicts between International Law and Treaties,” this JourNAL, Vol. 11 (1917), p. 
576 ff. 

® Hyde, International Law, Vol. 2, pp. 5-6. See numerous incidents cited by Myers, 
“Violation of Treaties,” this Journau, Vol. 11 (1917), pp. 797-813. 

* Costa Rica v. Nicaragua, Central American Court of Justice, Sept. 30, 1916, this JouRNAL 
Vol. 11 (1917), p. 181; Supp., Vol. 11, pp. 3-13. 

10 League of Nations Covenant, Art. 20. 

11U. 8. For. Rel., 1915, p. 146; Willoughby, Foreign Rights and Interests in China, 1927, 
Vol. 1, p. 237. 

122U.§. For. Rel., 1917, p. 270; Willoughby, op. cit., Vol. 1, p. 363. 
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Washington treaties and the Kellogg Pact are so broad that American rights 
under them would almost inevitably be affected by any treaty modifying 
the political situation in the Far East to any important extent. While it 
might be difficult to show that the Chino-Japanese Treaty of May 25, 1915, 
actually ran counter to treaty rights of the United States in 1915, it would be 
difficult to imagine a treaty between China and Japan altering the political 
situation in the Far East which did not run counter to treaty rights of the 
United States in 1932. If to the treaties mentioned are added the network 
of multilateral treaties protecting the status quo against violent modifications 
and providing for pacific settlement, such as the League of Nations Covenant 
and the optional clause of the Permanent Court of International Justice, the 
General Act, the Inter-American Conciliation and Arbitration Treaties, the 
Locarno Treaties, and many others, it is difficult to imagine a treaty which 
changes to any considerable extent the political situation in any part of the 
world which would not run counter to definite treaty rights of a considerable 
number of third states. In principle, it seems clear that such a treaty 
cannot become legally valid without recognition by such third states, and, 
therefore, if, according to the Stimson policy, such states generally withhold 
their recognition, the possibility of two states changing the political status 
quo by bilateral treaty negotiations will be considerably curtailed. 

3. Text-writers have ordinarily distinguished between the use of duress 
against the negotiator of a treaty and against the state itself, holding that the 
latter does not invalidate a treaty.’ International practice discloses so 
many treaties of peace forced down the throat of a defeated Power that sup- 
port of this proposition is not wanting. Occasionally it has been said that 
the use of duress, except in legal war, invalidates a treaty..4 Chinese 
writers have urged this principle as a grounds for voiding the Twenty-One 
Demands Treaty of 1915 with Japan," and text-writers have observed that 
the failure of international law to recognize duress against the state as of 
invalidating effect distinguishes treaties from private law contracts." 
Some writers have regarded this peculiarity of international law as a tem- 
porary phenomenon due to the present weakness of that law.!” It does not 
appear, however, that before the Kellogg Pact the recognition of third states 
whose rights were not directly affected was necessary to render a treaty 
made under duress valid. 

The Kellogg Pact, however, includes an agreement between practically all 
of the states of the world that they will not settle their ‘‘disputes or con- 
flicts of whatever nature’ except by pacific means. It would thus appear 

13 Wilson, op. cit., p. 189; Oppenheim, op. cit., Vol. 1, p. 660; Hall, International Law, 8th 
ed., pp. 381-382. 

4 Phillipson, op. cit., p. 162. 

4 Young, Japan’s Jurisdiction and International Legal Position in Manchuria, 1931, Vol. 
2, p. 163 ff. 

Siaeliial Private Law Sources and Analogies in International Law, 1927, p. 160 ff. 

1 Ibid., pp. 85 ff, 161 f. 
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that a state party to the Pact which employs non-pacific means in concluding 
a treaty for the settlement of a dispute or conflict with another party to the 
Pact would violate the rights of all the other parties. Furthermore, it seems 
likely that a treaty which requires such methods to conclude would inevitably 
involve settlement of some dispute or conflict between the parties. Thus, in 
the future any treaty in the making of which pacific means have been used 
will run counter to the treaty rights of all parties to the Pact and will not 
be valid without their recognition. Hence their non-recognition will render 
the treaty void. 

If these three principles were really made effective, international law would 
be revolutionized. Violence and war would cease to have value in advancing 
the legal position of states. A state might occupy territory and compel the 
former sovereign to cede it or to yield important rights by treaty, but if other 
states adhered to the policy of the Stimson note, such acquisitions would not 
advance the state’s legal position. It would remain an outlaw if it attempted 
to utilize the fruits of its violence, and would be fair game for all states or 
insurgents who sought to embarrass its enjoyment of those fruits. 

Quincy WRIGHT 


THE SUPREMACY OF TREATIES OVER STATE LAWS IN RESPECT 
TO THE INTESTATE ESTATES OF ALIENS 


An important decision ! has recently been rendered by the Supreme Court 
of the United States, recognizing the right of the consul or agent of a foreign 
country to demand and receive the effects of a national who has died intestate 


without heirs or next of kin in the United States, where such right has been 
accorded by a treaty in derogation of State laws. Under the provisions of 
the Consular Convention of 1878 between the United States and Italy, 
consular officers ‘‘shall enjoy in both countries, all the rights, prerogatives, 
immunities and privileges which are or may hereafter be granted to the 
officers of the same grade, of the most favoured nation.”” Under this agree- 
ment, the Italian Consul General sought the application of Article VI of the 
treaty of 1856 between the United States and Persia, which provided as 
follows: 


Article VI. In case of a citizen or subject of either of the contracting 
parties dying within the territories of the other, his effects shall be 
delivered up integrally to the family or partners in business of the 
deceased; and in case he has no relations or partners, his effects in 
either country shall be delivered up to the Consul or agent of the nation 
of which the deceased was a subject or citizen, so that he may dispose 
of them in accordance with the laws of his country. 


An Italian subject domiciled in New York died prior to May 10, 1928, 
when the treaty with Persia was terminated. He left personal property 


1 Santavincenzo, Consul of the Kingdom of Italy at New York v. Egan, Public Adminis- 
trator, et al. (Nov. 23, 1931) 284 U.S. 30; reprinted herein, infra, p. 395. 
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for which letters of administration were granted to the Public Administrator. 
No heirs or next of kin were discovered and the Surrogate directed payment to 
the officials of the City of New York for the benefit of the State Treasury in 
accordance with New York law. The State officials contended that the 
established rule of succession to personalty follows the law of the domicile, 
and accordingly, over the objection of the Italian Consul General, the Sur- 
rogate held that “the rights granted by the treaty must be held to be sub- 
ordinate to the succession statutes of our State.”’? Indeed, the Surrogate 
found it to be ‘“‘beyond comprehension that the treaty between the United 
States and Persia ever contemplated any abrogation of this basic rule of 
law.”* The application of the treaty was therefore denied, and the Sur- 
rogate was supported later by the Appellate Division,‘ leave being denied to 
appeal further to the Court of Appeals. 

The United States Supreme Court in Santavincenzo v. Egan (Opinion by 
the Chief Justice), overruling the State courts, refused to give to the Persian 
treaty the same interpretation which had previously been given to the Ar- 
gentine treaty of 1853 in Rocca v. Thompson.’ In that case an Italian 
consul had been denied letters of administration upon the estate of an Italian 
subject who had died intestate while domiciled in California. The Supreme 
Court there held that under the Argentine treaty the intention was to confer 
only a right of intervention ‘‘to enter into a proceeding already begun, 
rather than the right to take and administer the property’’;' also that there 
was no intention ‘‘to take away from the States the right of local administra- 
tion provided by their laws, upon the deceased citizens of a foreign country.”’ 7 
In Rocca v. Thompson, Mr. Justice Day presented for contrast the provisions 
of the treaty of 1911 with Sweden, in which the consul is given the right to 
be appointed as administrator ‘‘so far as the laws of each country will 
permit.”’ This qualifying clause was not employed in the treaty of 1877 
with Peru, in which it is provided that the consuls ‘“‘shall be ex officio the 
executors or administrators of the citizens of their nation who may die within 
their consular jurisdictions” but only ‘‘in the absence of the legal heirs or 
representatives.” The treaty of 1859 with Paraguay allowed the consul 
not only to take charge of the property of intestates of his country’s na- 
tionality, but also to name an executor or administrator. It contained, 
however, the saving clause: “‘so far as the laws of each country will permit.” 

Some time after Rocca v. Thompson, all these treaties came up for inter- 
pretation before the New York Court of Appeals in the Matter of D’ Adamo, 
in which the court, speaking through Judge Cardozo, held the qualifying 
clause to be equivalent to the phrase ‘‘conformably with the laws of the 
country.” It was thus held that foreign consuls were entitled to administra- 
tion only ‘“‘when no one having a prior right under the local law is competent 

* In re Comincio’s Estate, 240 N. Y. S. 691, 694. 3 Ibid. at p. 693. 


‘ Matter of Comincio, 243 N. Y. S. 814. 5 223 U. S. 317. 
° Ibid. at p. 330. 7 Tbid. at p. 334. $212 N. Y. 214. 
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or willing to act.’’® It is open to question whether this interpretation 
would exclude the consul entirely where the State law itself selects an official 
such as the Public Administrator. In the instant case, however, the Italian 
Consul General made no claim to administration, but relied upon the treaty 
in order to obtain possession of the net proceeds of the estate after adminis- 
tration had been completed. In other words, his demand involved the sub- 
stantive right to have the estate “delivered up” so that he might dispose 
of it in accordance with the national rather than the domiciliary law of the 
intestate. The consul was, therefore, opposing an escheat to the State of 
New York in favor of a probable escheat to the Kingdom of Italy. The 
court held that the omission of the qualifying clause must have been deliber- 
ate, and that there was no intention to restrict the application of the pro- 
visions of the treaty to nationals domiciled in the national state. The 
terms of the treaty are reciprocal and the chief purpose of this class of 
commercial treaties is to promote intercourse, which is facilitated by 
residence. 

The decision in the instant case is of especial importance in reaffirming 
the doctrine, now well-established, that the treaty-making power is broad 
enough to cover all subjects that properly belong to our foreign relations 
and that “‘the disposition of the property of aliens dying within the territory 
of the respective parties, is within the scope of that power, and any con- 
flicting law of the State must yield.’’!° The course of proceeding of the 
Attorney General of the State of New York in vigorously contesting the 
right of the consul, indicates that there is still keen conflict between the State 
and the national attitude upon this subject. In this connection, it is in- 
teresting to recall that some of our earliest treaties, even those ratified in 
the days of the Articles of Confederation by the Continental Congress, 
contain provisions of similar import. The Treaty of Amity and Commerce 
of October 8, 1782, between Their High Mightinesses, the States-General of 
the United Netherlands and the United States of America (each State by name), 
provided for the right of the nationals of each of the parties to receive suc- 
cessions in person or by attorney or substitute in the territory of the other 
“‘without having the effect of such commission contested under pretext of 
any rights or prerogatives of any Province, City or private person’’; and 
that where the heirs were minors, the tutors or curators established by the 
Judge Domiciliary of said minors might administer the inheritance unless 
the testator had appointed a guardian or tutor by will or other document." 
Mr. Elihu Root commented upon this and other treaties of the same period 
at the First Annual Meeting of the American Society of International Law. 
He said that it was “‘not open to doubt that when the delegates of these 
thirteen states conferred the power to make treaties upon the new national 


9212 N. Y. 214 at pp. 223, 226. 10 284 U.S. at p. 40. 
11See Treaties and other International Acts of the United States of America (ed. by 
Hunter Miller), Vol. 2, p. 65. 
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government in the broadest possible terms and without any words of limita- 
tion, the subjects about which they themselves had been making the treaties 
then in force were included in the power.” ” 

In unanimously reaffirming the doctrine, the Supreme Court has more 
firmly established an important principle of constitutional law. It has 
also left to the treaty-making power a wide freedom of action for possible 
codperation with other countries in lifting legal barriers to commerce and 
intercourse on the basis of reciprocal advantages to American citizens 
abroad. 

ARTHUR K. KUHN 


THE BLACKMER CASE 


In arecent issue of this JouRNAL,' under the title ‘‘The Recall of Witnesses 
Under the Walsh Act,’’ the decision of the Court of Appeals of the District 
of Columbia in the case of Blackmer v. United States (49 F. (2d) 523) was 
made the occasion for comment on the competence of the United States to 
coerce the return of non-resident nationals for witness duty. After summa- 
rizing the statute (An Act Relating to Contempts, Chap. 762, 44 U.S. Stat. 
L. 835) and the facts presented in the Blackmer case, the comment was 
directed, first, to the international and constitutional validity of this particu- 
lar assertion of jurisdiction over nationals, and second, to the constitutional 
validity of the procedure provided. It was suggested that the jurisdiction 
was hardly open to question and that the Blackmer case, the first case in 
which the procedure had been tested, had not revealed serious constitutional 
objections to the statutory procedure. Since that comment was published, 
the Supreme Court of the United States, Chief Justice Hughes delivering the 
opinion, has unanimously affirmed the decision of the lower court. (Feb. 
15, 1932, 52 Sup. Ct. Rep. 252; 76 L. Ed. 326.) The Supreme Court has 
thus placed at rest the important issues of constitutionality which the case 
presented and has reaffirmed, in so far as it lies within the power of a national 
court to reaffirm, the international validity of the jurisdiction asserted. 

It is clear from the Supreme Court’s opinion that our highest tribunal has 
not the slightest doubt of the competence of the United States in the matter 
or that authority to exercise the jurisdiction is vested in the national govern- 
ment. After stating the case and summarizing certain parts of the argu- 
ment, Chief Justice Hughes said: 


While it appears that the petitioner removed his residence to France 
in the year 1924, it is undisputed that he was, and continued to be, a 
citizen of the United States. He continued to owe allegiance to the 
United States. By virtue of the obligations of citizenship, the United 
States retained its authority over him, and he was bound by its laws 
made applicable to him in a foreign country. Thus, although resident 
abroad, the petitioner remained subject to the taxing power of the 


2 This JouRNAL, Vol. I (1907), p. 280. 1 Vol. 25 (1931), pp. 723-7. 
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United States. Cook v. Tait, 265 U.S. 47, 54,56. For disobedience to 
its laws through conduct abroad he was subject to punishment in the 
courts of the United States United States v. Bowman, 260 U. S. 94, 
102. With respect to such an exercise of authority, there is no question 
of international law,? but solely of the purport of the municipal law 
which establishes the duties of the citizen in relation to his own govern- 
ment.’ While the legislation of the Congress, unless the contrary intent 
appears, is construed to apply only within the territorial jurisdiction of 
the United States, the question of its application, so far as citizens of the 
United States in foreign countries are concerned, is one of construction, 
not of legislative power. American Banana Company v. United Fruit 
Company, 213 U.S. 347, 357; United States v. Bowman, supra; Robert- 
son v. Labor Board, 268 U.S. 619, 622. Nor can it be doubted that the 
United States possesses the power inherent in sovereignty to require the 
return to this country of a citizen, resident elsewhere, whenever the 
public interest requires it, and to penalize him in case of refusal. Com- 
pare Bartue and the Duchess of Suffolk’s Case, 2 Dyer’s Rep. 176b, 
73 Eng. Rep. 388; Knowles v. Luce, Moore 109, 72 Eng. Rep. 473.4 
What in England was the prerogative of the sovereign in this respect 
pertains under our constitutional system to the national authority which 
may be exercised by the Congress by virtue of the legislative power to 
prescribe the duties of the citizens of the United States. It is also be- 
yond controversy that one of the duties which the citizen owes to his 
government is to support the administration of justice by attending its 
courts and giving his testimony whenever he is properly summoned. 
United States v. Blair, 250 U. 8. 273, 281. And the Congress may 
provide for the performance of this duty and prescribe penalties for 
disobedience.® 


The argument that Congress has no power to authorize United States 
consuls to serve process on United States nationals abroad, except as per- 
mitted by treaty, was rejected as without merit. Chief Justice Hughes said: 


The question of the validity of the provision for actual service of the 
subpoena in a foreign country is one that arises solely between the Gov- 
ernment of the United States and the citizen. The mere giving of such 
a notice to the citizen in the foreign country of the requirement of his 


2 “The law of Nations does not prevent a State from exercising jurisdiction over its sub- 
jects travelling or residing abroad, since they remain under its personal supremacy.”’ Oppen- 
heim, International Law, 4th ed., vol. I, sec. 145, p. 281; Story, Conflict of Laws, 8th ed., 
sec. 540, p. 755; Moore’s International Law Digest, vol. II, pp. 255, 256; Hyde, Interna- 
tional Law, vol. I, sec. 240, p. 424; Borchard, Diplomatic Protection of Citizens Abroad, 
sec. 13, pp. 21, 22.” [Footnote to.the opinion.] 

3 “Compare The Nereide, 9 Cranch, 388, 422, 423; Rose v. Himely, 4 Cranch, 241, 279; 
The Apollon, 9 Wheat. 362, 370; Schibsby v. Westenholz, L. R. 6 Q. B. 155, 161. Illustra- 
tions of acts of the Congress applicable to citizens abroad are the provisions found in the 
chapter of the Criminal Code relating to ‘Offenses against Operations of Government” 
(U. 8. C., Tit. 18, chap. 4; United States v. Bowman, 260 U. S. 94, 98-102) and the provi- 
sions relating to criminal correspondence with foreign governments, Act of Jan. 30, 1799, 1 
Stat. 613, U. S. C., Tit. 18, sec. 5.” [Footnote to the opinion.] 

‘ “See, also, Hyde, op. cit., vol. 1, sec. 381, pp. 668, 669.” [Footnote to the opinion.] 

5 52 Sup. Ct. Rep. 252, 254; 76 L. Ed. 326, 330. 


| 


EDITORIAL COMMENT 353 


government that he shall return is in no sense an invasion of any right of 
the foreign government and the citizen has no standing to invoke any 
such supposed right. While consular privileges in foreign countries 
are the appropriate subjects of treaties,’ it does not follow that every 
act of a consul, as, e.g., in communicating with citizens of his own 
country, must be predicated upon a specific provision of a treaty. The 
intercourse of friendly nations, permitting travel and residence of the 
citizens of each in the territory of the other, presupposes and facilitates 
such communications. In selecting the consul for the service of the 
subpoena, the Congress merely prescribed a method deemed to assure 
the desired result but in no sense essential. The consul was not directed 
to perform any function involving consular privileges or depending 
upon any treaty relating to them, but simply to act as any designated 
person might act for the Government in conveying to the citizen the 
actual notice of the requirement of his attendance.’ 

Since Congress had ample power to define the obligation and provide a 
penalty, since the proceeding was not a criminal prosecution, and since 
provision had been made for appropriate notice of judicial action and an 
opportunity to be heard, there was no denial of due process of law. The 
contention that the statute provided for an unreasonable search and seizure 
was summarily dismissed. The court declined to consider the argument 
that the statute deprived the accused of ‘‘compulsory process for obtaining 
witnesses in his favor,’”’ contrary to the Sixth Amendment, since a recalci- 
trant witness was not entitled to raise the question. 

Finally, while in the court below some emphasis had been discreetly placed 
upon the quasi in rem aspect of the proceeding, the Supreme Court swept all 
such subtleties aside and upheld the proceeding as an exercise of jurisdiction 
in personam founded upon allegiance. ‘‘The jurisdiction of the United 
States over its absent citizen,”’ said Chief Justice Hughes, ‘‘so far as the bind- 
ing effect of its legislation is concerned, is a jurisdiction in personam, as he is 
personally bound to take notice of the laws that are applicable to him and to 
obey them.’”’* The Supreme Court has thus laid broad and secure founda- 
tions for such authority as the United States may find it expedient to 
exercise, through appropriate legislation, over the persons of its non-resident 
nationals. 

Epwin D. Dickinson 


THE FRIENDLY SETTLEMENT OF ECONOMIC DISPUTES BETWEEN STATES 


The resolution of the Council of the League of Nations of January 28, 
1932, adopting rules of procedure for the optional friendly settlement of eco- 
nomic disputes between states, represents a very interesting departure. Any 
judgment of its usefulness must await experience, but the resolution must be 
signalized as a notable contribution to a growing law of pacific settlement. 

“Cf. Dainese v. Hale, 91 U.S. 13, 15, 16; Jn re Ross, 140 U. S. 453, 462, 463. See, also, 
U.S. C., Tit. 22, sees. 71 et seq.; Hyde, op. cit., sec. 488, pp. 828-832.”’ [Footnote to the 
opinion.] 

7 52 Sup. Ct. Rep. 252, 255; 76 L. Ed. 326, 331. 8 Ibid. 
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At the Preliminary Conference with a view to Concerted Economic Action, 
held in Geneva from February 17 to March 24, 1930, a protocol was signed, 
regarding a “‘ Programme of Future Negotiations.’’! This protocol provided 
(Article 2, paragraph 2) for an ‘‘examination by the Economic Organization 
of the League of Nations of the various points contained in a memorandum 
submitted by the French delegation and annexed hereto,’’ one of which was 
“the establishment of a permanent body for arbitration and conciliation.” 
The French proposal envisaged the creation of an organ, attached to the 
Council of the League of Nations, ‘‘competent to examine and settle all 
difficulties submitted to it by the participating states concerning the inter- 
pretation and application”’ of certain measures of an economic nature and of 
“bilateral or multilateral conventions.’”’ An admirable collection of pro- 
visions in force in various acts, treaties, and conventions was prepared by the 
Secretariat of the League of Nations.? This led the Economic Committee 
to conclude that a “‘network of contractual inter-state undertakings” already 
exists, and that confusion might result from the creation of any new organiza- 
tion. Yet the existing situation was thought to be unsatisfactory because of 
the “slow and laborious procedure”’ of permanent or ad hoc organizations, 
and because bodies composed of judges unacquainted with all the details of 
economic life and inclined to rely on legal criteria do not always appear to 
operate in a satisfactory manner. Some vindication of this view is found by 
the Economic Committee in an order of the Permanent Court of Interna- 
tional Justice,’ relating to the Free Zones of Gex and Upper Savoy. More- 
over, the choice of competent arbitrators and conciliators often gives 
difficulty. 

The Economic Committee therefore proposed that the Council create ‘a 
group of experts to whom the interested parties might apply for the peaceful 
settlement of economic disputes’’ between states; it submitted a set of draft 
rules, not intended to become an international convention, but intended to 
be brought into force by a decision of the Council. On January 28, 1932, 
these rules were adopted by the Council, and the Economic Committee was 
invited to submit proposals on the basis of which the experts might be se- 
lected. The rules adopted are as follows:+ 


CuHapPTER I.—JURISDICTION 


Article 1.* Only Members of the League and States non-members may apply to the 
Experts for the peaceful settlement of an economic dispute arising between them. 


1 For the text of this protocol, see League of Nations Official Journal, 1930, p. 417. A 
resolution of the Tenth Assembly of the League of Nations had envisaged such a program. 

2 “Memorandum relating to the Pacific Settlement of International Disputes Concerning 
Economic Questions in General and Commercial and Customs Questions in Particular.” 
Published as booklet, E. 666. 

3 Order of December 6, 1930, Publications of the Court, Series A, No. 24. 

‘ League of Nations Document, C. 57. M. 32. 1932. II. B. 

* This means that only Governments can apply, and not individuals. 
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Article 2. A dispute can only be validly brought before the Experts by a joint applica- 
tion from the Parties to the case. 

Article 3. The jurisdiction of the Experts shall extend to all disputes concerned with 
matters of an economic nature. 


CuaptTer II.—AppoinTMENT OF THE EXPERTS 


Article 4.° The Experts, to the number of fourteen, shall be appointed by the Council on 
the proposal of the Economic Committee of the League. 

The Experts must: 

(a) Be of different nationalities; 

(b) Be persons enjoying the highest esteem; 

(c) Be of recognised competence in economic questions in the widest sense of the term; 

(d) Be familiar with the problems involved in the regulation of economic relations 
between countries, and in particular with matters usually forming the subject of commercial 
treaties and other economic agreements. 

Article 5. The Experts shall be appointed for a period of five years. Their appointment 
may be renewed. 

They shall personally perform their duties. 

If an Expert dies or resigns, he shall be replaced for the remainder of his term of office by a 
person appointed in accordance with the provisions of Article 4. 

On the expiry of their term of office, the Experts shall continue to deal with any cases that 
may previously have been submitted to them and are not concluded. 


Cuapter 


Article 6. The application provided for in Article 2 above shall be addressed to the 
Secretary-General of the League of Nations. 

It shall be drawn up by common agreement between the Parties to the case, and must 
bear their signatures. 

The application shall state: 

(a) The subject of the dispute and the Parties to the case; 

(b) The number of Experts to be selected; 

(ec) The nature of the decision the Expert or Experts are requested to give (advisory 
opinion, conciliation or arbitration) ; 

(d) The names of the Experts chosen or the request to apply Articles 7 and 8. 

Article 7. If the Parties have chosen the Experts themselves, the Experts shall in turn 
themselves appoint their President. 

Article 8. If the parties themselves have not chosen the Experts in their application, 
the choice shall be made by the Chairman of the Economic Committee. For this purpose 
the Secretary-General shall send him a copy of the application. 

Article 9. Should the Chairman of the Economic Committee be prevented from making 


> The Experts are given the widest jurisdiction, as their consultation is optional. 

© The Economic Committee experienced some difficulty in deciding the number of Experts. 

The Experts must not be too numerous, so that there may be a sort of continuity and uni- 
formity in their doctrine. 

The Economic Committee thought that the case-law built up by the Experts might be a 
useful guide for future decisions, recommendations and opinions, though it would not neces- 
sarily form a precedent in the legal sense given to the term “precedent” in Anglo-Saxon 
countries. 

On the other hand, the Experts must not be too few, so that they may include persons 
versed in the economic conditions of the principal countries and the various branches of 
national economy. States, too, should be allowed a certain latitude of choice. 
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a choice, or be a national of one of the Parties, the choice shall be made by his predecessor, 
provided the latter is still a member of the Committee. 

Should the predecessor of the Chairman also be unable, for one of the above reasons, to 
make a choice, the choice shall be made by the oldest member who is not a national of any 
Party to the case. 

Article 10.4 The person called upon to make the choice in accordance with Articles 7 and 
8 shall do so within 15 days after receiving the communication from the Secretary-General of 
the League of Nations. If several Experts have to be chosen, he shall also appoint their 
President. 

The choice shall be made exclusively from among the persons referred to in Article 4. 

Moreover, the Experts must be of a different nationality from that of the Parties. 

Article 11. Any recourse to the Experts shall imply that the Parties accept the provisions 
of the present Rules. 

If the Parties have requested an arbitral award, that fact shall involve the obligation on 
their part to submit to the award to be given and to carry it out in good faith. 

Article 12. The Experts shall be entirely free to follow the procedure they deem best in 
each particular case. 

Article 13.¢ The Parties shall be informed without delay of the result of the Experts’ 
work. 

These results shall be published by the Secretary-General of the League of Nations, if the 
Parties consent. 

CuaptTer IV.—GENERAL PROVISIONS 


A.—Secretariat 


Article 14. The Secretariat shall be provided by the Secretary-General of the League of 
Nations. 
B.—Expenses 


Article 15. Each of the Parties shall bear its own expenses for procedure. The joint 
expenditure decided upon by the President of the Experts shall be borne by the Parties in 
equal parts. 

Article 16. The expenses referred to in the above Article shall include remuneration to be 
granted to the Experts, witnesses and other persons whose co-operation is required. 

Article 17.6. At the beginning of the procedure the President of the Experts shall fix the 
amount to be advanced by each of the Parties in order to cover the above-mentioned ex- 
penses, and shall draw up an account on the conclusion of the work. 


C.—Seat 


Article 18. In principle, the Experts shall sit at Geneva in the Secretariat of the League of 
Nations. Their President may, however, decide that they shall sit elsewhere. 


These rules suggest a borrowing of ideas from the Permanent Court of 
Arbitration, as well as from the Permanent Court of International Justice. 
They are also to be compared with the rules of conciliation and arbitration 


4 The last provision of Article 10 naturally does not exclude the right of the Parties to have 
themselves represented by agents instructed to defend their interests. 

* In principle, the Economic Committee favours the publications of such results, but the 
results can only be published when the parties agree, because, if publication were compulsory 
in every instance Governments might hesitate to resort to the proposed procedure. 

This rule is intended to ensure that the League shall not incur expenditure for which no 
provision has been made in its budget, and which ought, after all, to be borne by the Parties. 
It also ensures that there shall be no delay in the procedure. 
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of the International Chamber of Commerce,’ designed to enable business men 
to settle disputes of an international character. Since 1921, the Interna- 
tional Chamber of Commerce has maintained a “Court of Arbitration,” 
with an executive committee holding monthly meetings in Paris. ‘‘Up to 
March 10, 1931, 471 international commercial disputes had been submitted 
to the International Chamber of Commerce for settlement under our Rules 
of Conciliation and Arbitration.” ® The Chamber has also encouraged the 
insertion of a standard form of arbitration clause in commercial contracts, as 
follows: 
All disputes arising in connection with the present contract shall be 
settled under the Rules of Conciliation and Arbitration of the Interna- 


tional Chamber of Commerce by one or more arbitrators appointed in 
accordance with the Rules. 


Commercial arbitration has also been stimulated in recent years by the 
Protocol on Arbitration Clauses, opened for signature at Geneva, September 
29, 1923, which has been ratified by some 27 states;’ and by the Convention 
on the Execution of Foreign Arbitral Awards, opened for signature at Geneva 
on September 26, 1927, which has been ratified by some 20 states.*® 

The progress of commercial arbitration between individuals needs now to 
be supplemented by progress in the easy settlement of commercial disputes 
between states. If there is a real desire among governments for the latter, 
the Council’s resolution has opened the door for it. Fortunately, the experi- 
ment may be tried without interfering in any way with existing treaty 


obligations, and even without binding any state to employ the method which 
the Economic Committee has devised. 


Manuey O. Hupson 


THE PRESENT STATUS OF THE QUESTION OF MEMBERSHIP OF THE UNITED 
STATES IN THE LEAGUE OF NATIONS 


At its annual convention in Philadelphia the League of Nations Associa- 
tion adopted, on January 16, the following resolution: 


Resolved, by the Convention of the League of Nations Association 
that:—While the League of Nations Association stands for the World 
Court and for radical reduction in armaments throughout the world, 
and for a generous disposition of the question of debts and reparations, 
nevertheless this Association has one supreme objective, namely full and 
unqualified membership of the United States in the League of Nations. 

This does not mean that, in the meantime, we should not encourage 
every move that our government at Washington can make toward greater 


’ Published by the International Chamber of Commerce, Paris, Jan. 1, 1920; amended at 
Washington in 1931. See International Chamber of Commerce, Brochure No. 77, p. 28. 

6 “Services rendered by the Arbitration system of the International Chamber of Com- 
merce.” International Chamber of Commerce, Washington Congress, 1931, No. 18. 

7 For the text see 2 Hudson, International Legislation, p. 1062. 

5 For the text, see 3 Hudson, International Legislation, p. 2153. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


coéperation with the League. We would urge that our government 
seek regular representation in the Council and Assembly at Geneva, 
when matters especially affecting our interests are under consideration, 
and that we pay into the treasury of the League a sum commensurate 
with our coéperation and worthy of our position in the family of 
nations. All of this, however, cannot take the place of full membership 
in the League. In saying this we are not unmindful of the embarrass- 
ment that confronts the President of the United States and the Secretary 
of State and precludes them from doing all that perhaps they would 
do, if it were not for the attitude of hostility to the League that at this 
time seems to exist in the legislative branch of the government. 

For a period altogether too long the supporters of the League of Na- 
tions in the United States have settled back and let the isolationists 
pose as the only sound promoters of the national wealth and the only 
real defenders of the national life. The time has come for us to assert 
that not only a generous international policy but an enlightened policy 
of national self-interest should take us into the League.! 


All who are interested in the development of international law and order 
must be led by this action of an important and potentially influential private 
organization of American citizens to reconsider the situation respecting 
American membership in the League. 

In the first place it hardly seems that the question is closed or dead, as is 
sometimes suggested. An advocate of American membership in the League 
might quote the aphorism to the effect that no question is ever settled until 
it is settled aright, but this would obviously amount to begging the principal 
question. A much more empirical indication of the state of affairs lies in 
the fact that opponents of American membership and some who feel that 
they must, for political reasons, pose as such, also feel called upon to insist, 
every so often, that the question is closed; no question which has to be fre- 
quently and vigorously stamped as dead in order to keep it quiet is really 
very dead! 

The actual situation is in fact much more complicated. In the election of 
1920 the Democratic candidate was sincerely in favor of American entry. 
The Republican candidate professed to favor American entry with suitable 
reservations, particularly respecting the system of sanctions contained in 
Articles X-XVI of the Covenant, and a group of the most responsible leaders 
in the party, including the present President of the United States, urged his 
election on this ground. After the election, however, the forces opposed to 
American entry hailed the result (a huge majority for Harding) as a vote 
against such action, and neither the President-elect nor those who had urged 
his election on pro-League grounds did anything to prevent this interpreta- 
tion from being adopted and imposed upon public opinion, and it gradually 
came to be widely accepted. That this interpretation constitutes a radical 
misinterpretation, and, indeed, presents a picture diametrically opposed to 
the facts of the case, has been argued very cogently, on the basis of an ex- 


1 New York Times, January 17, 1932, p. 1. 
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haustive statistical analysis of the election returns.2 In any event it is un- 
deniably true that one political analyst whose acumen in diagnosing the ways 
of voters has never been doubted, and who later became the most popular 
post- War President of these United States, believed the election of 1920 to be 
without significance on the League issue; said Vice President-elect Coolidge 
in a public address in Boston on November 23, 1920: 

I doubt if any particular mandate was given at the last election on 
the question of the League of Nations and (if) that was the preponderant 
issue. In the South where there was decided opposition to the League 
they voted the Democratic ticket. And as far as thie League of Nations 
was concerned in the North, the vote was with equal and even greater 
preponderance in favor of the Republican ticket. Of course many 
men voted thus who were in favor of the League. With them it be- 
came simply a question of supporting the Republican or Democratic 
party. So you can’t say that there was a preponderance of votes 
against the League of Nations.* 

If these analyses, or only the last one, be accurate, the alleged closing of the 
question has come about, in so far as it has come to be fact in the popular 
mind, as a result of a misinterpretation not adequately refuted by those in 
favor of American entry and possessed of the truth concerning the election of 
1920. 

In the meantime, however, the situation has changed in several ways. 
The situation in 1932 is decidedly not what it was in 1920. 

To begin with, the education of the American people in the whole field of 
international relations, in the more specific problem of organized interna- 
tional coéperation, and in the nature and activity of the League itself has 
progressed rapidly in this interval. International questions are topics of 
constant and interested concern in every city and town in the country today, 
as they decidedly were not in 1914; and it is not the biassed and uninformed 
interest of 1917-1918, thanks to greater supplies of reasonably accurate news 
on such subjects, much public discussion of such issues, and increased atten- 
tion in educational instutions of all grades, from kindergarten (literally!) to 
graduate school. The general problem of international organization, in its 
various phases, has become familiar as a result of a growing literature of 
books and pamphlets and magazine and newspaper articles and reports. 
And the League has become a familiar fact and well known in much of its 
detailed organization and activity to American men, women, and children 
from one coast to the other, in place of being an abstract idea or a terrifying 
novelty. 

In the second place, relations between the United States and the League 
have developed so extensively and with such increasing cordiality and effec- 
tiveness in the past ten years that the attitude of the anti-League factions 
and even the United States Government in 1921 now seem incredible. 


? Colcord, S., The Great Deception, New York, 1921. 
* New York Times, November 24, 1920, p 1. 
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Anyone who has been speaking on these subjects before students and laymen 
throughout the country during these years will appreciate the almost com- 
plete reversal from the largely politician-made hostility of 1921 (not 1920) 
to the casual and unexcited acceptance of the practice of American participa- 
tion in League activities of today. We have in fact become partially inte- 
grated with the League without joining it, and this situation is accepted not 
only without any particular alarm but is taken for granted and approved by 
the people of the country. 

Finally, the passage of time has witnessed certain changes in the League 
itself. From a project it has become a fact, both for loss and for gain. The 
League today is not a proposed adventure but a going concern, not a dream 
but a reality, and as such it commends itself more strongly to those with no 
taste for adventure or dreams but some respect for actual facts. By the 
same token it has failed to confirm the fears of those who anticipated from 
it a wholesale disregard of national sovereignty and independence and the 
development of a superstate violating all national life and feeling. On the 
other hand, the League has failed to fulfill the sanguine hopes of those of its 
advocates who foresaw a strong, united, effective, and confident universal 
union of the nations of the world; for reasons to be noted in a moment the 
League is, to a certain degree, weak, disunited, ineffective, and uncertain, 
and it certainly is incomplete. These qualities of strength and weakness 
vary from time to time—contrast the League of 1926-1928 with the League 
of 1929-1931—but at all events they are real and not speculative and neither 
strength nor weakness is the unvarying or conclusive quality of the institu- 
tion at all times and in all matters. 

The result of all of these factors is that in some ways it is more difficult 
to make a case for American membership today than it was in 1920, disre- 
garding for the moment the myth of the anti-League significance of the elec- 
tion of 1920 and the increasing rapprochement between the United States 
and the League since 1922, which may just about balance one another. 
Apart from the extreme and obviously unwarranted forebodings of the less 
balanced alarmists in 1920, the League has proven less successful than was 
hoped. In particular, the system of enforcement or sanctions contained in 
Articles X-X VI of the Covenant has proven to be almost valueless, partly 
because of faulty drafting of that document, partly because of the effects of 
fears and hesitations which restricted the scope of those provisions as drafted, 
and partly because of unwillingness of some of the Powers which signed the 
Covenant to see the system of sanctions made effective, an unwillingness 
which turns in part upon the failure of the United States to go along with the 
League and its system. This means that, from the point of view of its origi- 
nal founders and friends, what the League needs today is not only strengthen- 
ing but strengthening in precisely that feature of its constitution to which 
greatest objection was made in this country in 1920, and with respect to 
which the present President has, for reasons of personal conviction, party 
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politics, and what he believes to be sound and accepted national policy, 
spoken clearly and strongly in opposition to American concurrence on 
several occasions. 

Yet here also things or circumstances have changed somewhat and opin- 
ions with them. The demonstration of the inadequacy of the sanctions 
system in the Covenant has been impressive. The character of the opposi- 
tion—a curious alliance of extreme pacifism and extreme nationalism—is 
now clearly revealed. The difficulty of making progress toward disarma- 
ment without a security system is keenly felt today. The possible or even 
probable ineffectiveness of bare pledges to abstain from war is apprehended. 
And repeated proposals of steps to supplement the sanctions provision of the 
Covenant, and their discussion, the repeated proposals for consultative pacts 
as a half-way measure in this direction (including actual adoption of two such 
agreements by the United States in 1921 and 1922), a final frank (French) 
proposal for an international police force in the hands of the League,—all 
these incidents have worn down the fear of the unfamiliar and led to greater 
maturity of thought in this country on the whole problem; people have come 
to admit that perhaps there may be something to be said in support of such 
ideas! Even the White House is recently reported to have been ready to 
join the League in applying sanctions to Japan in the Far Eastern situation.‘ 
It may be that opinion upon this point in the country has fundamentally 
changed—outside of Congress and the ranks of politicians who believe or 
instinctively assume that they can arouse support more readily by invoking 
traditional emotions of national independence and fear than by standing 
upon platforms of international government with all that this involves and 
implies. 

Such seems to be the situation today. Every serious student of interna- 
tional law and relations will probably agree that the international commu- 
nity can never hereafter dispense with some organization such as the present 
League, although some would disagree respecting the possibility and desir- 
ability of maintaining or utilizing a system of sanctions in its constitution 
and practice. Hardly any serious student of international relations and 
American diplomacy will be able to imagine America (any more than Russia) 
remaining permanently outside of such an organization. Perhaps the time 
has come to reconsider formally the question of American entry into the 
present League; if the League of Nations Association thinks so, their resolu- 
tion is amply justified in spite of the hesitation of politicians. (It might be 
suggested in advance that if friends of American entry into the League secure 

4“The Administration was represented today as feeling that should the League of Nations 
invoke an economic boycott against Japan the United States would have no alternative but 
to join it. However, it was emphasized with equal force that this country does not plan to 
initiate such action. This policy the United Press understands was evolved from a series of 
Cabinet discussions and from conferences among Secretary of State Stimson and his advis- 


ers.”’ Washington despatch of Joseph H. Baird, United Press staff correspondent, Feb. 
27, 1932. 
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another vote in favor of such action they should not allow it to be wasted as 
they did in 1920!) Perhaps also the time has come to consider something 
which was formerly advocated in connection with the discussion of American 
membership in the League although at that time with a slightly different 
emphasis: it was formerly argued that it would be far more economical of 
time and effort, if Americans could not accept the League as it existed, to 
take the existing League and modify its organization or practice than to at- 
tempt to scrap the existing League and put another in its place; perhaps the 
time has come for such action not only in connection with American entry 
but in view of the experience of the past decade. If that means strengthen- 
ing the League and its sanctions, however, the relation of any such action to 
possible American entry must be borne in mind. The present situation is 
not simple, and it is not to be simply or easily liquidated, but perhaps the 
situation is no longer rigid. 
PiTmMAN B. PoTrer 
WHEN DOES WAR EXIST? 


The parties to the League of Nations Covenant agree not to go to war 
until three months after a report by the Council, and the parties to the 
Kellogg Pact condemn recourse to war for the solution of international 
controversies and renounce it as an instrument of national policy. It is 
generally assumed that these treaties refer to war in the legal sense.' 

Courts and executive proclamations have frequently recognized the dis- 
tinction between war in the legal sense and war in the material sense,” the 
latter often occurring on a considerable scale, as in the case of insurrection, 


reprisals, intervention, or defensive action without legal war. These epi- 
sodes have often proceeded with all the physical characteristics of war be- 
tween the contending forces, but the legal situation has been very different. 


1 MeNair, “The Legal Meaning of War and the Relation of War to Reprisals,’’ Trans- 
actions of the Grotius Society, 1925, p. 45; Maccoby, “Reprisals as a Measure of Redress 
short of War,’’ Cambridge Law Journal, 1924, p. 70 ff.; Wright, “Opinion of Commission of 
Jurists in Janina-Corfu Affair,” this JouRNAL, Vol. 18 (1924) p. 536. See also note 21 infra. 

2 The Prize Cases, 1863, 2 Black 635; The Three Friends, 1897, 166 U. S. 1; Gray, Admr. v. 
U.S., 21 Ct. Cl. 340, 368; Moore’s Int. Law Dig., Vol. 6, p. 1025, Vol. 7, pp. 157-8; Wright, 
The Control of American Foreign Relations, 1922, p. 284, this JourNAL, Vol. 18 (1924), 
p. 761. 

3’ Numerous episodes of this type are discussed in J. Reuben Clark, Right to Protect 
Citizens in Foreign Countries by Landing Forces, Washington, 1912; Offutt, The Protection 
of Citizens Abroad by the Armed Forces of the United States, Baltimore, 1928; Stowell, 
Intervention in International Law, Washington, 1921. ‘The Blockade of Turkey in 1827 
by British, French, and Russian squadrons, which resulted in the so-called Battle of Nava- 
rino, is remarkable in this respect—that although the Turkish and Egyptian fleets were 
destroyed with a loss of from 7,000 to 8,000 men and the blockading Powers sustained 
several hundred casualties, there was no war and the Powers’ ambassadors remained at 
Constantinople for seven weeks after the battle.” McNair, op. cit., p.37. These measures 
short of war are classified from various points of view in Westlake, International Law, 2nd 
ed., Vol. 2, p. 6 ff.; Borchard, The Diplomatic Protection of Citizens Abroad, 1919, pp. 
445-455; Wright, Control of American Foreign Relations, p. 293 ff. 


EDITORIAL COMMENT 363 


Normal diplomatic, commercial and legal relations have often persisted 
between the contending governments and their nationals in spite of such 
military or naval activity, but the moment legal war begins diplomatic 
relations are broken, statutes of limitation cease to operate, commercial 
transactions cease to be valid between persons separated by the line of war, 
warships of each belligerent become entitled to vi sitand search vessels of 
any flag met upon the high seas, to capture them on suspicion of enemy 
character, breach of blockade, carriage of contraband or unneutral service, 
and to submit them to national prize courts for condemnation on proof of 
such suspicion.‘ 

War in the legal sense means a period of time during which the extraor- 
dinary laws of war and neutrality have superseded the normal law of 
peace in the relations of states. A state of war may exist without active 
hostilities, and active hostilities may exist without a state of war. What 
are the circumstances which initiate this period of time known as a state of 
war or war in the legal sense? It appears that any state has power to convert 
a state of peace into a state of war by an overt act manifesting its intention 
to do so.® 

A declaration of war, or an ultimatum with conditional declaration of war, 
issued by the proper constitutional authorities of the state are such overt 
acts, and the parties to the III Hague Convention of 1907 ‘‘recognize that 
hostilities between them must not commence” (ne doivent pas commencer) 
prior to such an act. While this convention undoubtedly imposes a duty 


upon the parties, it is not certain that it restricts their powers. Hence if a 
party to this convention began hostilities with intent to make war without 
such declaration or ultimatum, while it would clearly be violating its duty to 
the other parties, nevertheless it is possible that its exercise of power would 
have legal effect and that a state of war would exist.’ 


4 See Oppenheim, International Law, 3rd ed., Vol. 2, p. 143 ff.; McNair, loc. cit. 

5 See Moore’s Int. Law Dig., Vol. 7, pp. 153-154; Wright, Changes in the Conception of 
War, this JourNaL, Vol. 18 (1924), p. 762. 

6 Action by one state is enough. The state acted against may be forced into a state of 
war against its will. The Eliza Ann, 1 Dods. 244; The Nayade, 1902, 4 C. Rob. 253; Higgins, 
The Hague Peace Conferences, 1909, p. 205, answering question of Chinese delegation at the 
Second Hague Conference, 1907, “What would happen if a state against which war was 
declared did not wish to fight?” Hudson, however, suggests that “It may be open to a 
powerful state to disregard a declaration of war against it by a weaker state which fails to 
follow up the declaration with actual hostilities.” Harvard Law Review, Vol. 39, p. 1024. 
The act must proceed from the authority competent under the constitution of the state to 
recognize or to make war. In England this authority is the crown, Y. B. Hil., 1480, 19 Edw. 
4. f. 6; Janson v. Dreifontain Consolidated Mines, Ltd. (1902) A. C. 484, and other cases 
quoted by MeNair, loc. cit., p. 46f. In the United States the authority competent to declare 
war is Congress, and to recognize war is the President, note 8 infra. 

7 Westlake, op. cit., Vol. 2, p. 28; Hudson, loc. cit., p. 1022; Wright, this JourNax, Vol. 18 
(1924), p. 758 #f.; Higgins, op. cit., p. 202 ff. This convention has been ratified by 28 states, 
including China, Japan, United States, Great Britain, France, Germany, and Russia. It 
was well observed by the parties on the opening of the World War (Naval War College, Int. 
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Prior to the Hague Convention referred to, states sometimes manifested an 
intention to make war by formally exercising powers affecting the rights of 
third states which would only be legitimate during a state of war. Thus the 
American Civil War began with President Lincoln’s proclamation of blockade 
on April 19, 1861. Congress recognized President McKinley’s blockade of 
Cuba on April 22, 1898, as beginning war against Spain, and on April 25, 
1898, made a declaration retroactive to that date. In these cases there was 
a constitutional question of the President’s power to initiate war, in view of 
the exclusive power given to Congress by the Constitution to declare war, 
but the court sustained the President’s action on the theory that he was 
competent to recognize acts of rebels or of another state as instituting a 
state of war. From the international point of view, there could be no 
question but that formal exercise by the recognized chief executive of war 
powers as against third states unaccompanied by other expression of inten- 
tion gives sufficient evidence of the intention of the state to make legal war 
and begins a state of war. The United States, refusing in 1902 to recognize 
the competence of Germany, Great Britain and Italy to stop the trade of 
third states with Venezuelan ports by pacific blockade, looked upon the 
proclamation of such a blockade as in fact a war blockade which instituted 
a state of war.°® 

Prior to the Hague Convention referred to, there were also many instances 
in which a state manifested an intention of making war by an act of war, 
such as an attack on the territory or on the armed forces of another state 


followed by active hostilities. An attack on a vessel of the Russian auxiliary 
fleet was held to have started the Russo-Japanese War in 1904,!° and an 
attack by Turkey, which was not a party to the Hague Convention, on 
certain French vessels was held to have started the war between France and 
Turkey in 1914." It has been stated that all but ten of the wars between 


Law Does. 1917, p. 15). Art. 2 provides “that a state of war shall not take effect in regard 
to neutrals until after the receipt of a notification” unless ‘‘it be established beyond doubt 
that they were in fact aware of the state of war.” 

® Wright, Control of American Foreign Relations, 1922, p. 284 ff. 

* Secretary of State Hay to Mr. Tower, Ambassador to Germany, Dec. 16, 1902, U. S. 
For. Rel. 1903, p. 420 ff. and award in Venezuelan Preferential Case, Per. Ct. Arb., Feb. 22, 
1904, Scott, Hague Court Reports, 1916, p. 59. Holland, “War sub Modo,” Law Quar. 
Rev. 1903, Vol. 19, p. 133. Such blockades have sometimes been accompanied by a denial 
of an intention to make war, and no state of war has resulted. It has been suggested that 
states might by such a blockade enforce Art. 16, par. 1, final clause of the League of Nations 
Covenant without making war against the Covenant-breaking state. League of Nations, 
Reports and Resolutions on Article 16 (Legal, 1927, V, 14), p. 88; Wright, The Future of 
Neutrality, International Conciliation, No. 242, Sept., 1928, p. 371. 

1° Takahashi, International Law Applied to the Russo-Japanese War, 1908, pp. 22-25. 

11 The Mahrousseh, France, Dec. du Conseil des Prises, Vol. 1, p. 94; Nav. War. Col., Int. 
Law Does. 1917, p. 90; The Chereff, France, Journal Officiel, Jan. 9, 1916, p. 231; Scott, 
Cases on International Law, 2nd ed., p. 792. 
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1700 and 1870 were started by acts of war without formal declaration or 
ultimatum.” 

It is clear, however, that an act of war starts a state of war only if there is a 
real intent to create a state of war. There have been numerous acts of war, 
such as the battle of Navarino in 1827, the American bombardment of 
Graytown, Nicaragua, in 1852, the Boxer expedition of 1900, and the Amer- 
ican occupation of Vera Cruz in 1914, which did not start legal war. Often 
in such cases of intervention, interposition, reprisal or defense, the state 
committing the act of war expressly disclaims an intention to make war." 
Up to the time of writing (March, 1932), Japan and China, although engaged 
in active hostilities, have both disclaimed any intention of making war. 
If a state committing acts of war makes no declaration either of intent to 
make or of intent not to make war and continues such acts on a large scale, 
its intent to make war may become clear from its acts, and a state of war 
may be dated from the first act of war. Numerous wars, of which the Russo- 
Japanese War of 1904, is an example, have begun in this way.“ 

Suppose, however, that a state commits acts of war on a large scale, but 
with repeated assertions that it is not intending to make war, is it possible for 
its acts to speak louder than its words? It is believed that such a situation 
may become a state of war, but only if recognized as such by the victim or 
by third states. 

A victim of an act of war, if a recognized state, may always if it wishes, 
regard the act as instituting a state of war, and if it does, a state of war 
exists..5 States victims of reprisals and intervention have usually been 
much weaker than the state employing such methods. Thus they have felt 
that conversion of the situation, bad as it was, into one of legal war, would 
be worse. If, however, a state should declare that it regards an attack 
upon it as instituting a state of war, the question of which power formally 
began war would be answered by a consideration of the justifiability under 
principles of international law, of the acts of war complained of. If they could 
be considered as justifiable under principles of self-defense, or reprisal, the 
victim of the attack who declared that a state of war existed would be re- 
garded as having initiated that situation.’* In the case of efforts of a state 

12 Maurice, Hostilities without Declaration of War, 1883; Higgins, op. cit., p. 202. “An 
act of hostility unless it be done in the urgency of self-preservation or by way of reprisals, is 
in itself a full declaration of intention.” Hall, International Law, 8th ed., p. 444. On the 
meaning of “ Act of War’”’ asdistinct from other coercive measures applied to promote interests, 
see Wright, this Journnat, Vol. 18 (1924), p. 759. 

8 Supra, note 3. Holland emphasizes the desirability of such a disclaimer. Letters on 
War and Neutrality, 2nd ed., 1914, p. 20. 

“4 Supra, notes 10-12. 

18 Hall, op. cit., p. 434; Westlake, op. cit., Vol. 2, pp. 23-24; Holland, Studies in Interna- 
tional Law, p. 132, and Letters on War and Neutrality, 2nd ed., p. 15; Oppenheim, op. cit., 
Vol. 2, p. 68; Hogan, Pacific Blockade, 1908, p. 27; McNair, loc. cit., pp. 34-36. 


6 Maccoby (loc. cit., p. 71), takes it for granted “that war can only be waged under the 
conditions foreseen in the Covenant, and that acts of reprisal cannot be treated as acts of 
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to suppress an insurrection in its own territory, or to enforce a policy within 
territory not within the jurisdiction of any recognized state, the insurgents 
or native communities, not being recognized states, have no power to convert 
a state of peace into a state of war, so their declaration or recognition of war 
would have no legal effect.!” 

It is submitted that in case a state using military force disclaims an in- 
tention to make war, and the victim cannot or does not recognize war, a 
state of war does not exist until such time as third states recognize that it 
does. Third states sometimes do this by formally proclaiming neutrality, 
and they would usually be obliged to make a decision if hostilities are pro- 
ceeding on the high seas to the detriment of their commerce.'* _ It is believed, 
however, that such direct interference with their interests is not necessary 
to justify third states in recognizing a state of war as existing. Such states 
may conclude that hostilities have reached such a magnitude as actually to 
manifest an intention on the part of one or both belligerents to make war. 


hostility entitling the State against which they have been directed immediately to claim full 
rights of war” but DeVisscher thinks it would be absurd if a state responding by declaration 
of war to armed reprisals directed against it, should be held to have violated the Covenant 
(“L’ Interpretation du pacte au lendemain du differend Italo-Grec,” Rev. de droit int. et lég. 
comp., 1924, 3rd ser., Vol. 5, p. 384). McNair (loc. cit., p. 43) submits that “The plaintiff 
state which undertakes measures of force as a reprisal or an intervention, does so at the risk 
of being in breach of Covenant if the defendant state should elect to regard those measures 
as war, and the defendant state which elects in favour of war, cannot be said to have resorted 
to war and to be in breach of Covenant.” 

While agreeing with DeVisscher that the broad freedom to make reprisals supported by 
Maccoby would practically nullify the Covenant, it appears that the extreme risk which 
MeNair attaches to reprisals is hardly compatible with his own interpretation of the opinion 
of the jurists after the Corfu case, that coercive measures, even involving the application of 
force, are not necessarily in violation of the Covenant (ibid., p. 43). To the present writer, 
the issue hinges not on the fact but on the justifiability of the particular reprisals in the 
particular circumstances, upon which the League of Nations would judge. 

17 It is possible that the same is true where the state is recognized but its government is not. 
The Huerta government of Mexico stated in a note to the American Chargé d’affaires on 
April 22, 1914, that “according to international law these acts of the armed forces of the 
United States (at Vera Cruz) . . . must be understood as the initiation of war against 
Mexico.”’ Later, on April 28, 1914, the Secretary of State of the United States asserted that 
“a state of war does not exist” (U. S. For. Rel. 1914, pp. 490, 505) and this opinion was 
supported by the U. 8.-Mexican General Claims Commission. Mexico on behalf of El 
Emporia del Cafe v. U. 8., No. 281, March 2, 1926; Hudson, loc. cit., p. 1024; supra, note 6. 

18 Supra, notes 8-9. For conditions which justify recognition of belligerency by third 
state see Dana, note to Wheaton International Law, 8th ed., 1866, p. 34; Wilson, op. cit., 
pp. 40-43. In a careful statement of the ways in which a state of war may start, McNair 
(tbid., p. 45) does not consider the possibility that it may start through recognition by 
third states of acts of war, even done “sine animo belligerandi,” as initiating a state of war. 
Even where hostilities are confined to the land, third states may be forced to reach a decision 
whether legal war does or does not exist in order to determine the applicability of insurance 
contracts to property destroyed by bombardment, the incidence of international responsi- 
bility for such losses or other legal questions concerning the interests of their nationals, as 
well as the more general problems of obligations in respect to neutrality or anti-war treaties. 
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If a single state formally recognized that fact, although its own courts would 
be bound to treat the contending states as belligerents, its proclamation 
might not be adequate from the standpoint of other states. If both con- 
tending states deny an intention to make legal war, it is believed that there 
must be general recognition by third states that war exists before it can be 
certain that this is the case. Probably recognition by the League of Nations 
Council or Assembly that de facto hostilities have become legal war would be 
adequate evidence that legal war existed so far as the members of the League 
are concerned. 

In the past, third states have seldom taken upon themselves to recognize 
legal war in the face of a declaration by the contending states that they do 
not intend to make war, although the American action in the blockade of 
Venezuela of 1902 might be a case in point.!® Such situations have more 
frequently arisen in cases of domestic violence, and in such cases third states, 
while occasionally recognizing belligerency or legal war, have sometimes 
recognized insurgency or a condition of war in the material sense but not in 
the legal sense. Thus President Cleveland recognized such a state of affairs 
as existing in Cuba in 1896.° 

Applying these observations to the Far Eastern situation, it is believed 
that so long as both China and Japan deny an intention to make war, war in 
the legal sense could only result from recognition of a state of war by other 
states. The consular commission authorized by the Council of the League 
of Nations to investigate the Shanghai situation reported on February 14, 
1932 that “‘a state of open warfare exists.’ Formal adoption of such a 
report by the Council might establish the fact that China and Japan were at 
war so far as the application of the League of Nations Covenant is concerned. 

While the existence of legal war is probably necessary to prove violation 
of Article XII of the Covenant,?! and is almost certainly necessary to 
render sanctions applicable under Article XVI and to prove violation of 
Article I of the Kellogg Pact, it would appear that Article II of the Pact may 
be violated even though legal war does not exist. By this article the parties 
agree ‘‘that the settlement or solution of all disputes or conflicts of whatever 
nature or of whatever origin they may be, which may arise among them, 
shall never be sought except by pacific means.”’ While some writers regard 
“pacific means” as including all means short of war, whether amicable or 


19 Supra, note 9. 

20 The Three Friends, 1897, 166 U.S. 1. On the status of insurgency, see Wilson, Inter- 
national Law, 2nd ed., p. 34. 

*1 The report of the commission of jurists in the Corfu episode of 1923 is equivocal on this 
point. Wright, this Journa, Vol. 18 (1924), pp. 107, 541; Vol. 19 (1925), p. 87. De- 
Visscher argues that Art. 12 of the Covenant requires members of the League to submit 
“disputes likely to lead to a rupture either to arbitration or judicial settlement or to inquiry 
by the Council,” and that since measures of force would be likely to “lead to a rupture” 
the Covenant would be violated even if the duty “in no case to resort to war” had not been 
violated. Op. cit., p. 385. See also McNair, loc. cit., p. 41; Maccoby, loc. cit., p. 72. 
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non-amicable,” others hold that pacific means refer only to amicable methods 
of the kind referred to in the Hague Conventions of 1899 and 1907 for the 
‘pacific settlement of international disputes.’ This interpretation appears 
to have been accepted by M. Briand in his statement before the League of 
Nations Council on October 24, 1931, in reference to the Japanese occupation 
of Manchuria, that “public opinion would not readily admit that a military 
occupation under these circumstances could be regarded as coming under the 
heading of pacific means.’’** Thus it would appear that this term “pacific 
means”’ is not the reciprocal of war in the legal sense, but of ‘‘armed force”’ 
referred to in the II Hague Convention of 1907.% This interpretation 
appears to be supported by the statement in Secretary Stimson’s letter to 
Senator Borah on February 24, 1932, that ‘‘it is clear beyond peradventure 
that a situation has developed which cannot under any circumstances be 
reconciled with the obligations of the covenants of these two treaties (Nine 
Power Treaty and Kellogg Pact) and that if the treaties had been faithfully 
observed, such a situation could not have arisen.’’ 
Quincy WRIGHT 


LANGUAGES USED IN TREATIES 


In an arresting volume entitled Le Francais Langue Diplomatique Moderne, 
published in 1924, Dr. James Brown Scott stated in enthusiastic terms the 
position of the French language as a medium of international intercourse. 
His view seems to have been that the “more civilized” nations of the world 


have given to French the character of an “official and authentic” language, 
in such a way that its primacy is established as a rule of international law. 


22 Oppenheim, op. cit., Vol. 2, p. 41, refers to “peaceable although non-amicable means of 
settling international differences.”” The use of the word “pacific blockade’’ suggests that 
coercive methods may be pacific (Hogan, Pacific Blockade, 1908, p. 15; Wilson, op. cit., 
p. 232), but perhaps Holland’s expression “War sub Modo” (loc. cit.) is more accurate. 

*8 Fenwick distinguishes “peaceful procedures” from “forcible procedures by methods 
short of war.” International Law, 1924, pp. 299, 420. See also Halleck, International 
Law, 4th ed., 1908, Vol. 1, p. 497. Writers usually avoid referring to such “forcible 
procedures” as “peaceful” or “pacific” but as “non-amicable measures short of war.” 
Hall, op. cit., p. 433; Wilson, op. cit., p. 225; Hyde, International Law, 1922, Vol. 2, p. 166; 
Westlake, op. cit., Vol. 2, p. 18. 

* League of Nations, 65th Sess. of Council, Min., par. 2954. See also M. Briand’s state- 
ment in the Council on Dec. 10, 1931: “Except in the case of an express stipulation in 
treaties in force, the Covenant of the League of Nations does not authorize a state, however 
well founded its grievances against another state, to seek redress by methods other than the 
pacific methods set forth in Article 12 of the Covenant. . . . This responsibility was re- 
affirmed in the Pact of Paris, whose signatories assumed or renewed the undertaking to resort 
to pacific means alone for the settlement of international disputes.’’ Jbid., par. 2965. See 
Wright, Am. Pol. Sci. Rev., Feb. 1932, Vol. 26, p. 63, 67. 

% Japan, however, suggested in a note to the United States on Oct. 24, 1931, that Chinese 
acquiescence in the anti-Japanese activities of Chinese nationals in China was “not in har- 
mony with the letter or the spirit” of Article 2 of the Pact. Conditions in Manchuria, 72nd 
Cong., Ist sess., Sen. Doc. 55, p. 22. 
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He thought that this rule had not been changed by the action of the Paris 
Peace Conference in drafting the peace treaties in several languages; indeed, 
because of the principle of equality of states, he thought it could not have 
been changed by that conference without a mandate to that effect. Dr. 
Scott referred to the Peace Conference as ‘‘la Conférence des Ignorants de 
Paris, en 1919,” which was followed by a “‘ petit interrégne de Vignorance”’ 
until “‘la Conférence des Diplomates d Lausanne, en 1923,” when ‘‘le francais 
recommence sa mission intellectuelle.”” Though he did not refer to the dual- 
language practice in various organs of the League of Nations and in the 
Permanent Court of International Justice, Dr. Scott assured his French 
friends as to the future supremacy of French in these words: ‘‘ N’ayez pas 
peur, mes chers amis frangais, ni pour votre patrie, ni pour votre langue. Pour 
l'une et pour Vautre ‘le jour de gloire est arrivé’—Et il restera.”’ 

This volume must have directed the attention of many scholars to the 
position of French as the language of diplomacy in modern times, and some 
of them may have questioned Dr. Scott’s statement as to its supremacy as a 
rule of international law. Professor Basdevant, lecturing at the Academy 
of International Law in 1926, did not go so far; he repudiated the notion 
that legal primacy exists for any language to be employed in treaties, and 
found the choice of languages to depend on considerations of practical 
convenience.! Perhaps the influence of the work of the ‘Conférence des 
Ignorants”’ at Paris was not yet apparent when Dr. Scott’s volume was 
published. Both English and French are now the official languages of the 
League of Nations, the International Labour Organization, and the Perma- 
nent Court of International Justice; they are also the languages used in many 
recent international conferences, though in some conferences which continue 
series established before the World War, such as the Universal Postal Con- 
gress, French continues to be employed as the sole language. Moreover, 
much of the current international legislation is drawn up in two languages, 
often without provision that one language is to prevail in case of difference.'* 
In many arbitral tribunals English is employed exclusively? 

The practice of states in concluding bipartite treaties is on a different 
basis. The writer has recently conducted a seminar® investigation to 

115 Recueil des Cours, Academie de Droit International, p. 561 note. 

See 1 Hudson, International Legislation, p. lviii. 

*In a note on “The Mixed Arbitral Tribunals Created by the Peace Treaties,’”’ 12 British 
Year Book of International Law (1931), p. 137, the following statement is made: “With 
regard to language, the Treaties provided that the language in which the proceedings should 
be conducted should, unless otherwise agreed, be English, French, Italian, or Japanese as 
might be determined by the Allied and Associated Power concerned. English was in fact the 
language used by the Tribunals sitting in London.” English was also employed by many 
of the tribunals of the Permanent Court of Arbitration. 

* The seminar consisted of: Eleodoro Balarezo (Peru); K. Grzybowski (Poland); Alexander 
Francis Karolyi (Hungary); Ulrich Kersten (Germany); J. Y. Lu (China); Rafael Navia 
(Colombia); Arthur Schellenberg (Switzerland); Julius Stone (Great Britain); B. M. Ziegler 
(U. 8. A.); and Aaron W. Warner (U. S. A.). 
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determine what has been the practice of states with reference to the languages 
employed in their treaties during the last decade. An examination of the 
bipartite treaties * of twelve states, signed and ratified between January 1, 
1921, and December 31, 1930, disclosed some interesting facts in this connec- 
tion. These facts are tabulated in the following paragraphs. 

1. Unrrep States or America. Of 137 treaties,’ 39 were in English 
only, and in 26 of these English was not the language of the other party; 
91 were in the two languages of the parties, with no provision as to which 
should prevail; two were in the two languages of the parties, with a pro- 
vision that English should prevail; five were in two languages, of which one 
was French, though French was not the language of either party. 

2. Cuina. Of 31 treaties,’ eight were in one language only, and of these 
six were in English, though it was the language of neither party, one was in 
English which was the language of one party, and one was in French which 
was the language of one party; six were in the two languages of the parties, 
and only three of these provided which language should prevail, in two cases 
English, in one case French; one was in two languages of which one was 
English though it was the language of neither party; 16 were in three lan- 
guages, one of which was not that of either party, in 13 cases English and in 
three cases French, and it was provided that this third language should 
prevail. 

3. CotomsBia. Of eight treaties,’ six were in Spanish only, and in five 
of these Spanish was the language of both parties; one was in the two lan- 
guages of the parties; and one was in three languages, of which French was 
one, though French was not the language of either party, and the French 
text was made to prevail. 

4. France. Of 135 treaties,* 93 were in French only, and in 12 of these 
French was the language of both parties; 39 were in the two languages of 
the parties, and in only one case was the French made to prevail; three were 
in two languages, of which one was English though English was not the 
language of either party, and there was no provision that either language 
should prevail. 

5. GerMANy. Of 247 treaties,8* 42 were in one language only, and of 
these 30 were in German, that language being in 25 cases the language 
of both parties, eleven were in French though French was not the language of 
either party, one was in English though English was not the language of either 
party; 187 treaties were in the two languages of the parties, only three 
of them providing which should prevail, and of these three, French was 

‘ Exchanges of notes were not included. 

*In the United States Treaty Series. 

* In the League of Nations Treaty Series and the Sino-Foreign Treaties (1928) published 
by the Ministry of Foreign Affairs of the Republic of China. 

7 In the League of Nations Treaty Series and the British and Foreign State Papers. 


8 In the League of Nations Treaty Series. 
8° In the Reichsgeseizblatt. 
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made to prevail in two cases only and Spanish in one case; eight were in 
two languages of which one was the language of neither party, in one case 
English with that language prevailing, in six cases French, in one case Per- 
sian; five treaties with Finland were in three languages, of which one was 
Swedish; five treaties were in three languages of which one was not the 
language of a party and was to prevail, in four cases French and in one case 
English. 

6. Great Britain. Of 130 treaties,® 44 were in one language only, and 
of these 42 were in English and two were in French; in 34 of the cases where 
English alone was employed that was the language of only one party, and 
in one of the cases where French alone was employed that was the language 
of neither party; 76 treaties were in the languages of the two parties, and in 
only five cases was one language, English, made to prevail; five were in two 
languages one of which, French, was not the language of either party; five 
treaties with Finland were in three languages, of which one was Swedish. 

7. Huneary. Of 109 treaties,!° 87 were in one language only; of these 
82 were in French, though in 77 of the 82 French was not the language of 
either party; three were in English only, that being the language of one party, 
and two were in German only, that being in one case the language of one 
party and in one case the language of neither party; 22 were in the two lan- 
guages of the parties, and in only seven cases was one language made to pre- 
vail; of these seven Italian prevailed in one, English in two, and German in 
four cases. 

8. Iraty. Of 131 treaties,!° 85 were in one language only; that language 
was in one case English, the language of one party, and in 84 cases French; 
in 77 cases where French alone was employed, that was the language of 
neither party; 39 were in the two languages of the parties, and only in eight 
of these was one language made to prevail, in six cases Italian, in one Arabian, 
and in one French; five were in two languages, of which one was not the 
language of either party, this language being in four cases French and in 
one case English; two were in three languages, one of which was not the 
language of either party, this language being in one case English which was 
prevailing, and in one case French with no provision as to which language 
should prevail. 

9. JAPAN. Of 22 treaties,!° 15 were in one language only; in 12 cases, 
English alone was employed, though in nine of these cases it was the lan- 
guage of neither party, and in three cases French alone was employed 
though it was the language of neither party; three were in the two languages 
of the parties, containing no provision as to which should prevail; one was 
in two languages, French being employed and prevailing though it was the 
language of neither party; three were in three languages, of which one was 
English, though English was not the language of either party. 


*In the League of Nations Treaty Series and the British Treaty Series. 
10 Tn the League of Nations Treaty Series. 
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10. Perv. Of eleven treaties," five were in Spanish only, that being the 
language of both parties; five were in the two languages of the parties, with 
no provision as to which should prevail; one was in two languages, of which 
one was English, though English was the language of neither party. 

11. Potanp. Of 134 treaties, 67 were in one language only, in two 
cases English, and in 65 cases French; in 53 of the cases in which French alone 
was employed, that was the language of neither party; 60 were in the two 
languages of the parties, with no provision as to which should prevail; 
three were in the three languages of the parties, with no provision as to which 
should prevail; two were in three languages, one of which was not the language 
of either party, that language being French and prevailing in both cases. 

12. SwiTzERLAND. Of 65 treaties, 57 were in one language only, that 
language being German in 17 cases, in which German was the language of 
both parties, and French in 40 cases, that being the language of both parties 
in seven cases, and the language of but one party in 33 cases; eight were in 
the two languages of both parties,‘ and in seven of these cases there was no 
provision as to which should prevail, and in one case French was to prevail 
over the other language used. 

This tabulation may not be altogether reliable, due to the various ques- 
tions which arise. The limited number of treaties considered does not 
permit a final and general conclusion to be drawn, but the following tentative 
conclusions seem to suggest themselves from the recent practice of these 
twelve states: 

(1) There is no rule of international law giving primacy to any one lan- 
guage in the conclusion of bipartite treaties. 

(2) The practice seems to be growing for states to conclude bipartite 
treaties in the languages of the two parties. 

(3) As regards the bipartite treaties of the United States, France, Ger- 
many, or Great Britain, not among themselves, (a) where only one language 
is employed, with but few exceptions the language is that of this one of the 
parties; (b) where two languages are employed, the language of this one of 
the parties is almost invariably one of the two. 

(4) Where a language is employed which is not that of either party, 
regional differences exist: China and Japan tend to employ English, while 
Hungary, Poland and Italy tend to employ French. 

(5) States whose languages are used only in their own territory seem 
readier to employ a language other than their own. 

(6) Where two languages are employed, there are comparatively few 
cases where it is provided that one shall prevail; where three languages are 
employed, it is more often provided that one shall prevail, and this is usually 
French or English. Man.ey O. Hupson 


11 In the League of Nations Treaty Series and the United States Treaty Series. 

12 In the League of Nations Treaty Series and the Official Journal (Dziennik Ustaw). 
13 In the League of Nations Treaty Series. 

4 Including one treaty with Palestine in the French and English languages. 
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THE ANNUAL MEETING OF THE SOCIETY 


The twenty-sixth annual meeting of the American Society of International 
Law will be held in Washington April 28-30. Following the formal opening 
on the evening of the 28th, the treaty situation in the Far East will be the sub- 
ject for discussion at the morning and afternoon sessions on the 29th. On 
the evening of that day the subject of international loans and international 
law will be taken up and continued on the morning of the 30th. The after- 
noon of the 30th will be devoted to the subject of international law of air 
navigation. The meeting will close with the usual dinner at the Willard 
Hotel, in which all the meetings will be held. 

The program committee has endeavored this year to bring before the 
Society for discussion important practical questions and a number of promi- 
nent and well qualified speakers have been obtained to open the discussions. 
The committee hopes that there will be a good attendance of the members 
and that they will come prepared to take an active part in the meeting. 


THE SUPPLEMENT 


In pursuance of the announcement in the last number of the JouRNAL 
(page 147), there accompanies this issue a Supplement, separately bound, 


containing the drafts of conventions prepared for the codification of inter- 
national law by the Research in International Law of Harvard Law School 
on the subjects of Diplomatic Privileges and Immunities and Legal Position 
and Functions of Consuls. In addition, the Supplement contains the com- 
ments of the reporters and advisers on these draft conventions, making in all 
449 pages. These draft conventions and comments could not be completed 
until after the meeting of the Advisory Committee of the Research in Inter- 
national Law held at the Harvard Law School February 19-21 last. It 
was therefore impracticable to issue any of them with the January JouRNAL. 
Accordingly, the accompanying Supplement, containing two of the four 
subjects to be included in this series, has been designated as a combined Sup- 
plement for January and April. The Supplement for July will contain the 
draft convention and comments on the subject of Competence of Courts in 
Regard to Foreign States, and that for October the draft convention and 
comments on the subject of Piracy, with a collection of piracy laws of various 
countries. All of these Supplements will be continuously paged so that they 
may be bound at the end of the year in a single volume. 


PRIZES INSTITUTED BY DR. JAMES BROWN SCOTT 


The Institut de Droit International announces the founding of prizes for es- 
Says on subjects of public international law by Dr. James Brown Scott in 
373 
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memory of his mother, Jeannette Scott. The prizes will be awarded every 
two years and carry a cash award of four hundred dollars each. They have 
been instituted in the names of the following well known authorities: Andrés 
Bello, Carlos Calvo, Grotius, Francis Lieber, Frédéric de Martens, Mancini, 
Samuel Pufendorf, Louis Renault, G. Rolin-Jaequemyns, Suarez, Emer de 
Vattel, Vitoria, John Westlake and Henry Wheaton. 

The first prize in chronological order will be awarded in 1933 and will be 
known as the John Westlake prize. Westlake has been selected for this 
honor because it was at the session of the Jnstitut at Cambridge, where he 
held the chair of international law, at which the prizes were established. 
The subject chosen for the Westlake prize is: ‘‘ A study of the rules applicable, 
in cases of international responsibility, to the measure of damages caused to 
private persons on the territory of a foreign State. The question must be 
developed principally with regard to international practice and the decisions 
of international tribunals.” 

The essays submitted should be unpublished manuscripts of not less than 
100 nor more than 500 pages corresponding to a printed page of octavo for- 
mat. Essays may be written in German, English, Spanish, French or 
Italian, and must be in the hands of the Secretary-General of the Institut 
not later than April 1, 1933. The contest is open to anyone except members 
or associates, or former members or associates, of the Institut. 

Further information may be obtained from M. Ch. De Visscher, Secretary- 
General, Institut de Droit International, 84 Coupure, Ghent, Belgium. 


AMERICAN FISHING VESSELS IN CANADIAN WATERS OF THE PACIFIC 


Two recent decisions of the Supreme Court of Canada re-enunciate the 
principles by which a vessel may justify itself, against incurrence of penalty, 
by contending ‘‘stress of weather or other unavoidable cause.”’ The judg- 
ments remark upon suspicion against bona fides of a vessel found within 
territorial waters. Added interest is given to the decisions in that there 
was brought into question the convention of October 20, 1818, between 
Great Britain and the United States respecting fisheries and boundary lines. 

The cases before the court were The May »v. The King, and The Queen 
City v. The King, The Tillie M. v. The King, The Sunrise v. The King ' 
—the latter three actions being tried together. They arose on appeal by the 
defendant ships from the judgments of the local judge in admiralty, in the 
Exchequer Court of Canada, British Columbia Admiralty District, whereby 
he pronounced that the ships, foreign shipping vessels within the meaning of 
the Customs and Fisheries Protection Act, R. S. C., 1927, c. 43, had entered 
British waters within three marine miles of the coast of Canada for a purpose 
not permitted by treaty or convention or by any law of Great Britain or of 
Canada, in violation of the aforesaid Customs and Fisheries Protection Act. 
In consequence, the vessels were ordered condemned and, with “the tackle, 


1 (1931) Can. S. C. R. 374; 387. 
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rigging, apparel, furniture, stores and cargo thereof as forfeited to His 
Majesty.” 

The locus of the seizures was Rose Spit, a sheltered point on Graham 
Island, the larger of the Queen Charlotte Islands group, in the northern 
waters of British Columbia. It is well recognized that the sea in the neigh- 
borhood of these islands is among the roughest parts of the north coast, and 
being open to the Pacific, it is subject to storms approaching in fury those of 
mid-ocean. 

Although there was some conflict of evidence as to the weather at the time 
of the seizures,—The May on June 4th and the others on June 17th—it was 
not contended that there was a storm at sea. The captain of The May, in his 
answers to questions as entered on the log of the patrol launch, stated: “‘it 
started to blow hard, well—not blow hard, but a choppy sea” and again: 
“Tt was very uncomfortable there’, but he admitted that the weather was 
“pretty good” when he anchored. In the case of the The Queen City and the 
others, the masters claimed it was too rough to remain outside the three mile 
limit in safety, as the wind was blowing hard. In answer, the prosecution 
pointed out that at the time of seizure two other vessels with crews asleep 
were riding at anchor outside the three mile limit and that one of these was a 
Canadian vessel which had a perfect right to be within the three mile limit. 
The masters of these vessels evidently had no apprehension of loss or damage 
while, if the Canadian vessel had found it even uncomfortable, it would have 
exercised its right to come within its own territorial waters. 

Since the defence claimed exemption by virtue of Section 183 of the Cus- 
toms Act, it was necessary to examine the meaning of the phrase “‘ unless from 
stress of weather or other unavoidable cause’’, which contentions are the 
only exceptions given there for the entry of foreign vessels. These words 


give effect to a principle of International Law recognized by both 
countries, namely, that vessels of one nation will be excused for entering 
the territory of another if there is an actual necessity for their so doing. 
It is a well recognized principle, both in this country and in the United 
States, that the jurisdiction of a nation is exclusive and absolute within 
its own territory of which its territorial waters within three marine miles 
from shore are as clearly a part as the land. All exceptions, therefore, 
to the full and complete power of a nation within its own territory must 
be traced to the consent of the nation itself given as a general rule by 
treaty, convention or statute. From this it follows that each nation has 
the absolute right to prescribe the conditions upon which the vessels of 
another nation will be permitted to enter its territorial waters. 


To determine what ‘‘stress of weather”’ connotes, the court had before it 
the very lucid decision of Sir William Scott in The Eleanor? when he said: 


Real and irresistible distress must be at all times a sufficient passport for 
human beings under any such application of human laws. But if a 


2 (1809) Edwards’ Admiralty Reports, 135, at 159, 160 and 161. 
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party is a false mendicant, if he brings into a port a ship or cargo under 
a pretense which does not exist, the holding out of such a false cause 
fixes him with a fraudulent purpose. . . . Now it must be an urgent dis- 
tress, it must be something of grave necessity; such as is spoken of in our 
books, where a ship is said to be driven in by stress of weather. It is 
not sufficient to say it was done to avoid a little bad weather, or in conse- 
quence of foul winds, the danger must be such as to cause apprehension 
in the mind of an honest and firm man. I do not mean to say that 
there must be an actual physical necessity existing at the moment; a 
moral necessity would justify the act, where, for instance, the ship had 
sustained previous damage, so as to render it dangerous to the lives of 
the persons on board to prosecute the voyage: such a case, though there 
might be no existing storm, would be viewed with tenderness; but there 
must be at least a moral necessity. 


Again, quoting Livingston, J., in The New York: ® 


The necessity must be urgent, and proceed from such a state of things 
as may be supposed to produce on the mind of a skilful mariner, a well 
grounded apprehension of the loss of vessel and cargo, or of the lives of 
the crew. It is not every injury that may be received in a storm, as the 
splitting of a sail, the springing of a yard, or a trifling leak, which will 
excuse a violation of the laws of trade. Such accidents happen in every 
voyage; and the commerce of no country could be subject to any 
regulations, if they might be avoided by the setting up of such trivial 
accidents as these. 


From a perusal of these and other cases ‘ the court came to the conclusion 
that justification on the ground of “stress of weather” can not be main- 


tained ‘‘unless the weather is such as to produce in the mind of a reasonably 
competent and skilful master, possessing courage and firmness, a well- 
grounded bona fide apprehension that if he remains outside the territorial 
waters he will put in jeopardy his vessel and cargo.” 

It was argued by counsel that even if the term “‘stress of weather” were 
held to mean an uncontrollable necessity when applied to merchant ships, it 
should not be given that meaning when applied to fishing vessels, as fisher- 
men were “wards of civilization and entitled to favourable treatment.” 
But the judge ruled out this contention, failing to find any such distinction in 
the statute, and since the operators carried on their business for profit and in 
competition with Canadian fishermen, he declared that they should be held to 
a strict observance of the conditions prescribed in the statute. 

Great stress also was laid by the appellants on the contention that ‘‘the 
extent of the stress of weather should be considered in relation to the class of 
vessel involved”’ since they “have some weaknesses which make them vul- 
nerable when the waves break over them.’”’ Some of these weaknesses were 
enumerated, and were that they sit low in the water with an open cockpit in 


3 (1818) 3 Wheaton, 59, at 68. 
‘The Diana (1868), 7 Wallace, 354, at 360-361; Phelps, James & Co. v. Hill (1891), 
1 Q. B. 605. 
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the stern (for cleaning the fish), and that when the waves came over, the cock- 
pit fills and settles the boat, and also that they carry no navigating sails and 
are powered by diesel or gasoline engines having very delicate parts which are 
liable to get out of orderinastorm. But the frivolous character of these and 
other weaknesses was illustrated by the contention that one of the ships “‘ pre- 
sented a weak glass front pilot house which constituted a special danger in 
case of waves.”’ In singling out this excuse, the court very pointedly re- 
marked that the master had sailed his vessel for three years without harm, 
and if he had any real fear as to the safety of his vessel, the court thought it 
would have occurred to the master sometime during those three years to 
take out the window glass and put thicker glass in its place. Similarly in 
rejecting the contention of ‘‘unavoidable cause”’ in the case of The May, the 
court maintained that a leaky pump was insufficient excuse since the master 
had run his vessel all day with the pump in this condition, and failure to have 
the vessel in seasonable repair before starting on the journey could not be 
designated as ‘‘unavoidable cause.”’ 

The principle applying to the weaknesses of vessels was enunciated by Sir 
William Scott in The Eleanor § in which he said: 


Then again, where the party justifies the act upon the plea of distress, 
it must not be a distress which he has created himself, by putting on 
board an insufficient quantity of water or of provisions for such a 
voyage, for there the distress is only part of the mechanism of the fraud 
and can not be set up in excuse for it. 


The court thus gave it as its opinion that: 


If, however, a foreign fishing vessel enters Canadian waters for shelter 
against weather, which is known to prevail on the fishing grounds, and 
the vessel is so constructed that it cannot with safety remain outside the 
three mile limit in such weather, there might arise a suspicion of want of 
‘bona fides”’ on the part of the master or owner in bringing a vessel of 
that class into suchseas to fish. A wantof‘‘bona fides” would abrogate 
any right or privilege to shelter given by the statute. 


Regarding the application of the convention of 1818, the question had 
previously been before the courts in The King v. The Valiant ® when it was 
declared that this convention did not apply to the Pacific waters so far as 
fisheries were concerned. 

It will be recalled that in the treaty made at Paris in 1783, by which Great 
Britain recognized the independence of the United States, it was agreed that 
the people of the United States should continue to enjoy the fisheries of 
Newfoundland and the Gulf of St. Lawrence and at all other places in the sea 
where the inhabitants of both countries used theretofore to fish, and also that 
they should have liberty to take fish on the British coast generally, and to 


5 (1809) Edwards’ Admiralty Reports, 135, at 161. 
6 (1914) 15 Can. Ex. C. R. 392; 19 B. C. R. 521. 
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dry and cure fish on the unsettled bays, harbors, and creeks of Nova Scotia, 
Magdalen and Labrador. 

After the War of 1812, Great Britain claimed that these liberties were 
abrogated by the war, but since the United States opposed this contention, a 
new agreement was entered into by the Convention of 1818. The right to 
take fish as formerly was continued, but the liberty to fish within three 
marine miles of the coasts, bays, creeks, or harbors of His Britannic Majesty 
in America, except in certain specified places, was by the American Govern- 
ment, renounced forever, but subject to the following proviso of Article 1:’ 

And the United States hereby renounce forever, any liberty heretofore 
enjoyed or claimed by the Inhabitants thereof, to take, dry, or cure fish 
on or within three marine miles of any of the Coasts, Bays, Creeks, or 
Harbours of His Britannic Majesty’s dominions in America, not included 
within the above mentioned limits; provided, however, that the Ameri- 
can Fishermen shall be admitted to enter such Bays or Harbours for the 
purpose of shelter and of repairing damages therein, of purchasing wood, 
and of obtaining water and for no other purpose whatever. But they 
shall be under such restrictions as may be necessary to prevent their 
taking, drying, or curing fish therein, or in any other manner whatever 
abusing the privileges hereby reserved to them. 


This convention also fixed the boundary between the two countries, west 
from the Lake of the Woods to Stony (Rocky) Mountains at the 49th parallel 
of north latitude. Article 3 of the convention in part read as follows: 

It is agreed that any country that may be claimed by either party on the 
north-west coast of America, westward of the Stony Mountains, shall, 
together with its harbours, bays, and creeks, and the navigation of all 
rivers within the same, be free and open for the term of ten years from 
the date of the signature of the present convention to the vessels, citi- 
zens, and subjects of the two powers. 


In 1827 this provision was extended indefinitely, while in 1846 a new treaty 
was made defining the 49th parallel of north latitude as the boundary from 
the Rocky Mountains to the Pacific Ocean. It was with the ratification of 
this treaty that the sovereignty of Great Britain to any part of the Pacific 
slope, north of the 49th parallel of latitude, was recognized for the first time 
by the United States. 

This was admitted by counsel for The May, although he could not agree 
that the territory was “‘then almost wholly terra incognita”’ as stated in The 
King v. Valiant. To the contrary, he contended that it meant that the 
territory was claimed by both parties until finally settled. Nevertheless 
the court ruled that, in view of the fact that at the date of the Convention of 
1818 the United States had not recognized the sovereignty of Great Britain 
to the Pacific slope, it was impossible to hold that the reference to the “‘ coasts, 
bays, creeks or harbours of His Britannic Majesty’s dominions in America,” 
was intended by either party to apply to the Pacific coast. 

’ For convenience this convention may be found in Malloy’s Treaties and Conventions, 
Vol. 1, p. 631. 
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Proceeding further in the argument in the case of The Queen City and the 
others, the court ruled that, even if the convention did apply to the Pacific 
coast, not one of the vessels could claim any privileges under it. 

In the first part of Article 1, the United States renounced forever the lib- 
erty of its citizens to fish within three marine miles of the ‘‘ coasts, bays, creeks, 
or harbours”’ of His Britannic Majesty’s dominions, but in the second part of 
the article it was provided that American fishermen should be permitted to 
enter such ‘‘bays or harbours’ for the purpose of shelter and of repairing 
damages therein, of purchasing wood, and of obtaining water, and for no 
other purpose whatever.’’ This permission then, sanctioned by Imperial 
statute 59 Geo. III, Cap. 38, was a permission to enter the bays and harbors. 
Since neither by chart nor by evidence established was it shown that the 
place where these vessels were seized was either a bay or harbor, there 
existed no provision in either treaty or statute authorizing entry for the pur- 
pose of shelter. The court could only rule that the absence from the proviso 
of Article 1 of the words ‘‘coasts’’ and “‘creeks’’, which appear in conjunction 
with bays and harbors in the first part of the article, conclusively indicated 
that the privileges conferred as to bays and harbors were not meant to 
extend to coasts not included in that description. 

Consequently the appeals were in every case dismissed and the rulings of 
the local judge in admiralty upheld. 

LioneL H. Laine 
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August, 1931 
20 Costa Rica—Mexico. Signed radio telegraph convention in San Jose. P. A. U., 
Mar., 1932, p. 205. 


September, 1931 


2 NicaRAGUA PERMANENT Ciatms Commission. Reconvened in Managua. New 
periods for resubmission of claims were established by decree, owing to earthquake 
and fire of Mar. 31, 1931, at which practically all of the commission’s records, 
including claims documents, were destroyed. Press releases, Feb. 20, 1932, p. 192. 


21 and November 18 State—Unirep Srates. Reciprocal load-line agreement 
arranged by exchange of notes. Ex. Agr. Ser., no. 27. 


October, 1981 


2 Costa Rica—Cusa. Exchanged ratifications of convention for exchange of parcel 
post signed Dec. 24, 1930. P.A.U., March, 1932, p. 205. 


10 to November 10 Pan American Postat Coneress. Third congress convened in Ma- 
drid, and adopted a principal convention dealing with exchange of correspondence, 
prints of all kinds, commercial papers and samples; and two agreements, one pro- 
viding for exchange of parcel post and the other for a money-order system between 
the contracting countries. The delegates from the United States signed the con- 
vention and both agreements. P. A. U., Mar., 1932, p. 169. 


12 to December 1 Sours Arrica—Unrirep Srates. Arrangement for reciprocal recogni- 
tion of certificates of air-worthiness for imported aircraft effected by exchange of 
notes. Ez. Agr. Ser., no. 28. 


14 France—Greece. Exchanged ratifications of commercial arrangement of May 23, 
1931. U.S.C. R., Dec. 28, 1931, p. 748. 


29 Avustria—Romania. Signed modus vivendi granting most-favored-nation treatment 
to Rumanian animals and animal products. U.S.C. R., Jan. 4, 1932, p. 54. 
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November, 1931 


12 Cusa—Great Britain. Exchanged ratifications of convention signed April 17, 
1930 for extension of extradition treaty of Oct. 3, 1904 to certain protectorates and 
mandated territories. G. B. Treaty Series, no. 42 (1931), Cmd. 3973. 


13 Brazi.—Denmark. Signed most-favored-nation commercial agreement, provi- 
sions of which apply also to Greenland. U.S.C. R., Feb. 22, 1932, p. 449. 


16-27 Granpi Visit. Signor Grandi, Minister of Foreign Affairs of Italy, visited the 
United States for exchange of views with President Hoover and Secretary Stimson. 
Joint statement issued by Signor Grandi and Secretary Stimson. Press releases, 
Nov. 1931. 


16 to December 10 Leacus or Nations Councin. 65th (special) session, convened in 
Paris under Art. XI of the Covenant to examine Manchuria dispute, adopted draft 
resolution and declaration to which both China and Japan made reservations. 
Text: L. N. M.S., Nov., 1931, p. 333. Times (London), Dec. 11, 1931, p. 14. 


16 to February 12, 1932 Mancuurta aNp SHanouar. On Nov. 16 the League of 
Nations Council met in Paris to examine dispute of China and Japan over occupation 
of Manchuria by Japan, and adopted a resolution on Dec. 10 asking withdrawal of 
Japanese troops, and decision to appoint a commission of five members to study con- 
ditions on the spot and report to the Council. A declaration was made by the Presi- 
dent of the Council, and by Chinese and Japanese representatives. These 
declarations, and a statement of Secretary of State Stimson on the resolution of the 
Council, were made public. Texts: Press releases, Dec. 12, 1931, pp. 545-550. On 
Jan. 7, identic notes were delivered to Japan and China by Secretary Stimson on open 
door policyin China. Text: Press releases, Jan. 9, 1932,p.41. Replies of both govern- 
ments were delivered on Jan. 8. Texts: Press releases, Jan..16, 1932, p.67. U.S. 
Daily, Jan. 18, 1932, p. 2. On Jan. 9, League of Nations Council met at Geneva, 
under presidency of Paul Boncour, to consider Sino-Japanese dispute and Articles 
X and XI of the Covenant. Times (London), Jan. 30, 1932, p. 9. On Jan. 23, 
Japan presented ultimatum to China, which resulted in preparation for defense of 
Shanghai. Another ultimatum was sent on Jan. 26, and China’s reply delivered to 
Japan on Jan. 28. On Jan. 27, Secretary Stimson sent to Senate a complete record 
of all diplomatic correspondence exchanged between the United States and the 
League of Nations and China and Japan. Text: U.S. Daily, Jan. 29-Feb. 2, 1932 
(Senate Doc. 55, 72d Cong., 1st sess.). On Jan. 31, Japan asked American, British, 
and French ambassadors at Tokyo to use their influence toward withdrawal of 
Chinese troops behind a neutral zone. On Feb. 1, France and Italy associated 
themselves with Great Britain and the United States in protest against Japanese 
action affecting the International Settlement, and on Feb. 2 joint peace proposals 
were presented to Japan and China, which China immediately accepted. Japan 
accepted, with qualifications, three of the proposals and rejected the others. On 
Feb. 8, Japan indicated her desire for a conference to settle the Shanghai issue at 
which demilitarization of port cities would be proposed. Cur. Hist., Mar., 1932, 
p. 757-764. On Feb. 12, the League of Nations Commission of Enquiry in the Far 
East sailed from San Francisco. Names of Commissioners and sketches of Euro- 
pean members of the commission. Press releases, Feb. 13-20, 1932. 


18 to February 15, 19832 Permanent Court or INTERNATIONAL Justice. On Nov. 18 a 
special agreement between Italy and Turkey, signed May 30, 1929, was filed at the 
Registry of the Court, providing for submission of questions on delimitation of 
territorial waters. L. N. M. S., Nov., 1931, p. 322. On Dec. 7, hearings were 
begun in case of Polish nationals in Danzig. On Dec. 11 the Court handed down 
advisory opinion, by eleven votes to three, that Poland has no treaty or other legal 
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right of access to anchorage in the port of Danzig for Polish war vessels. L. N. 
M.S., Dec., 1931, p. 342. On Feb. 4 the Court delivered opinion in case concerning 
treatment of Polish citizens in the Free City of Danzig, giving by a 9 to 4 vote an 
interpretation of Art. 104 (5) of the Treaty of Versailles and of Art. 33 (1) of the 
Convention of Paris regulating relations between Poland and Danzig. Ser. A./B. 
—no. 43. Summary of ruling: C. S. Monitor, Mar. 11, 1932, p. 3. On Feb. 12 
hearings were begun on Greco-Bulgarian dispute concerning Moloff-Kaphandaris 
agreement of Dec. 9, 1927. C. S. Monitor, Feb. 12, 1932, p. 1. On Feb. 15 a4 
pamphlet entitled Ten Years of International Jurisdiction was published at The 
Hague on the tenth anniversary of installation of the Court. C.S. Monitor, Mar. 
11, 1932, p. 3. 


19 GERMAN Reparations. On Nov. 19 Germany presented declaration to Bank for 
International Settlements asking its special advisory committee, provided for in the 
New Plan of the Hague agreements of Jan. 20, 1930, to study Germany’s capacity 
to pay. Text of memorandum: N. Y. Times, Nov. 21, 1931, p. 4; Times (London), 
Nov. 21, 1931, p.11. On Dec. 23 the final report of the committee was signed and 
on Jan. 11, 1932 approved by directors of the Bank for International Settlements. 
Text: Cur. Hist., Feb., 1932, p. 701. Times (London), Dec. 24, 1931, p.12. Cmd. 
3995. Official estimate of total reparation payments made by Germany issued by 
German Foreign Office on Jan. 29. B.J.N., Feb. 4, 1932, p.17. Times (London), 
Jan. 30, 1932, p. 9. 


19/20 Japan—Rvssia. Exchanged notes regarding neutrality in Manchurian situation. 
Soviet Union R., Jan., 1932, p. 19. 


20 Satem Ciarm. International Arbitral Tribunal before which the claim of George J. 
Salem against the Government of Egypt is to be arbitrated,metin Vienna. T7./.B., 
Nov., 1931, p. 13. 


Syria. Constitution promulgated May, 1930, put into force. Three decrees pub- 
lished by Prime Minister. B. J. N., Dec. 3, 1931, p. 24. 


ConsvuLAR ConvENTION. Supreme Court delivered an opinion on interpretation of 
Art. XVII of convention between Italy and the United States in case of Magno 
Santovicenzo v. James F. Egan, Public Administrator. U.S. Daily, Nov. 27, 1931, 
p.4. T7T.J. B., Jan., 1932, p. 25. 284 U.S., 30. This Journat, infra, p. 395. 


JapaN—LirHuania. Exchanged ratifications of most-favored-nation treaty of con- 
merce signed May 2, 1930. U.S.C. R., Feb. 8, 1932, p. 326. 


Japan—Rvssia. Signed convention for exchange of postal packages. Soviet 
Union R., Jan., 1932, p. 21. 


27 to January 12, 19832 Burma Rounp Taste. Conference held in London, at which 
proposals for a constitution were announced by Prime Minister MacDonald. 
Cmd. 4004. Times (London), Nov. 28, 1931 to Jan. 13, 1932. Near East, Jan. 21, 
1932, p. 65. B. J. N., Jan. 21, 1932. 


Orrom SMOKING IN THE Far East. Bangkok conference concluded its sessions. 
Press releases, Nov. 28, 1931, p. 503. Summary of work: U. S. Daily, Dec. 29, 
1931, p.1. Text of final act [not signed by United States]: L. N. Doc. C. 70. M. 36. 
1982. XI. 


Iraty—Sparv. Commercial treaty of Nov. 15, 1923, modified by protocol of 1928, 
denounced by Spain. U.S. Daily, Dec. 4, 1931, p. 3. 


Orrom. Position of United States in regard to opium and opium monopolies re- 
viewed by Department of State. Text: U. S. Daily, Nov. 30, 1931, p. 1. 
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December, 1931 
1 Nose. Peace Prize ror 1931. Award of $46,350 given to Jane Addams and 
Nicholas Murray Butler. N. Y. Times, Dec. 10-11, 1931, pp. 1 and 22. Sum- 
mary of Dr. Butler’s radio address in Peace prize ceremony, recommending a de- 
partment of national defense: V. Y. Times, Dec. 13, 1931, p. 1. 

Brazin—Canapa. Signed commercial treaty in Rio de Janeiro. B.J.N., Dec. 17, 
1931, p. 13. 

Braziz—Mexico. Most-favored-nation agreement arranged by exchange of notes. 
U.S. C. R., Feb. 22, 1932, p. 449. 

BeLGiuMm—NEwW ZEALAND. Signed commercial treaty with reciprocal tariff conces- 
sions. U.S.C. R., Dec. 21, 1931, p. 695. 

WEstTMINSTER Statute. British Empire statute, defining relations of autonomous 
communities within the Empire, received the Royal assent. Text: Cur. Hist., 
Jan., 1932, p. 599. 

CzECHOSLOVAKIA—GERMANY. Supplementary agreement of Nov. 12, 1931 to 
commercial treaty of June 29, 1920, came into force. U.S.C. R., Feb. 29, 1932, 
p. 510. 

Wark Criarms. Last of Austro-German-Hungarian claims settled and office of War 
Claims Arbiter (J. W. Remick) closed after four years’ activity. 1,180 claims 
were reviewed. Wash. Post, Dec. 16, 1931, p. 2. Summary: U.S. Daily, Dec. 
17, 1931, p. 1. 

Braziz—RvumaniA. Signed most-favored-nation agreement. U. S. C. R., Mar. 
14, 1932, p. 638. 

Canapa—France. Commercial convention which will expire June 16, 1932, de- 
nounced by France. U.S.C. R., Dec. 28, 1931, p. 748. 

Moratorium. On Dec. 16, Secretary of State Stimson sent letter to Chairman of 
House Committee on Ways and Means containing a history of moratorium transac- 
tions. Text: Press releases, Dec. 19, 1931, p.577. On Dec. 23, the act authorizing 
foreign debt postponement for one year was signed by President Hoover, who 
issued a statement that postponement of payment of debts had averted a catas- 
trophe. Text: U.S. Daily, Dec. 24, 1931, p. 1. 

FraNcB—ITALY. Commercial treaty of 1922 abrogated by France, effective at end 
of February, 1932. U.S.C. R., Jan. 4, 1932, p. 54. 

PERMANENT Court oF ARBITRATION. Robert E. Olds, former Undersecretary of 
State, was appointed American member, succeeding Roland W. Boyden, deceased. 
N. Y. Times, Dec. 18, 1931, p. 3. 

Grermany—Rvumania. Signed additional protocol to most-favored-nation agree- 
ment of June 18, 1930. U.S.C. R., Feb. 22, 1932, p. 450. 

GrerMany—Honeary. Most-favored-nation commercial treaty of July 18, 1931 put 
into force by German decree. U.S.C. R., Feb. 1, 1932, p. 262. 

GerRMANY—IrRIsH Free State. Exchanged ratifications of most-favored-nation 
commercial treaty signed May 12, 1930. U.S.C. R., Jan. 25, 1932, p. 199. 

Mexican Dest. Moratorium in Mexico’s foreign debt extended to Jan. 1, 1934, by 
agreement signed between Minister of Finance and international commission of 
bankers on Mexico in New York. N. Y. Times, Jan. 12, 1932, p. 1. 

Hunaary. Declared year’s moratorium on payment of foreign debts. U.S. Daily, 
Dec. 24, 1931, p. 3. 

Brazic—Hounaary. Most-favored-nation commercial treaty, arranged by exchange 
of notes, became effective. U.S.C. R., Feb. 29, 1932, p. 510. 
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Brazit—CzEecuHosLovakiA. Most-favored-nation agreement signed Nov. 27, 1931, 
came into force. U.S.C. R., Feb. 22, 1932, p. 450. 

BELGIuM—NETHERLANDS. Signed agreement relative to application of import and 
export restrictions. U.S.C. R., Feb. 22, 1932, p. 449. 

Economic CoNFERENCE AT Montevipeo. Argentina, Brazil and Uruguay held 
conference and signed agreement for closer control of meat business. N.Y. Times, 
Dec. 30-31, 1931, pp. 11 and 6. 

Fintanp—Great Brirain. Reply of Finnish Government to British memorandum 
dated Sept. 17, 1931, on claim made by Finland regarding use of Finnish vessels 
during the war by British Government, published by League of Nations (C. 
1008. M. 560. 1931. VII). Memorandum by United Kingdom delegate in reply 
to Finnish memorandum, December, 1931 (C. 108. M. 37. 1932. VID. L. N. 
M.S., Jan., 1932, p. 27. 


January, 1932 
1 Cur.e—GerMANy. General most-favored-nation commercial treaty of Feb. 1, 1862, 
which was to terminate on Dec. 16, 1931, was prolonged for a period of six months. 
U.S.C. R., Feb. 15, 1932, p. 387. 


Iraty—Torkey. Signed agreement at Angora in settlement of conflict over islands 
between Castellorizo and the Anatolian coast. Wash. Post, Jan. 6, 1932, p. 1. 


ARGRICULTURAL MortGcace Crepir Company. League of Nations sent letter to 
European Union Commission regarding accession of non-members of League to the 
convention for establishment of an International Mortgage Credit Company. 
Text: T. J. B., Jan., 1932, p. 18. 


ScANDINAVIAN CONFERENCE ON ComMMERCIAL Poxicy. Opened in Copenhagen. 
B. 1. N., Jan. 21, 1932. 


ALBANIA—Bouu@ariA. Signed protocol on minorities in Sofia. B. J. N., Jan. 21, 
1932. 

Foreren Loans. Position of United States regarding foreign loans announced by 
State Department. Text: U. S. Daily, Jan. 8, 1932, p.1. N.Y. Times, Jan. 8, 
1932, p. 15. 


Irnaq—Tourkey. Signed treaty of friendship in Angora. B. J. N., Jan. 21, 1932. 


Be.tciumM—Braziu. Signed commercial agreement in Rio de Janeiro. B. J. N., 
Jan. 21, 1932, p. 12. 


DenMARK—UNITED Srates. Reciprocal recognition of load-line certificates ar- 
ranged by exchange of notes. Ez. Agr. Ser., no. 29. 


IceELAND—UnIrTep States. Reciprocal recognition of load-line certificates arranged 
by exchange of notes. Ez. Agr. Ser., no. 30. 


Frvtanp—Rvssia. Signed pact of non-aggression at Helsingfors, to remain in force 
for three years. 7. J. B., Jan., 1932, p. 8. Text: Soviet Union R., Mar., 1932. 
p. 58. 


German Crepits. After six weeks’ discussion which began on Dec. 11, a foreign 
bankers’ committee and a German committee of bankers initialed in Berlin a new 
“standstill agreement” on short term debt of German banks and industries. This 
would come into force on Feb. 29, 1932, at the expiration of the provisional agree- 
ment of Sept. 17, to remain valid until Feb. 28, 1933 unless: (1) Germany declares a 
moratorium, (2) the rediscount credit granted to Germany by the Central Banks 
and the Bank for International Settlements is not renewed, (3) future international 
decisions endanger fufillment of agreement, (4) terms of agreement are not com- 
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plied with. Times (London), Jan. 25, 1932, p.11. World Trade, Feb., 1932, p. 3. 
For. pol. reports, Mar. 2, 1932, p. 469. N.Y. Times, Jan. 24, 1932, p. 1. 

Prersta—TurKEY. Signed treaty in Teheran whereby Little Mount Ararat and the 
Agridagh were ceded to Turkey in return for areas in Kotur and near the Bajvige 
Pass. B. I. N., Feb. 4, 1932, p. 26. 

LEaGusE or Nations Councr. Opened 66th session in Geneva to consider various 
branches of League activity, and the appeal of the Chinese Government under 
Art. XI of the Covenant. L.N.M.S., Jan., 1932. On Jan. 28 a resolution was 
adopted for procedure for friendly settlement of economic disputes between states. 
Text: C. 57. M. 32. 1932. II. B. 

Potanp—Rvssti4. Initialed non-aggression pact in Moscow. B. I. N., Feb. 4, 
1932, p. 28. Text: Soviet Union R., Mar., 1932, p. 59. 

Lizer1a. Committee of League of Nations Council dealing with Liberia opened 
meeting in Geneva to examine report of experts who investigated the situation in 
Liberia in 1931. Cur. Hist., Mar., 1932, p. 882. N.Y. Times, Jan. 27, 1932, p. 9. 
Geneva, Feb., 1932, p. 12. 

Drummonp, Sir Eric. Resignation as Secretary General of League of Nations 
announced. L. N. M.S., Jan., 1932, p. 33. Geneva, Feb., 1932, p. 10. 

REPARATION PAYMENTS. Announced that German government had published 
official estimate in detail of total payments made by Germany in execution of 
Treaty of Versailles. The German total is 67,600,000,000 marks. Times (Lon- 
don), Jan. 30, 1932, p. 9. 


February, 1932 
2 Brazit—Pouanp. Signed most-favored-nation agreement. U.S.C. R., Mar. 14, 
1932, p. 638. 
DIsaARMAMENT ConGREss. Opened in Geneva on Feb. 2 with address by President 


Arthur Henderson. WN. Y. Times, Feb. 3, 1932, p. 1. Times (London), Feb. 3, 
1932, p. 14. The first week was devoted mainly to speeches and proposals by 
heads of leading delegations, the presentation of petitions, etc. On Feb. 8, general 
debate began. Times (London), Feb. 9, 1932, p. 12. Contemporary R., March, 
1932, p. 289. L. N. Conf. D. 99. 

LeaavE or Nations Counc. Just before the opening of the Disarmament Con- 
ference an emergency meeting on Shanghai situation was held at the request of the 
British Government. B. J. N., Feb. 4, 1932, p. 25. Times (London), Feb. 3, 
1932, p. 11. 

Latvia—Russia. Signed pact of non-aggression at Riga, subject to conclusion of 
similar Soviet-Estonian pact. B. J. N., Feb. 18, 1932. Text: Soviet Union R., 
Mar., 1932, p. 59. 


Austr1Aa—Po.anp. Signed supplementary agreement to existing commercial 
treaty. U.S.C. R., Mar. 14, 1932, p. 638. 


Meme. Herr Boettcher, president of the Directory of Memel, was forcibly removed 
from his office by Lithuanian officials on Feb. 6 and accused of high treason. 
B.I.N., Feb. 18, 1932, p. 24. On Feb. 7, the frontier was closed by Lithuania and 
passports of all Germans cancelled. N.Y. Times, Feb. 8, 1932, p.5. Removal of 
Herr Boettcher protested by Germany. C.S. Monitor, Feb. 8 and 10, 1932. On 
Feb. 13, the Council of the League of Nations held meeting to discuss the problem. 
Affaires étrangéres, Feb. 25, 1932, p. 114. 

Hesaz—Iraty. Signed treaty of friendship and a treaty of commerce at Jedah on 
behalf of the Hejaz and Nejd. B. J. N., Feb. 18, 1932, p. 15. 
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12 LEAGUE oF Nations AssEMBLY. Special session requested by China. Text: N. Y. 
Times, Feb. 13, 1932, p. 3. 


13 LAUSANNE REPARATIONS Parupy. British Foreign Office announced that exchange 
of views between British, French, German, Italian, and Japanese Governments 
resulted in agreement to hold a conference at Lausanne in June for discussion of a 
durable settlement of questions raised on the report of the Basle experts and in 
plans for solving other economic and financial difficulties responsible for present 
world crisis. Times (London), Feb. 15, 1932, p. 12. For. pol. reports, Mar. 2, 
1932, p. 473. N.Y. Times, Feb. 13, 1932, p. 1. Contemporary R., March, 1932, 
p. 373. 


INTERNATIONAL CONVENTIONS 


ArrIAL Navigation. Paris, Oct. 13, 1919. 
Adhesions: 
Finland. T.J. B., Dec., 1931, p. 7. 
Iraq. T. J. B., Nov., 1981. 


AgriaL Navigation. Paris, Oct. 13, 1919. Protocol. Paris, June 15, 1929. 
Ratification: Czechoslovakia. T. J. B., Nov., 1931, p. 8. 


AGRICULTURAL MortGaGe Crepir Company. Geneva, May 21, 1931. 
Ratification deposited: Latvia. T. J. B., Dec., 1931, p. 7. 


Asytum. Havana, Feb. 20, 1928. 
Ratification: Dominican Republic. Jan. 12, 1932. 7. J. B., Jan., 1932, p. 14. 


Automotive TraFric. Washington, Oct. 6, 1930. 
Ratification: Mexico. Dec. 3, 1931. P.A.U., Mar., 1932, p. 205. 


Brits or Lapmg. Brussels, Aug. 25, 1924. 
Adhesions: 
Great Britain in respect of St. Helena and Ascension Colonies and Sarawak. 7’. J. B., 
Dec., 1931, p. 13. 
Portugal. 7. J. B., Jan., 1932, p. 21. 


CuemicaL WARFARE. Geneva, June 17, 1925. 
Ratification: Mexico. Nov. 13,1931. J. B., Dec., 1931, p. 3. 


Crvm War. Havana, Feb. 20, 1928. 
Ratification: Dominican Republic. Jan. 12, 1932. T. J. B., Jan., 1932, p. 7. 


ConsuLark Acents. Havana, Feb. 20, 1928. 
Ratifications: 
United States. Cong. Rec., Jan. 22, 1932, p. 2597. 
Dominican Republic. T. J. B., Jan., 1932, p. 25. 


CouUNTERFEITING CURRENCY AND ANNEX. Geneva, April 20, 1929. 
Ratifications deposited: 
Czechoslovakia. J. B., Nov., 1931. 
Monaco. 
Union of Socialist Soviet Republics. 7. J. B., Dec., 1931. 


Customs ForMALITIES AND Protocot. Geneva, Nov. 3, 1923. 
Adhesion deposited: Latvia. T. J. B., Nov., 1931. 


Economic Sratistics AND Protocon. Geneva, Dec. 14, 1928. 
Accession: Southern Rhodesia. 
Ratification deposited: Portugal. Oct. 23, 1931. 7. J. B., Dec., 1931, p. 14. 


CHRONICLE OF INTERNATIONAL EVENTS 


Ereut-Hovur Day. Washington, Nov. 28, 1919. 
Ratification: Spanish Republic. J. L. O. B., Feb. 1, 1932. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratification: Sweden. T'. J. B., Jan., 1932, p. 21. 


GENERAL Act For Paciric SETTLEMENT. Geneva, Sept. 26, 1928. 
Accessions deposited: 
Greece. 
Irish Free State. 7. J. B., Nov., 1931, p. 1. 
Peru. Nov. 21,1931. 7. J. B., Jan., 1932, p. 1. 


HEALTH INSURANCE FOR AGRICULTURAL WorKERS. Geneva, June 16, 1927. 
Ratification deposited: Chile. J. L. O. B., Feb. 1, 1932. 


HEALTH INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE AND HovusEHOLD Emp.Loy- 
MENT. Geneva, June 15, 1927. 
Ratification deposited: Chile. J. L. O. B., Feb. 1, 1932. 


INDUSTRIAL Property. Paris, Mar. 20, 1883. Revision. The Hague, Nov. 6, 1925. 
Adhesion: Poland. T. J. B., Nov., 1931. 


INDUSTRIAL Property. The Hague, Nov. 6, 1925. 
Adhesion: Italy (for certain Italian colonies).. 7. 7. B., Jan., 1932, p. 21. 


InTBR-AMERICAN ARBITRATION TREATY. Washington, Jan. 5, 1929. 
Ratification: United States. Jan. 19, 1932. Text: Cong. Rec., Jan. 19, 1932, p. 2305. 
Ratification deposited: Brazil. T.J. B., Jan., 1932, p. 1. 


Loap Ling CoNVENTION AND Protoco.. London, July 5, 1930. 
Adhesion: Latvia. 
Ratifications deposited: Denmark and United States. 7. J. B., Nov., 1931, p. 11. 


Maritime Morreaces. Brussels, Apr. 10, 1926. 
Adhesion: Portugal. T. J. B., Jan., 1932, p. 21. 


Maritime Nevutrauity. Havana, Feb. 20, 1928. 
Ratification: United States. Jan. 28, 1932. U.S. Daily, Jan. 29, 1932, p.1. T.J/. B., 
Jan., 1932, p. 7. 


Maritime Sienaxs. Lisbon, Oct. 23, 1930. 

Ratification deposited: Tunis. Oct. 27,1931. T. J. B., Dec., 1931, p. 14. 
Motor Trarric. Washington, Oct. 6, 1930. 

Ratification: Mexico. T. J. B., Jan., 1932, p. 22. 
Narcotics. Geneva, July 13, 1931. 

Signatures: [Names of 42 countries]. 7. J. B., Jan., 1932, p. 17. 


NaTIonaity ConvENTION. The Hague, April 12, 1930. 
Adhesion: Brazil. T. J. B., Nov., 1931. 
Nationauity. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12, 1930. 
Adhesion: Brazil. T.I. B., Nov., 1931, p. 5. 
NaTIoNnauity. Protocol on Statelessness. The Hague, April 12, 1930. 
Adhesion: Brazil. T. I. B., Nov., 1931, p. 5. 
Nicut Work or Women. Washington, Nov. 28, 1919. 
Ratification deposited: Chile. J. L. O. B., Feb. 1, 1932. 


Oxsscenpn Pusuications. Geneva, Sept. 12, 1923. 
Ratification deposited: Brazil. T.J. B., Nov., 1931. 
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Oprum ConvENTION. Geneva, Feb. 19, 1925. 
Accession: Argentina. 7. J. B., Dec., 1931, p. 4. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 3, 1923. 
Ratification deposited: Colombia. Nov. 5, 1931. T. J. B., Dec., 1931, p. 1. 


PreRMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1930. 
Signature: Colombia. Jan. 6, 1932. L. N. M.S., Jan., 1932, p. 34. 


PeRMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratifications deposited: 
Belgium. T.J. B., Nov., 1931, p. 2. 
Colombia. Jan. 6, 1932. L. N. M.S., Jan., 1932, p. 34. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 


Sept. 14, 1929. 
Ratification deposited: Colombia. Jan. 6, 1932. L. N. M.S., Jan., 1932, p. 34. 


PERMANENT Court oF INTERNATIONAL Justice. Protocol of Signature. Geneva, Dec. 


16, 1930. 
Ratification deposited: Colombia. Jan. 6, 1932. L. N. M.S., Jan., 1932, p. 34. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification: United States. Jan. 7, 1932. Cong. Rec., Jan. 7, 1932, p. 1497. 
Ratification deposited: Latvia and Rumania. T7'. J. B., Nov., 1931. 


Rep Cross. Geneva, July 27, 1929. 
Ratification: United States. Jan. 7, 1932. Cong. Rec., Jan. 7, 1932, p. 1504. 7. J. B., 
Jan., 1932, p. 12. 
Ratifications deposited: Latvia and Rumania. 7’. J. B., Nov., 1931. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Adhesions deposited: 
Ecuador. Feb. 24, 1932. Press releases, Feb. 27, 1932, p. 222. 


Hejaz-Nejd. T. J. B., Jan., 1932, p. 12. 
Sanitary CoNvVENTION. Paris, Jan. 17,1912. Revision. Paris, June 21, 1926. 
Adhesion: Iraq. TJ. I. B., Nov., 1931. 


TraDE Marks RecistraTIon. Madrid, April 14, 1891. 
Adhesion: Italy (for certain Italian colonies). 7. J. B., Jan., 1932, p. 21. 


TREATIES AMONG AMERICAN States. Havana, Feb. 20, 1928. 
Ratification: Dominican Republic. Jan. 13,1932. 7. J. B., Jan., 1932, p. 7. 


UnIveRSAL Postat Union. Convention and Arrangements. London, June 28, 1929. 
Adhesion: Afghanistan. 7. J. B., Jan., 1932, p. 22. 


War Dests Suspension. London, Aug. 11-13, 1931. 
Signatures and text: G. B. Misc., no. 19 (1931), Cmd. 3947. 


Weicut or PackaGes ON VessEts. Geneva, June 21, 1929. 
Ratification deposited: India. J. L. O. B., Feb. 1, 1932. 


Waitt Stave Geneva, Sept. 30, 1921. 
Accession: Great Britain in respect of Palestine, Sarawak (Protectorate), Gilbert and 
Ellice Island Colony and British Solomon Islands (Protectorate). 7. J. B., Dec., 1931, 
p. 5. 


Workers CoMPENSATION FOR OccuPATIONAL Diseases. Geneva June 10, 1925. 
Ratification: France. L. N.O. J., Sept., 1931. 


CHRONICLE OF INTERNATIONAL EVENTS 


WorKMEN’sS CoMPENSATION FOR AccIDENTS. Geneva, June 10, 1925. 
Ratification deposited: Chile. I. L. O. B., Feb. 1, 1932. 


WorxKMEN’s CoMPENSATION FOR AccIDENTS (Equality of Treatment). Geneva, June 5, 
1925. 
Ratification deposited: Chile. JI. L. O. B., Feb. 1, 1932. 


WorkKMEN’s CoMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: Spanish Republic. J. L. O. B., Feb. 1, 1932. 


M. Auice MatTHEews 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


FRANCE-MEXICO 


ARBITRAL AWARD ON THE SUBJECT OF THE DIFFERENCE RELATIVE TO THE 
SOVEREIGNTY OVER CLIPPERTON ISLAND! 


Decision rendered at Rome, January 28, 1931 


Admitting that the discovery of Clipperton Island was first made by Spanish subjects, it 
would be necessary, to establish Mexico’s claim to it, to prove that Spain not only had the 
a ht to incorporate the island in her possessions, but ‘also had effectively exercised the right. 

t has not been demonstrated at all. Mexico’s claim based on an historic right is not 
be ported by any manifestation of her sovereignty over the island. 

he regularity of the act by which France made known, in a clear and precise manner, her 
intention to consider the island as her territory, is incontestable. By immemorial usage 
having the force of law, besides the animus occupandi, the actual, and not the nominal, taking 
of possession is a necessary condition of occupation. This taking of possession consists in the 
act, or series of acts, by which the occupying state reduces to its possession the territory in 
question and takes steps to exercise exclusive authority there. In ordinary cases this only 
takes place when the state establishes in the territory itself an organization capable of mak- 


“ ts laws respected. 
operly speaking, however, this step is only a means of procedure to the taking of posses- 


sion and is not identical with the latter. There may be cases where it is unnecessary to have 
recourse to this method. Thus, if a territory, by virtue of the fact that it was completely 
uninhabited, is, from the first moment when ie occupying state makes its appearance there, 
at the absolute and undisputed disposition of that state, from that moment the taking of 
ion must be considered as accomplished, and the occupation is thereby completed. 
Held, that sovereignty over Clipperton Island belongs to France. 


We, Victor Emmanuel III, by the grace of God and by the will of the na- 
tion, King of Italy. 

Considering the agreement signed at Mexico March 2, 1909, by which the 
Government of the French Republic and that of the Republic of Mexico have 
referred to our arbitration the solution of the difference which has arisen be- 
tween the high contracting parties on the subject of the sovereignty over 
Clipperton Island ;? 


1 Translated from Revue Générale du Droit International Public, 3d ser., Vol. VI (1932), pp. 
129-132. 

2 The Government of the Mexican Republic and the Government of the French Republic. 

Considering that there exists a disagreement between them on the subject of the sover- 
eignty over Clipperton Island and that it is becoming to the relations of amity which exist 
between the two countries as well as to their reciprocal desires to reach a definitive settlement 
by means of arbitration, on the proposition of France have resolved to conclude a convention 
to that effect and have named as their plenipotentiaries 

The President of the Mexican Republic, Monsieur le Licencié Don Ignacio Mariscal, Secre- 
tary of State for Foreign Relations, and the President of the French Republic, Monsieur le 
Comte de Greigueuil, Chargé d’ Affaires ad interim of France in Mexico; 

Who, after having exchanged their full powers, found to be in good and due form, have 
agreed upon the following articles: 
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Considering our acceptance, which was notified to the high contracting 
parties by note of August 21, 1909 of our Minister Secretary of State for For- 
eign Affairs; 

Having read all the memorials presented by the high contracting parties 
according to the forms and within the time-limits fixed by us, as well as the 
documents communicated by them; 

We have deliberated and pronounce the present sentence. 

In FACT, we find, in the first place, that on November 17, 1858, Lieutenant 
Victor Le Coat de Kerwéguen, of the French Navy, commissioner of the 
French Government, while cruising about one-half mile off Clipperton, drew 
up, on board the commercial vessel L’Amiral, an act by which, conformably 
to the orders which had been given to him by the Minister of Marine, he pro- 
claimed and declared that the sovereignty of the said island beginning from 
that date belonged in perpetuity to His Majesty the Emperor Napoleon III 
and to his heirs and successors. During the cruise, careful and minute 
geographical notes were made; a boat succeeded, after numerous difficulties, 
in landing some members of the crew; and on the evening of November 20, 
after a second unsuccessful attempt to reach the shore, the vessel put off 
without leaving in the island any sign of sovereignty. Lieut. de Kerwéguen 
officially notified the accomplishment of his mission to the Consulate of 
France at Honolulu, which made a like communication to the Government of 
Hawaii. Moreover, the same consulate had published in English in the 
journal The Polynesian, of Honolulu, on December 8, the declaration by 
which French sovereignty over Clipperton had already been proclaimed. 

Thereafter, until the end of 1887 no positive and apparent act of sover- 
eignty can be recalled either on the part of France or on the part of any other 
Powers. The island remained without population, at least stable, and no 
administration was organized there. A concession for the exploitation of 
guano beds existing there, which had been approved by the Emperor on 


Article I. The controversy which exists between the high contracting parties relative to 
the sovereignty over Clipperton Island shall be settled by means of arbitration. 

Article II. Upon the proposition of the Mexican Government, accepted by the French 
Government, the two governments will address to His Majesty Victor Emmanuel III, King 
of Italy, a request that he accept the réle of arbiter for the solution of the controversy which 
exists between them on the subject of the sovereignty over Clipperton Island. 

Article III. The two governments engage faithfully to observe the arbitral sentence 
which shall be rendered by virtue of the present convention. 

Article IV. The present convention shall be ratified and the ratifications shall be ex- 
changed at Mexico as soon as possible. 

In witness whereof, the respective plenipotentiaries have signed the present convention in 
duplicate and have appended thereto their seals. 

Done at Mexico the second of March, one thousand nine hundred and nine. 

(L.8.) (Signé.) 
(L.8.) (Signé.) Ianacto Mariscau. 

(Translated from De Martens, Nouveau Recueil Général de Traités, 3rd ser., Vol. 5 (1912), 

pp. 8-9.) 
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April 8, 1858, in favor of a certain Mr. Lockart, and which had given rise to 
the expedition of Lieut. de Kerwéguen, had not been followed up, nor had its 
exploitation been undertaken on the part of any other French subjects. 

Towards the end of 1897, precisely the 24th of November of that year, 
France stated, through the Chief of the Naval Division of the Pacific Ocean, 
which was charged with the examination of the matter, that three persons 
were found in the island collecting guano for the account of the Oceanic 
Phosphate Co., of San Francisco, and that they had, on the appearance of the 
French vessel, raised the American flag. Explanations were demanded on 
this subject from the United States, which responded that it had not granted 
any concession to the said company and did not intend to claim any right of 
sovereignty over Clipperton (January 28, 1898). 

About a month after this act of surveillance had been accomplished by the 
French Navy, and while the diplomatic action with the United States was in 
progress, Mexico, ignoring the occupation claimed by France and considering 
that Clipperton was territory belonging to her for a long time, sent to the 
place a gun-boat, La Democrata, which action was caused by the report, after- 
wards acknowledged to be inaccurate, that England had designs upon the 
island. A detachment of officers and marines landed from the said ship 
December 13, 1897, and again found the three persons who resided on the 
island at the time of the preceding arrival of the French ship. It made them 
lower the American flag and hoist the Mexican flag in its place. Of the three 
individuals above mentioned, two consented to leave the island, and the 
third declared his wish to remain there, and in fact remained there until an 
unknown date. After that the Democrata left on December 15. 

On January 8, France, having learned of the Mexican expedition, reminded 
that Power of its rights over Clipperton. From then a very long diplomatic 
discussion took place which lasted until the date when, by the agreement of 
March 2, 1909, the two governments decided to refer to our arbitration the 
solution of the difference relative to sovereignty over the island. 

In LAW, it is opportune to examine, in the first instance, the principal 
thesis maintained by Mexico that Clipperton Island already belonged to her 
before France had proclaimed her sovereignty over the said island. If this 
claim should be recognized as founded, it would be necessary to conclude that 
the occupation of the said island by France was unlawful. 

According to Mexico, Clipperton Island, which had been given the name 
of the famous English adventurer who, at the beginning of the 18th century, 
used it as a place of refuge, was none other than Passion Island, called also 
Medano or Medanos Island, that this island had been discovered by the 
Spanish Navy and, by virtue of the law then in force, fixed by the Bull of 
Alexander VII, had belonged to Spain, and afterwards, from 1836, to Mexico 
as the successor state of the Spanish state. 

But according to the actual state of our knowledge, it has not been proven 
that this island, by whatever name one may call it, had been actually dis- 
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covered by the Spanish navigators. That they might have known it before 
the log-books on board the French vessels La Princesse and La Découverte, 
dated in 1711, had identified and described it, is a conjecture more or less 
probable, but from which one cannot draw any decisive argument. How- 
ever, even admitting that the discovery had been made by Spanish subjects, 
it would be necessary, to establish the contention of Mexico, to prove that 
Spain not only had the right, as a state, to incorporate the island in her 
possessions, but also had effectively exercised the right. But that has not 
been demonstrated at all. Mexico produces to support her thesis a geo- 
graphical map printed from the Archives of the Mexican Society of Geogra- 
phy and Statistics, where the island figures as comprised within the “‘ Political 
and Military Governments of Spain in North America.’”’ But the official 
character of this map cannot be affirmed, because it is not certain that it was 
drawn by order and under the care of the state, or because the manuscript 
memorandum which one reads there, namely, that it was used at the Royal 
Tribunal of the Consulate of Mexico, does not confer official character upon 
it. 

Moreover, the proof of an historic right of Mexico’s is not supported by 
any manifestation of her sovereignty over the island, a sovereignty never 
exercised until the expedition of 1897; and the mere conviction that this was 
territory belonging to Mexico, although general and of long standing, cannot 
be retained. 

Consequently, there is ground to admit that, when in November, 1858, 
France proclaimed her sovereignty over Clipperton, that island was in the 
legal situation of territorium nullius, and, therefore, susceptible of occupation. 

The question remains whether France proceeded to an effective occupa- 
tion, satisfying the conditions required by international law for the validity 
of this kind of territorial acquisition. In effect, Mexico maintains, seconda- 
rily to her principal contention which has just been examined, that the 
French occupation was not valid, and consequently her own right to occupy 
the island which must still be considered as nullius in 1897. 

In whatever concerns this question, there is, first of all, ground to hold as 
incontestable, the regularity of the act by which France in 1858 made known 
in a clear and precise manner, her intention to consider the island as her 
territory. 

On the other hand, it is disputed that France took effective possession of 
the island, and it is maintained that without such a taking of possession of an 
effective character, the occupation must be considered as null and void. 

It is beyond doubt that by immemorial usage having the force of law, be- 
sides the animus occupandi, the actual, and not the nominal, taking of pos- 
Session is a necessary condition of occupation. This taking of possession 
consists in the act, or series of acts, by which the occupying state reduces to 
its possession the territory in question and takes steps to exercise exclusive 
authority there. Strictly speaking, and in ordinary cases, that only takes 
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place when the state establishes in the territory itself an organization capable 
of making its laws respected. But this step is, properly speaking, but a 
means of procedure to the taking of possession, and, therefore, is not identical 
with the latter. ‘There may also be cases where it is unnecessary to have re- 
course to this method. Thus, if a territory, by virtue of the fact that it was 
completely uninhabited, is, from the first moment when the occupying state 
makes its appearance there, at the absolute and undisputed disposition of 
that state, from that moment the taking of possession must be considered as 
accomplished, and the occupation is thereby completed. There is no reason 
to invoke the obligation contained in Art. 35 of the Act of Berlin of 1885 
assuring to occupied territories the existence of an authority sufficient to 
cause acquired rights to be respected and, the case occurring, the liberty of 
commerce and of transit in the conditions upon which it may be stipulated. 
Since this Act of Berlin was subsequent to the French occupation here under 
consideration, concerns only territories on the coasts of Africa, and binds 
only the signatory states, of which Mexico is not one, in their mutual rela- 
tions, it can have no weight in the present case. Besides, Art. 35, strictly 
speaking, has nothing to do with the taking of possession, but imposes an 
obligation which presupposes an occupation which has already taken place 
and is already valid. 

The regularity of the French occupation has also been questioned because 
the other Powers were not notified of it. But it must be observed that the 
precise obligation to make such notification is contained in Art. 34 of the Act 
of Berlin cited above, which, as before mentioned, is not applicable to the 
present case. There is good reason to think that the notoriety given to the 
act, by whatever means, sufficed at the time, and that France provoked that 
notoriety by publishing the said act in the manner above indicated. 

It follows from these premises that Clipperton Island was legitimately ac- 
quired by France on November 17, 1858. There is no reason to suppose 
that France has subsequently lost her right by derelictio, since she never had 
the animus of abandoning the island, and the fact that she has not exercised 
her authority there in a positive manner does not imply the forfeiture of an 
acquisition already definitively perfected. 

FoR THESE REASONS, we decide, as arbiter, that the sovereignty over 
Clipperton Island belongs to France, dating from November 17, 1858. 

Rome, January 28, 1931 

(Signed) Victor EMMANUEL 
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JUDICIAL DECISIONS 
SUPREME COURT OF THE UNITED STATES 


MAGNO SANTOVINCENZO, CONSUL OF THE KINGDOM OF ITALY AT NEW YORK, 
APPELLANT, v. JAMES F. EGAN, PUBLIC ADMINISTRATOR, ETC., and JOHN 
J. BENNETT, JR., ATTORNEY GENERAL OF THE STATE OF NEW YORK 


[November 23, 1931] 


By virtue of the most-favored-nation clause of Article XVII of the Consular Convention 
between the United States and Italy of 1878, the Italian Consul General was entitled, on the 
death of an Italian national in the United States, intestate and leaving no heirs or next of 
kin, to the benefit of Article VI of the treaty between the United States and Persia of 1856, 
and accordingly to have the net assets of the decedent delivered to him. Decree of the Sur- 
rogates’ Court of the County of New York, which had been affirmed by the Supreme Court 
and Court of Appeals of New York, ordering the balance of the estate paid into the Treasury 
of New York, reversed. 

There can be no question as to the power of the Government of the United States to make 
the treaty with Persia or the Consular Convention with Italy. The treaty-making power is 
broad enough to cover all subjects that properly pertain to our foreign relations, and agree- 
ment with respect to the rights and privileges of citizens of the United States in foreign 
countries, and of the nationals of such countries within the United States, and the disposition 
of the property of aliens dying within the territory of the respective parties, is within the 
scope of that power, and any conflicting law of the State must yield. 


Mr. Chief Justice Hueues delivered the opinion of the Court. 

Antonio Comincio, a native of Italy, died intestate in New York City 
sometime prior to March 10, 1925, when letters of administration were 
issued to the respondent as Public Administrator by the Surrogates’ Court 
of New York County. Upon the judicial settlement of the administrator’s 
account, the appellant, the Consul General of Italy at New York, presented 


the claim that the decedent at the time of his death was a subject of the 
King of Italy and had left no heirs or next of kin, and that, under Article 
XVII of the Consular Convention of 1878 between the United States and 
Italy, the petitioner was entitled to receive the net assets of the estate for 
distribution to the Kingdom of Italy. The Attorney General of New York 
contested the claim. The Surrogates’ Court, finding that the domicile of the 
decedent was in New York City, decreed that the balance of the estate, 
amounting to $914.64, after payment of debts and the sums allowed as com- 
missions and as expenses of administration, be paid into the treasury of New 
York City for the use and benefit of the unknown kin of the decedent. The 
decree was affirmed by the Appellate Division of the Supreme Court of the 
State, First Department, and both the Appellate Division and the Court of 
Appeals of the State denied leave to appeal to the latter court. The case 
may be regarded as properly here on certiorari. Jud. Code, sec. 237 (c); 
U.S. C., Tit. 28, sec. 344 (c). 

There is no controversy as to the facts. The decedent was never natural- 
ized, and at the time of his death was an Italian subject. He had lived in 
New York for many years, and the finding that the decedent was domiciled 
there is not open to question. Nor were any heirs or next of kin discovered. 
The testimony introduced on behalf of the Italian Consul General, which 
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was undisputed, stated that the decedent had no relatives, and the decree of 
the Surrogates’ Court recited that next of kin were unknown. The decree 
was made pursuant to Chapter 230 of the Laws of New York of 1898. The 
Surrogate said in his opinion: ‘‘ Pursuant to our statutes this amount would 
be directed in the decree to be paid into the city treasury of the City of New 
York to await ascertainment of the next of kin. Ultimately the amount 
would find its way into the treasury of the State of New York.” 

The provision of the Consular Convention between the United States and 
Italy, under which the claim of the Italian Consul General was made, pro- 
vides (20 Stat. 725, 732): 


Article XVII. The respective Consuls General, Consuls, Vice- 
Consuls and Consular Agents, as likewise the Consular Chancellors, 
Secretaries, Clerks or Attachés, shall enjoy in both countries, all the 
rights, prerogatives, immunities and privileges which are or may here- 
after be granted to the officers of the same grade, of the most favoured 
nation. 


Pursuant to this agreement, the Italian Consul General sought the ap- 
plication of Article VI of the treaty between the United States and Persia of 
1856 as follows (11 Stat. 709, 710): 


Article VI. In case of a citizen or subject of either of the contracting 
parties dying within the territories of the other, his effects shall be de- 
livered up integrally to the family or partners in business of the de- 
ceased; and in case he has no relations or partners, his effects in either 
country shall be delivered up to the consul or agent of the nation of 
which the deceased was a subject or citizen, so that he may dispose of 
them in accordance with the laws of his country. 


This treaty with Persia was terminated on May 10, 1928, but, as this was 
subsequent to the death of the Italian national whose estate is in question, 
the termination does not affect the present case. 

It may be assumed that Article XVII of the Consular Convention with 
Italy contemplates reciprocity with respect to the rights and privileges 
sought, and there is no suggestion that Italy has not recognized the right of 
consuls of the United States to take the effects of the citizens of the United 
States dying in Italy in circumstances similar to those in which the present 
claim of the Italian Consul General is pressed. As, in this view, there ap- 
pears to be no ground for denying the right of the Italian Consul General to 
demand the application of the last clause of Article VI of the treaty with 
Persia, the only question is as to the interpretation of that provision. 

We are not here concerned with questions of mere administration, nor is it 
necessary to determine that the loose phrasing of the provisions of Article 
VI precludes an appropriate local administration to protect the rights of 
creditors. Nor have we to deal with a case of testamentary disposition. In 
this instance there is no will, administration has been had, creditors have 
been paid, proper steps have been taken, without success, to discover kin of 
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the decedent, and, assuming the absence of relatives, the question is one of 
escheat, that is, whether the net assets shall go to Italy or to the State of 
New York. The provision of Article VI of the treaty with Persia does not 
contain the qualifying words ‘‘conformably with the laws of the country”’ 
(where the death occurred) as in the case of the treaty between the United 
States and the Argentine Confederation of 1853 (Art. IX, 10 Stat. 1001, 1009; 
Rocca v. Thompson, 223 U. S. 317, 326, 330, 332); or the phrase “‘so far as 
the laws of each country will permit,’ as in the Consular Convention between 
the United States and Sweden of 1910 (Art. XIV, 37 Stat. 1479, 1487, 1488; 
Rocca v. Thompson, supra; Matter of D’Adamo, 212 N. Y. 214, 222, 223). 
The omission from Article VI of the treaty with Persia of a clause of this sort, 
so frequently found in treaties of this class, must be regarded as deliberate. 
In the circumstances shown, it is plain that effect must be given to the 
requirement that the property of the decedent ‘‘shall be delivered up to the 
consul or agent of the nation of which the deceased was a subject or citizen, 
so that he may dispose of them in accordance with the laws of his country,” 
unless a different rule is to apply simply because the decedent was domiciled 
in the United States. 

The language of the provision suggests no such distinction and, if it is to be 
maintained, it must be the result of construction based upon the supposed 
intention of the parties to establish an exception of which their words give no 
hint. In order to determine whether such a construction is admissible, re- 
gard should be had to the purpose of the treaty and to the context of the 
provision in question. The treaty belongs to a class of commercial treaties 
the chief purpose of which is to promote intercourse, which is facilitated by 
residence. Those citizens or subjects of one party who are permitted under 
the treaty to reside in the territory of the other party are to enjoy, while 
they are such residents, certain stipulated rights and privileges. Whether 
there is domiciliary intent, or domicile is acquired in fact, is not made the 
test of the enjoyment of these rights and privileges. The words “citizens” 
and “‘subjects”’ are used in several articles of the treaty with Persia and in no 
instance are they qualified by a distinction between residence and domicile. 
Thus, in Article III we find the following provision (11 Stat. 709): 


Article III. The citizens and subjects of the two high contracting 
parties, travellers, merchants, manufacturers, and others, who may re- 
side in the territory of either country, shall be respected and efficiently 
protected by the authorities of the country and their agents, and treated 
in all — as the subjects and citizens of the most favored nation are 
treated. 


It would be wholly inadmissible to conclude that it was the intention that 
citizens of the United States, making their residence in Persia under this 
treaty, would be denied the benefit of Article III in case they acquired a 
domicile in Persia. The provision contemplated residence, nothing is said 
to indicate that domicile is excluded, and the clear import of the provision is 
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that, so long as they retained their status as citizens of the United States, 
they would be entitled to the guaranty of Article III. The same would be 
true of Persians permitted to reside here under the treaty. 

Again, the provisions of Article V of the treaty were of special importance, 
as they provided for extraterritorial jurisdiction of the United States in rela- 
tion to the adjudication of disputes.!. It would thwart the major purpose of 
the treaty to exclude from the important protection of these provisions citi- 
zens of the United States who might be domiciled in Persia. The test of the 
application of every paragraph of Article V, with respect both to citizens of 
the United States and to Persian subjects, clearly appears to be that of 
nationality, irrespective of the acquisition of a domicile as distinguished from 
residence. 

We find no warrant for a more restricted interpretation of the words ‘“‘a 
citizen or subject of either of the contracting parties” in Article VI than that 
which must be given to the similar description of persons throughout the 
other articles of the treaty. The same intention which made nationality, 
without limitation with respect to domicile, the criterion in the other provi- 
sions, dominates this provision. The provision of Article VI is reciprocal. 
The property of a Persian subject dying within the United States, leaving no 
kin, is to be dealt with in the same manner as the property of a citizen of the 
United States dying in Persia in similar circumstances. 

It is not necessary to invoke the familiar rule with respect to the liberal 
construction of treaties,? as the instant case merely calls for a reading of the 


provision as to “‘citizens” and “‘subjects”’ according to its terms. There is 


1“ Article V. All suits and disputes arising in Persia between Persian subjects and citizens 
of the United States, shall be carried before the Persian tribunal to which such matters are 
usually referred at the place where a consul or agent of the United States may reside, and 
shall be discussed, and decided according to equity in the presence of an employe of the con- 
sul or agent of the United States. 

“All suits and disputes which may arise in the empire of Persia between citizens of the 
United States, shall be referred entirely for trial and for adjudication to the consul or agent 
of the United States residing in the province wherein such suits and disputes may have 
arisen, or in the province nearest to it, who shall decide them according to the laws of the 
United States. 

“All suits and disputes occurring in Persia between the citizens of the United States and 
the subjects of other foreign Powers, shall be tried and adjudicated by the intermediation of 
their respective consuls or agents. 

“In the United States, Persian subjects, in all disputes arising between themselves, or 
between them and citizens of the United States or foreigners, shall be judged according to the 
rules adopted in the United States respecting the subjects of the most favored nation. 

“Persian subjects residing in the United States, and citizens of the United States, residing 
in Persia, shall, when charged with criminal offences, be tried and judged in Persia and the 
United States in the same manner as are the subjects and citizens of the most favored nation 
residing in either of the above-mentioned countries.” 

? Hauenstein v. Lynham, 100 U. S. 483, 487; Geofroy v. Riggs, 133 U. 8S. 258, 271; Tucker 
v. Alexandroff, 183 U. S. 424, 437; Asakura v. Seattle, 265 U. 8. 332, 342; Jordan v. Tashiro, 
278 U.S. 123, 127; Nielsen v. Johnson, 279 U. S. 47, 52. 
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no applicable principle which permits us to narrow them. As treaties are 
contracts between independent nations, their words are to be taken in their 
ordinary meaning ‘as understood in the public law of nations.’ Geofroy v. 
Riggs, 133 U. S. 258, 271. 

There can be no question as to the power of the Government of the United 
States to make the treaty with Persia or the Consular Convention with 
Italy. The treaty-making power is broad enough to cover all subjects that 
properly pertain to our foreign relations, and agreement with respect to the 
rights and privileges of citizens of the United States in foreign countries, and 
of the nationals of such countries within the United States, and the disposi- 
tion of the property of aliens dying within the territory of the respective 
parties, is within the scope of that power, and any conflicting law of the State 
must yield. Hauenstein v. Lynham, 100 U. S. 483, 489; Geofroy v. Riggs, 
supra, at p. 266; Missouri v. Holland, 252 U.S. 416, 434; Sullivan v. Kidd, 
254 U.S. 433, 440; Asakura v. Seattle, 265 U. 8. 332, 348; Todok v. Union 
State Bank, 281 U.S. 449, 453. 

Our conclusion is that, by virtue of the most-favored-nation clause of 
Article XVII of the Consular Convention between the United States and 
Italy of 1878, the Italian Consul General was entitled in the instant case, 
being that of the death of an Italian national in this country prior to the 
termination of the treaty between the United States and Persia of 1856, to 
the benefit of Article VI of that treaty, and that the net assets of the decedent 
should be delivered to him accordingly. 


The decree is reversed, and the cause is remanded for further proceedings 
not inconsistent with this opinion. 


It is so ordered. 


COURT OF CLAIMS OF THE UNITED STATES 


No. H-252 
(Decided December 7, 1931) 


RoyaL A CORPORATION, v. THE UNITED STATES 


Claim of a Dutch corporation against the Government of the United States for its refusal 
to grant clearance to the steamship Zeelandia and to permit her to leave the harbor of New 
_ from October 22, 1917 to March 21, 1918, while the United States was at war with 

rmany. 

The refusal to grant clearance to, and the detention of, the Zeelandia, did not constitute a 
ne of the property of the plaintiff within the meaning of the Constitution of the United 

tates. 

The Government of the United States is not liable under its own laws for the alleged illegal 
and unauthorized acts of its officers, as it has never subjected itself to liability for the torts 
or wrongful acts of its officers. 

The case is before the court by virtue of a special jurisdictional act providing that the 
claim of the plaintiff against the United States might be sued for in this court, and that the 
court should have jurisdiction to “hear and determine such suit to judgment.” 

The plaintiff having no remedy under the Constitution or the laws of the United States 
(except in so far as modified by international law), the court has to consider the rights of 
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the plaintiff under the principles of international law and the question as to what extent, 
if at all, this court is authorized to give consideration thereto in the instant case. 

From the language of the jurisdictional act itself, as well as from the circumstances under 
which it was passed, and upon the plainest principles of justice and equity, the court holds 
that the plaintiff is entitled to assert, and to have considered in its favor, to their fullest ex- 
tent, such, if any, principles of the law of nations as may be applicable to the facts in the case. 

By the same reasoning, decisions based upon the municipal laws of the United States are 
inapplicable to the case upon any point in which the statutes upon which such decisions 
are based are contrary to the principles of the law of nations. The position of the court is not 
different than it would be if it sat as an arbitration tribunal, chosen by agreement of the 
nations involved, to decide the questions here presented upon the basis of the law of nations 
as applied to the facts of the case. 

Governments are responsible, in their international intercourse, for the acts of their au- 
thorized agents, and if such acts were mistaken, or wrongful, liability arises against the 
government itself for the consequences of the error or the wrong. Any government is re- 
sponsible to other nations for error in judgment of its officials purporting to act within the 
scope of their duties. 

Held: The Zeelandia was detained for the primary purpose of having the vessel available 
for use by the United States or to be placed at the disposal of the Allies of the United States; 
she was entitled to clearance under the laws of the United States as well as under the law of 
nations; her detention was not justified by the provisions of the es ge Act or the Trading 
with the Enemy Act; that damage was caused to the plaintiff by the detention, for which the 
United States under clear principles of international law, must assume responsibility; that 
the special jurisdictional act by virtue of which this case is heard, authorizes, indeed, com- 
pels, this court to give effect to the usages, customs, and sanctions of such provisions of the 

w of nations; further, that in equity and good conscience the United States should be held 
accountable to the plaintiff for the damage which undoubtedly accrued to the owners of the 
Zeelandia by virtue of her detention. 

The question of the right of the plaintiff to interest is to be determined according to the 
ene gee of international law, wholly without reference to the municipal laws of the United 

tates. The general rule appears to be that interest is allowable in all cases where the loss is 
either liquidated, or is capable of ascertainment by computation merely. The claim of the 
plaintiff, being ascertainable by computation, interest is properly allowable thereon. 


The case, having been heard by the Court of Claims, the court, upon the 
evidence and upon certain facts which were stipulated, and upon the report 
of a commissioner, makes the following 


SPECIAL FINDINGS OF FACT 


I. Plaintiff is, and during all of the times hereinafter mentioned, was a 
corporation duly organized under the laws of the Netherlands, with its 
principal office and place of business at Amsterdam, the Netherlands, and 
is the corporation referred to in an act of Congress approved March 3, 1927, 
entitled “‘An act for the relief of the Royal Holland Lloyd, a Netherlands 
corporation, of Amsterdam, the Netherlands.” 

II. Plaintiff is and was, during all of the times hereinafter mentioned, 
the owner and operator of a fleet of ocean-going steamships and engaged 
in the business of transporting passengers and freight to, from, and between 
the ports of the nations and provinces of the world and upon the high seas. 

III. During the entire calendar year 1917 the plaintiff was the owner of 
the steamship Zeelandia, a passenger and freight liner of 7,995 tons gross 
register, with accommodations for 120 first-class passengers, 120 second- 
class passengers, and 800 immigrants, with a large cargo capacity in place 
of the removable immigrant berths. She was manned by 6 head officers, 
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14 junior officers, and a crew of 145 seamen, and from January 1, 1917, to 
March 21, 1918, she was under the registry of the Netherlands. 

IV. During the calendar year 1917, and at all times subsequent to April 
6, of said year the United States was at war with the Imperial German 
Government and the Imperial and Royal Austro-Hungarian Government, 
and the Netherlands occupied the position of a neutral Power. 

V. Prior to October 17, 1917, the steamship Zeelandia was engaged in 
transporting passengers and freight between the ports of Holland and the 
ports of South America and touching at North American ports en route, 
including New York, and also touching at Halifax, Nova Scotia, for in- 
vestigation by the British war authorities. 

VI. In September, 1917, while engaged in the trade as set forth in Finding 
V, the steamship Zeelandia was in Buenos Aires, from whence she proceeded 
north, calling at Santos, Rio de Janeiro, Bahia, Pernambuco, and then sailed 
north, destined for Holland, via New York, calling at Santa Lucia (Port 
Castries) en route. 

VII. The steamship Zeelandia arrived at New York harbor on October 
16, 1917, carrying a cargo consisting of coffee, cocoa, wool, tallow, paper 
rings for cigars, and eleven (11) cases of personal effects of Monseigneur A. 
Locatelli, internounce apostolic delegate at Brussels, all laden in ports of 
South America, and all consigned to Netherlands Oversea Trust Company, 
at various ports of the Netherlands; and also carrying about 55 passengers, 
part of whom were United States naval officers who took passage from ports 
of South America to New York, and mails destined for the United States. 

VIII. The Netherlands Oversea Trust Company was an organization 
which had been formed in Holland, prior to the entry of the United States 
into the war, through the coédperation of the Government of the Netherlands 
and the Governments of the Allied Powers at war with Germany and Austria 
for the purpose of guaranteeing to Holland and the said Allied Governments 
that goods consigned to it would remain in Holland, and would not be 
reconsigned to, or used for the benefit of enemies of the Allied Powers. 

IX. When the steamship Zeelandia arrived off New York harbor she 
carried a full supply of provisions, stores, and bunker coals sufficient to 
enable her to continue and complete her voyage to Holland, without the 
taking of additional stores or provisions, if no additional passengers were 
taken on at New York. 

X. The steamship Zeelandia could have discharged the United States 
naval officers, passengers, and mail by tugs beyond the waters of the United 
States and proceeded on her journey; but an official of the plaintiff, relying 
upon the assurances of the customs officials in New York that so long as the 
Zeelandia did not take on additional cargo, stores, or provisions in the United 
States, an export license would not be necessary and, that the vessel might 
come in and be cleared out without hindrance from the United States, the 
Zeelandia came into the harbor of New York on October 16, 1917. 
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XI. On October 17, 1917, an official of the plaintiff wired the Director 
of the Export License Bureau of the United States Shipping Board that 
while the Zeelandia had sufficient bunkers and stores to carry her to Holland 
without additional passengers, there were a number of stranded Dutch 
citizens in the United States who desired to book passage to Holland and 
applied for a license for additional stores to enable the Zeelandia to carry 
these passengers to Holland. 

XII. On October 19, 1917, the Director of the Export License Bureau 
of the United States Shipping Board wired the New York representative 
of the plaintiff to send to him for inspection copies of the manifests of the 
steamship Zeelandia and lists of stores and fuel aboard, and on the same day 
these manifests and lists were sent by messenger to the said director. 

XIII. On the morning of October 22, 1917, not having received any reply 
from Washington the plaintiff abandoned its plan to attempt to transport 
the additional Dutch passengers and submitted the manifests of the steam- 
ship Zeelandia and applied for clearance from the port of New York to the 
proper customs officials in New York; clearance of the said steamship 
Zeelandia was refused by the said customs officials of the Treasury Depart- 
ment of the United States on the asserted ground that the plaintiff did not 
submit an export license for her transit cargo, bunkers, and stores. 

XIV. On the same date, October 22, 1917, the plaintiff made application 
for an export license for cargo, bunkers, and stores on board the steamship 
Zeelandia, and the said application was made under protest, however, that 
the United States could not legally require an export license, since the steam- 
ship Zeelandia had come into the port at New York without intention to 
land any of her cargo, bunkers, or stores, and that, in fact, none of her cargo, 
bunkers, or stores had been loaded in any port of the United States or terri- 
tory subject to the jurisdiction of the United States, and that the said 
cargo, bunkers, and stores were transit cargo en route from South American 
ports to ports of the Netherlands. 

XY. Thereafter, although demands for clearance were repeatedly made 
to the officials of the United States having charge of the matter, by the plain- 
tiff and by the representatives of the Government of the Netherlands in the 
United States, the United States continually refused, during all of the time 
from October 22, 1917, to March 21, 1918, to permit the steamship Zeelandia 
to leave the harbor of New York. 

XVI. The refusal to grant clearance to the steamship Zeelandia and the 
refusal to permit her to leave the harbor of New York from October 22, 1917, 
to March 21, 1918, was by the direction of the War Trade Board, created 
under and by an executive order of the President of the United States. 

XVII. The refusal of the United States to grant clearance to the steam- 
ship Zeelandia and the refusal to permit her to leave the harbor of New York 
from October 22, 1917, to March 21; 1918, was for the primary purpose of 
having available “additional Dutch vessels for the use of the United States”’ 
and of having Dutch vessels available to be “placed at the disposal of the 
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Allies.” A secondary purpose was the preventing of the cargo of the 
Zeelandia entering the Netherlands. 

XVIII. On March 21, 1918, the United States, acting upon a proclama- 
tion of the President of the United States, formally seized, requisitioned, 
and took over the steamship Zeelandia and placed her in the active service 
of the United States; and subsequently the United States entered into a bare- 
boat charter with the plaintiff under the terms of which the United States 
paid the plaintiff for the period of use subsequent to March 21, 1918, at 
the rate of $66,458.44 per month for the use of the vessel without supplies, 
crew, or management; but the said compensation did not include compensa- 
tion in whole or in part for use of the said vessel or damages of the plaintiff 
for the period from October 22, 1917, to March 20, 1918; and no compensa- 
tion for the use and maintenance of the said vessel or damages resulting from 
her detention from October 22, 1917, to March 20, 1918, has ever been made 
by the United States. 

XIX. The market value of the use of the steamship Zeelandia on a bare- 
boat charter basis—that is to say, the market value of the use of the vessel 
alone without crew, management, or supplies—was $8.3125 per gross 
register ton per month, making the said market value of the steamship 
Zeelandia of 7,995 gross register tons $66,458.44 per month, or a total for the 
period from October 22, 1917, to March 20, 1918, of $332,292.20. 

XX. From October 22, 1917, to March 20, 1918, it was necessary for the 
plaintiff to maintain the steamship Zeelandia in operating condition, to 
maintain the crew on board, to keep steam in the boilers to prevent deteriora- 
tion of the vessel, and to enable her to move from berth to berth in the harbor 
of New York as she was required to do by the harbor officials. 

XXI. From October 22, 1917, to March 20, 1918, the steamship Zeelandia 
consumed 7.73 tons of coal per day, or a total of 1,159.5 tons of coal; plaintiff 
purchased and loaded on the Zeelandia on February 25, 1918, 1,149 tons of 
coal; when the said vessel was requisitioned by the United States on March 
20, 1918, she had on board 1,800 tons of coal; so that on October 22, 1917, 
she had in her bunkers 1,810.5 tons of coal, which cost the plaintiff $18.85 
per ton at Port Castries (Santa Lucia). The cost of bunker coal consumed 
and the loss on bunker coals by reason of said detention were as follows: 


On hand October 22, 1917, 1,810.5 tons of coal at a cost of $18.85 per ton...... $34,127 .92 
Purchased Feb. 25, 1918, 1,149 tons of coal at $7.90 per ton. ............. 9,077.10 
Total cost of bunker coals consumed and on hand.................. 43,205 .02 
Taken over by the United States on March 20, 1928, 1,800 tons and paid for at 
Total cost of coal consumed and loss on coal by reason of detention. ... 30,602.02 


XXII. The cost to the plaintiff in wages and premiums paid to the crew 
on board the steamship Zeelandia from October 22, 1917, to March 20, 1918, 
was $327.24 per day, or a total of $49,086.00. 
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XXIII. The cost to the plaintiff of provisioning the officers and crew of 
the steamship Zeelandia from October 22, 1917, to March 20, 1918, was 
$127.50 per day, or a total of $19,125.00. 

XXIV. The cost to the plaintiff for necessary repairs and survey and for 
deck and engine room supplies consumed from October 22, 1917, to March 
20, 1918, was $50.00 per day, or a total of $7,500.00. 

XXV. The cost to the plaintiff for necessary port expenses of the steam- 
ship Zeelandia, such as towage, refuse disposal, and the like, from October 
22, 1917, to March 20, 1918, was $27.95 per day, or a total of $4,192.50. 

XXVI. The cost of water consumed by the steamship Zeelandia from 
October 22, 1917, to March 20, 1918, was $5.67 per day, or a total of $850.50. 

XXVII. The cost to the plaintiff for insuring the steamship Zeelandia 
between October 22, 1917, and March 20, 1918, was $21.18 per day, or a 
total of $3,177.00. 

XXVIII. The portion of the daily average expenditures of the plaintiff 
for general office expense and other overhead expenditures incidental to the 
maintenance of the general offices in Holland and its docks and offices in 
foreign ports, which portion it had customarily allocated against said vessel 
as a part of its fleet prior to the period of its detention in New York, was 
$50.00 per day, or a total for the period from October 22, 1917, to March 20, 
1918, of $7,500.00. 

XXIX. The portion of the average daily cost of general advertising of the 
plaintiff allocated to the steamship Zeelandia from October 22, 1917, to 
March 20, 1918, was $18.27 per day, or a total of $2,740.50. 

XXX. During all times subsequent to March 20, 1918, the plaintiff has 
been required, in order to maintain its business, to borrow sums of money in 
excess of the sums claimed in this suit, and during all times subsequent to 
March 20, 1918, the plaintiff has borrowed and maintained borrowings farin ex- 
cess of the amounts claimed in this suit, and has paid for the use of the money 
thus borrowed interest at the average rate of 5.088 per cent per annum. 

XXXI. The plaintiff suffered damages for the market value of the use of 

the Zeelandia, together with the cost and loss of fuel, wages, various repairs, 
port expenses, water, insurance, and like items, exclusive of any allowance 
for overhead or advertising expenses, by reason of the refusal of the United 
States to grant clearance of the steamship Zeelandia, and the refusal to 
permit her to leave the harbor of New York from October 22, 1917, to March 
20, 1918, as follows: 
Cost and loss on coal, Finding XXI 30,602.02 
Wages and premiums to crew, Finding XXII 49,086.00 
Cost of provisioning crew, Finding XXIII. ror cis 19,125.00 
Cost of repairs and survey and deck and engine room supplies, F inding XXIV 7,500. 00 
Cost of port expenses, Finding XXV 


Cost of water consumed, Finding XXVI 
Cost of insurance, Finding X XVII 


850.50 
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CONCLUSION OF LAW 


Upon the foregoing special findings of fact, which are made part of the 
judgment herein, the court decides, as a conclusion of law, that the plaintiff 
is entitled to recover $446,826.22, with interest. 

It is therefore adjudged and ordered that the plaintiff recover of and from 
the United States the sum of four hundred forty-six thousand eight hundred 
twenty-six dollars and twenty-two cents ($446,826.22), together with inter- 
est at the rate of five per centum (5%) per annum thereon from March 20, 
1918, to the date of judgment herein. 


OPINION 


Wiuuiams, Judge, delivered the opinion of the court: 

This is a suit on behalf of the plaintiff, Royal Holland Lloyd, a corporation 
of Amsterdam, the Netherlands, brought against the United States. This 
court has jurisdiction under a special jurisdictional act of the Congress of 
the United States, approved March 3, 1927. By such act, it is provided 
that this court shall have jurisdiction ‘to hear and determine such suit to 
judgment.” 

The plaintiff sues to recover damages for the loss alleged to have been sus- 
tained by it by reason of the detention by the United States of the plaintiff’s 
ship the Zeelandia in the harbor of New York from October 22, 1917, to 
March 21, 1918. 

During all of the time the Zeelandia is alleged to have been so unlawfully 
detained, the United States was at war with Germany and Austria. The 
Zeelandia was one of a fleet of vessels belonging to the plaintiff and operating 
under the registry of the Netherlands. During this time the Netherlands 
was a neutral Power, enjoying friendly relations with the United States. 

Prior to October 16, 1917, the Zeelandia had called at various ports in 
South America and taken on a cargo of coffee, cocoa, wool, tallow, and other 
commodities, some mails destined to the United States and some fifty-five 
passengers, part of whom were United States naval officers who had booked 
passage from various South American ports to New York. The cargo of the 
Zeelandia was consigned to the Netherlands Oversea Trust Company, 
an organization created before the entry of the United States into the war, 
for the purpose of guaranteeing to the Netherlands and to the Powers allied 
against Germany, that goods consigned to the corporation were for consump- 
tion in the Netherlands, rather than for reconsignment to Germany. The 
Zeelandia had on board a full supply of provisions, stores, and coal sufficient 
to enable her to complete her voyage to Holland, if no additional passengers 
were taken on, without taking on additional supplies. On October 16, 1917, 
she put into the port of New York. 

On the morning of October 22, 1917, the plaintiff submitted the manifests 
and papers of the Zeelandia to the customs officials in New York and asked 
for clearance, which was denied. Subsequent demands for clearance were 
made, and clearance was refused at all times from October 22, 1917, to 
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March 21, 1918. On the latter date the United States formally seized, 
requisitioned and took over the Zeelandia, placing her in the active service 
of the United States. Compensation has been paid to the plaintiff for such 
seizure, and in this suit the claim of the plaintiff for damages for this de- 
tention of the vessel, from October 22, 1917, to March 21, 1918, only, is 
involved. The case must turn upon the question as to whether or not such 
detention was illegal. In determining this question, it will be necessary 
to examine the facts and circumstances under which the vessel was de- 
tained, in some detail, but it is first necessary to determine what law is 
applicable to the case. 

The plaintiff grounds its claim upon the contention that the refusal to 
grant clearance to, and the detention of, the Zeelandia, was in violation of 
the statutes of the United States; second, because regardless of the statutory 
authority of the officials of the United States to withhold clearance, the 
United States is obliged to make compensation under the Constitution of 
the United States; and third, because the United States is liable to the plain- 
tiff for the detention of its vessel, under the well recognized principles of 
international law. 

In support of the proposition that the United States is liable, under its 
fundamental law, for the damages caused by the detention of the Zeelandia, 
it is urged that the detention of the vessel constituted a taking by the United 
States of the private property of the plaintiff, for which the government is 
bound to make compensation to the owner, under the fifth amendment 
to the Constitution. It has been held that the guarantees of our Constitution 
are applicable to an alien as well as to a citizen of the United States. United 
States v. Wong Kim Ark, 169 U. S. 649; Truax v. Raich, 239 U. S. 33; 
Ex parte Orozco, 201 Fed. 106; Wong Wing v. United States, 163 U. S. 228; 
that the war powers of Congress do not suspend the guarantees made in 
other sections of the Constitution. United States v. L. Cohen Grocery 
Company, 255 U.S. 81; Ex parte Milligan, 4 Wall. 2, 121-127; Monongahela 
Navigation Co. v. United States, 148 U. 8. 312; United States v. Joint Traffic 
Association, 171 U. S. 505; McCray v. United States, 195 U. S. 27; United 
States v. Cress, 243 U.S. 316; Hamilton v. Kentucky Distilleries & Warehouse 
Co., 251 U. S. 146; Anson Mills v. United States, 19 C. Cls. 79. But the 
question presented is whether or not the refusal to grant clearance to the 
Zeelandia constituted a ‘‘taking”’ of private property, within the meaning 
of the fifth amendment. Of course, if the detention in question constituted 
a taking of private property, within the scope of the constitutional inhibition, 
the plaintiff is entitled to compensation. But we are of the opinion that the 
acts of the United States in this case did not constitute such a “taking” 
within the language of the amendment. 

It has been repeatedly held that the acts done in the proper exercise of 
governmental powers, and not directly encroaching upon private property, 
though their consequences may impair its use, are not a “‘taking’’ within the 
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meaning of the constitutional provision. Transportation Co. v. Chicago, 
99 U.S. 635; United States v. Carver, 278 U.S. 294; Graham v. United States, 
2 C. Cls. 327. In order to come within the constitutional provision, there 
must be shown to have been an exercise, by the United States, of a proprie- 
tary right, for a greater or less time, in the property taken. Graham ». 
United States, supra. Furthermore, a taking, within the meaning of the 
constitutional provision must have been an intentional appropriation of the 
property to the public use, and the appropriation must have been authorized 
by law. Atwater & Co. v. United States, 275 U.S. 188; Transportation Co. 
v. Chicago, supra; United States v. Carver, supra. 

The cases cited by the plaintiff in support of its contention that the refusal 
to grant clearance to the Zeelandia constituted a “‘taking”’ of the property, 
Pumpelly v. Green Bay Company, 13 Wall. 166; United States v. Lynah, 188 
U. 8. 445; United States v. Cress, supra; Wiggins v. United States, 3 C. Cls. 
412; Grant v. United States, 1 C. Cls. 41, are to be distinguished from the 
case at bar on the facts, and are in harmony with the view herein expressed. 
In the cases of Pumpelly v. Green Bay Company, supra; United States v. 
Lynah, supra; and United States v. Cress, supra, there was, in each case, a 
physical taking and appropriation of land for a public use. Liability upon 
the part of the government appears to have been conceded in the case of 
United States v. Russell, 13 Wall. 623, the only question at issue being the 
amount of compensation payable. There was a physical taking and a com- 
plete destruction of property for a public use in the case of Grant v. United 
States, swpra, and also in the case of Wiggins v. United States, supra. The 
facts in the case of Mills v. United States, supra, bear no analogy to the facts 
in the case at bar. The refusal to grant clearance to, and the detention of 
the Zeelandia, did not constitute a taking of the property of the plaintiff 
within the meaning of the Constitution of the United States. 

In support of the contention of the plaintiff that the United States is 
liable under its own statutes, or municipal laws, it is urged that the detention 
of the Zeelandia was in violation of Section 4197 of the United States Revised 
Statutes, making it mandatory upon the officer of the United States, to grant 
clearance to the Zeelandia upon compliance with the formalities specified 
in the statute; that these formalities were fully complied with by the Zee- 
landia; that the Zeelandia put into the port of New York, under the express 
or implied invitation of the United States; that she was a vessel of a friendly 
Power, engaged in lawful commerce between neutral nations; that she had 
stores and provisions sufficient to carry her to her destination; that she put 
into the port of New York for the sole purpose of landing United States mails 
and passengers from South America; that when she made application for 
clearance on October 22, 1917, she asked to clear with her original cargo, 
stores, and bunkers, not having taken on passengers, stores, or cargo in or 
from the United States; that no law of the United States authorized her 
detention, neither the provisions of the so-called ‘‘Espionage Act” or the so- 
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called ‘Trading with the Enemy Act” being applicable to a vessel which 
neither sought to “‘carry out’ anything from the United States, nor was 
suspected of carrying a false manifest; that the officers of the United States 
detained the Zeelandia from October 22, 1917, to March 21, 1918, primarily 
for the purpose of having the vessel available for further requisition, if 
needed by the United States; that under these circumstances the acts of the 
officials of the port in detaining the vessel were in violation of the laws of the 
United States. From this premise it is argued that the United States is liable 
to the plaintiff for the damage resulting from the unlawful acts of its officers. 

The extent to which the United States may be liable to the plaintiff under 
the treaties between the Netherlands and the United States and under the 
usage and customs of the law of nations, and the extent to which this court 
may give consideration thereto, are matters which we will consider in due 
time, but for the purpose of determining the liability of the United States, 
under its own laws, to the plaintiff, for what are alleged to have been the 
illegal and unauthorized acts of its officers, it is necessary only to point out 
that the Government of the United States has never subjected itself to 
liability for the torts or wrongful acts of its officers. Robertson v. Sichel, 
127 U.S. 507; Whiteside v. United States, 93 U. S. 247; Schillinger v. United 
States, 155 U. S. 163; United States v. Holland-American Line, 254 U. S. 
148, reversing 53 C. Cls. 522; Wood v. United States 61 C. Cls. 192. 

The plaintiff, therefore, having no remedy under the Constitution or the 
laws of the United States (except in so far as modified by the international 
law) we have to consider the rights of the plaintiff under the principles of 
international law and the question as to what extent, if at all, this court is 
authorized to give consideration thereto in the instant case. 

As we have heretofore pointed out, this case is before the court by virtue 
of a special jurisdictional act providing that the claim of the plaintiff against 
the United States might be sued for in this court, and that the court should 
have jurisdiction to ‘‘hear and determine such suit to judgment.” It 
appears that the claim of the plaintiff had been the subject of extended 
diplomatic correspondence between the Government of the United States 
and the Government cf the Netherlands. Upon the authority of the Presi- 
dent of the United States, the Secretary of State advised the Minister of the 
Netherlands, under date of November 20, 1925, inter alia, 


This Government [the Government of the United States] is quite 
agreed that in a case presenting a question as to the responsibility of 
the United States for damages toward an alien corporation as does that 
of the Zeelandia, the claimant, if invoking any principle of international 
law as applicable thereto, should have its day in court before a tribunal 
competent to pass on the contention and having ample jurisdiction to 
do so. . . . Inrecommending to Congress that the requisite jurisdiction 
be conferred upon the Court of Claims it would be far from the purpose 
of this Government to have the tribunal needlessly restricted or so to 
curtail its jurisdiction as to prevent an adjudication on the precise 
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questions involved. On the contrary it would be the desire of this 
Government that the jurisdiction of the tribunal be sufficiently broad 
to enable it to pass on the question whether in the light of the evidence 
to be adduced, the United States owed any unfulfilled obligation to the 
foreign claimant. (Italics ours.) 


It was as a result of this correspondence, and other negotiations of a like 
tenor, that the special jurisdictional act above referred to was passed, and 
the issues here involved submitted to this court, rather than to arbitration, 
for decision. In the light of the obvious purpose of the two Governments to 
provide for the plaintiff a ‘‘day in court” for the determination of its claim, 
and of the express agreement that the plaintiff, if invoking ‘“‘any principle of 
international law as applicable thereto”’ should have the principle passed 
upon by a tribunal “having ample jurisdiction to do so,”’ we think the juris- 
diction of this court to pass upon the issue in this case, as an international 
question, to be decided under the principles of international law, is clear. 

This conclusion is in harmony with the holdings of this court and of the 
Supreme Court of the United States. The case of United States v. Diekel- 
man, 92 U.S. 520, was a suit of a citizen of Prussia heard in this court on a 
special jurisdictional bill providing that the claim be referred to this court 
for ‘‘its decision in accordance with law.’”’ The Supreme Court said: 


This [the special jurisdictional act] requires us to consider the rights 
of the claimant under the treaty between the two Governments, as well 
as under the general law of nations. For all the purposes of its decision, 
the case is to be treated as one in which the Government of Prussia is 
seeking to enforce the rights of one of its citizens against the United 
States in a suit at law which the two Governments have agreed might 
be instituted for that purpose. 


To substantially the same effect is the holding in The Ship Rose v. United 
States, 36 C. Cls. 290. 

Certainly the Netherlands Government must have considered, in consent- 
ing to the reference of the matter to this court, that such principles of inter- 
national law, if any, as might be appropriate were to be given full considera- 
tion. Indeed, since the primary ground of the alleged liability of the United 
States grows out of what are claimed to be the illegal and unauthorized acts 
of its officers, it is difficult to conceive of any theory upon which the Nether- 
lands would have consented to a trial in this court, if the well-settled rule 
of law, consistently enforced in this court, that the United States is not liable 
for the tortious or unauthorized acts of its officers, was to be invoked as a bar 
to the plaintiff’s claims. From the language of the jurisdictional act itself, 
as well as from the circumstances under which it was passed, and upon the 
plainest principles of justice and equity, we hold that the plaintiff is entitled 
to assert, and to have considered in its favor, to their fullest extent, such, 
if any, principles of the law of nations as may be applicable to the facts in 
the case. 
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From this it follows that the court is not to be hampered in its considera- 
tion of this case by other municipal jurisdictional statutes, of the United 
States, and that the ordinary limitations of the jurisdiction of this court, 
which find their basis in other statutes of the United States, such as the 
Tucker Act, are not applicable in the consideration of this case. Further- 
more, by the same reasoning, decisions based upon the municipal laws of the 
United States are inapplicable to the case at bar upon any point in which the 
statutes upon which such decisions are based are contrary to the principles 
of the law of nations. The position of the court is not different than it 
would be if we sat as an arbitration tribunal, chosen by agreement of the 
nations involved, to decide the questions here presented upon the basis of 
the law of nations as applied to the facts in the case. 

The rights of the plaintiff as a citizen of a friendly foreign Power, when 
considered in the light of the principles of the law of nations, are very differ- 
ent than those of a plaintiff relying wholly upon the municipal laws of the 
United States. We have already pointed out that the United States does 
not admit, by its own statutes, any responsibility for the tortious or un- 
authorized acts of its officers. But in its relations with foreign nations, the 
United States bears what has been described as a “wide, unlimited, un- 
restricted and vicarious responsibility” for the acts of its administrative 
officials and its military and naval forces. Oppenheim, International Law 
(second ed.) Vol. 1, sec. 163. Governments are responsible, in their inter- 
national intercourse, for the acts of their authorized agents, and if such acts 
were mistaken, or wrongful, liability arises against the government itself for 
the consequences of the error or the wrong. Moses case (3 Moore, 3127); 
Deschamps & Renault’s Recueil (1901), 706; the Labaun, 4 Moore, 3791; 
in the Coquitlam (15 Am. Jour. of Int. Law, 301); Straughn v. United States, 
1 C. Cls. 324. 

Nor is it necessary, in order to sustain the liability of the United States, 
to show that the officers of the government acted in bad faith, or with 
improper motives. While the bona fide nature of their conduct may be 
invoked by the officers in an explanation of their conduct to their own govern- 
ment, its effect is merely to show that their conduct constituted an error in 
judgment. And any government is responsible to other nations for error 
in judgment of its officials purporting to act within the scope of their duties. 
Schooner Jessie (XVI Am. Jour. Int. Law, 115). 

If, therefore, we accept the principle that the United States is responsible 
to the plaintiff for the consequences of any violation of the rights of the 
plaintiff, committed by the agents of the United States, we come to the con- 
trolling inquiry in this case, was the detention of the Zeelandia in violation 
of the rights of the plaintiff under the law of the nations? 

The Zeelandia was registered under the flag of the Netherlands, a foreign 
friendly Power. Although the United States was at war, no blockade of 
any nature had been declared upon the port of New York. When the 
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Zeelandia voluntarily put into the port of New York on October 16, 1917, 
she did so upon the implied invitation of the United States. The owner of 
the vessel thereby submitted her to the proper and applicable laws of the 
United States having to do with the arrival and departure of vessels. Upon 
the other hand, the owner of the vessel had the right to rely upon an assump- 
tion that, upon compliance with the applicable laws of the United States, 
she would be granted clearance and permitted to leave the port. Cunard 
S. 8. Company v. Mellon, 262 U. 8. 100. 

Section 4197 of the United States Revised Statutes (sec. 91, title 46, p. 
1465 U. 8. C.) provides as follows: 

The master or person having the charge or command of any vessel 
bound to a foreign port shall deliver to the collector of the district 
from which such vessel is about to depart a manifest of all the cargo on 
board the same and the value thereof by him subscribed and shall swear 
to the truth thereof; whereupon the collector shall grant a clearance for 
such vessel and her cargo, but without specifying the particulars thereof 


in the clearance unless required by the master or other person having 
the charge or command of such vessel so to do. . . . 


The provisions of this section are mandatory, making it the duty of the 
officers of the port to grant clearance to the vessel complying with the terms 
of the statute, unless justified in refusing to do so under other statutory 
authority. 

We have found as a fact that on October 22, 1917, the plaintiff submitted 
the manifests of the Zeelandia and asked for clearance from the port of New 


York, which was refused. It is not contended that such manifests were false 
or not in due and regular form. We are of the opinion that the Zeelandia 
was thereupon entitled, as a matter of right, to her clearance papers, in 
accordance with the provisions of the laws of the United States and the un- 
questioned rules and usages of international law, unless, by some other valid 
statutory enactment, her detention was justifiable. 

It is argued by the United States that the detention of the Zeelandia was 
authorized under the provisions of the Espionage Act and the Trading with 
the Enemy Act, two of the war-time acts of the Congress of the United 
States. 

Section 1 of Title VII of the Espionage Act of June 15, 1917 (40 Stat. 
217, 225), provides that it shall be unlawful to “‘export from” or “take out 
of” the United States any of certain articles designated or to be designated 
by the President of the United States by presidential proclamation. 

Section 3 of the same title of the act reads as follows: 


Whenever there is reasonable cause to believe that any vessel, 
domestic or foreign, is about to carry out of the United States any article 
or articles in violation of the provisions of this title, the collector of 
customs for the district in which such vessel is located is hereby au- 
thorized and empowered, subject to review by the Secretary of Com- 
merce, to refuse clearance to any such vessel, domestic or foreign, for 
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which clearance is required by law, and by formal notice served upon 
the owners, master, or person or persons in command or in charge of 
any domestic vessel for which clearance is not required by law, to forbid 
the departure of such vessel from the port, and it shall thereupon be 
unlawful for such vessel to depart. Whoever, in violation of any of the 
provisions of this section shall take, or attempt to take, or authorize 
the taking of any such vessel, out of port or from the jurisdiction of the 
United States shall be fined not more than $16,000 or imprisoned not 
more than two years, or both; and, in addition, such vessel, her tackle, 
apparel, furniture, equipment, and her forbidden cargo shall be forfeited 
to the United States. 


It is contended by the United States that the Zeelandia was about to 
“export from” or ‘‘take out” of the United States certain interdicted 
property; therefore that the detention was justified. We think, however, 
that such contention would unduly extend the provisions of the act in ques- 
tion. When the Zeelandia came into the port of New York with a transit 
cargo, en route from South America to the Netherlands, she was fully 
provisioned and stored and had sufficient bunkers to carry her to her desti- 
nation. When she made application for clearance on October 22, 1917, she 
asked leave to clear merely as she had come in, without the addition to her 
cargo or stores of any article whatever laden in the United States. Her 
cargo was all consigned from South American ports to ports of the Nether- 
lands. The words “carry out,” “export from,’ or ‘‘take out of’? must be 
held to apply only to an exportation or “taking out’’ of goods which were a 
part of the general mass of goods belonging to the United States and to the 
loading of bunker coals and provisions, which, while not technically ‘ex- 
ports,’’ nevertheless came out of the general mass of goods belonging to the 
United States. Whenever possible legislation should be so construed as not to 
violate or contravene treaty or international rights. Chew Heong v. United 
States, 112 U. 8. 536; Johnson v. Browne, 205 U.S. 309. To hold that the 
Espionage Act applied to a situation, such as was the situation in regard to 
the Zeelandia, in which a vessel of a neutral, friendly Power was about to 
depart from a port of the United States, having on board only cargo and 
stores loaded outside the United States and only temporarily within its 
confines, such cargo being consigned to ports outside of the United States, 
the vessel having neither cargo nor stores loaded within the United States nor 
out of the general mass of goods of the United States would, in our opinion, 
not only unduly extend the language of the act but would raise grave ques- 
tions as to whether or not the act was in conflict with the rights of the neutral 
vessel under international law. We hold that such was not the intent of the 
Congress, and that no provision of the Espionage Act applied to the Zee- 
landia or justified the detention of the vessel. 

It is suggested also by the United States that the detention of the Zee- 
landia was justified under Section 14 of the Trading with the Enemy Act, 
(40 Stat. 424), which reads as follows: 


i 
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That, during the present war, whenever there is reasonable cause to 
believe that the manifest or the additional statements under oath 
required by the preceding section are false or that any vessel, domestic 
or foreign, is about to carry out of the United States any property to 
or for the account or benefit of an enemy, or ally of enemy, or any prop- 
erty or person whose export, taking out, or transport will be in violation 
of law, the collector of customs for the district in which any such vessel 
is located is hereby authorized and empowered, subject to review by the 
President, to refuse clearance to any such vessel, domestic or foreign, 
for which clearance is required by law, and by formal notice served 
upon the owners, master, or person or persons in command or charge of 
any domestic vessel for which clearance is not required by law, to forbid 
the departure of such vessel from the port, and it shall thereupon be 
unlawful for such vessel to depart. 


This contention cannot be sustained for the reason that the condition 
precedent to the refusal of clearance, as set forth in this act, did not exist 
in the case of the Zeelandia. There is no showing in this record that the 
United States ‘‘had reasonable cause to believe,” or for that matter, that 
there was any suspicion, that the manifests of the Zeelandia were false, or 
that she was carrying any property for the account of an enemy, or of an ally 
of the enemy. As we have heretofore pointed out, the cargo on board the 
Zeelandia was all consigned to the Netherlands Oversea Trust Company. 
This company had been especially organized for the purpose of guaranteeing 
to the Allied Governments that shipments consigned to it were not for the 
account of the enemy or intended to aid the enemy or any ally thereof. The 
Netherlands Oversea Trust Company enjoyed the confidence of the British 
Government, and the fact that it had been organized was due, at least in 
part, to the suggestion of that government. 

Furthermore, it is clear that the Zeelandia was not in fact detained because 
she was about to export from or carry out of the United States any article 
whatsoever, or because she was suspected of carrying cargo intended for the 
use of the enemy. The conclusion is manifest, and we have found, the 
Zeelandia was detained for the primary purpose of having the vessel available 
for use by the United States or to be placed at the disposal of the Allies of 
the United States. The primary interest of the United States was in the 
vessel itself, not in her cargo or stores. Any other purpose was secondary 
to this paramount consideration. 

In the view which we take of this situation—.e., that neither the terms 
of the Espionage Act, nor the terms of the trading with the Enemy Act, 
applied to the Zeelandia—it is unnecessary to consider the further contention 
of the plaintiff that in so far as this war-time legislation of the United States 
was in conflict with the rules of international law it was not binding upon the 
owners of the Zeelandia. 

The right of the United States to control the exportation, or the ‘‘taking 
out,” or the “carrying out”’ of the United States, goods, stores, or materials 
of its own, and the exportation or ‘‘carrying out” of which it regarded as 
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inimical to its interest, is undoubted. By holding, and the language of the 
acts in question requires us to hold, that the Congress of the United States 
did not intend to go further than this we avoid any conflict, real or apparent, 
with the rules of international law. Such construction, under the authorities, 
is to be sought whenever possible and in this case is in harmony with the 
language and purposes of the acts in question. Chew Heong v. United 
States, supra. 

It is also urged by the United States, and we have found, as appears from 
our findings of fact herein, that after the Zeelandia put into the port of New 
York, the plaintiff applied for an export license to take on additional stores; 
that such export license was rightfully refused by the United States; that 
therefore, the Zeelandia, for the lack of such export license, was lawfully 
detained within the United States. 

The application for an export license to take on additional stores was 
made on October 17, 1917, and the application was made to enable the Zee- 
landia to take on a number of Dutch citizens who were stranded in the United 
States and desired to book passage to Holland. The additional stores 
which the Zeelandia desired to take on were necessary if these additional 
passengers were to be afforded passage, otherwise the Zeelandia needed 
nothing to enable her to complete her voyage. On October 19th, after the 
receipt of this application, the Director of the Export License Bureau of 
the United States Shipping Board wired the New York representative of the 
plaintiff to furnish for inspection copies of the manifests of the Zeelandia and 
lists of stores and fuel aboard. The manifests and lists were furnished, but 
the export license requested was not issued. It is not disputed that the 
United States was within its rights in withholding the license, and no claim 
is made that the plaintiff suffered any damage for which it could recover 
from the United States thereby. 

Subsequently, however, on October 22, 1917, the plaintiff abandoned its 
plan to furnish transportation to the Dutch citizens who sought passage 
to Holland, and submitted to the customs officials in New York the manifests 
of the Zeelandia and applied for clearance for the vessel without the addi- 
tional stores and laden merely with the transit cargo, stores, and bunkers 
with which she had come into the port. The plaintiff did not submit and 
did not have an export license for her cargo, bunkers, or stores. 

Upon the ostensible ground that no such license was submitted clearance 
was refused, and on the same day (October 22d) the plaintiff made applica- 
tion for an export license for the cargo, bunkers, and stores on board the 
Zeelandia, protesting, however, that the United States could not legally 
require the license, since the vessel had on board neither cargo, bunkers, or 
stores loaded in any port of the United States of or any territory subject to 
the Jurisdiction of the United States, or brought into the United States with 
the intention to be made a part of the goods or commerce of the United 
States, and that all of the cargo, bunkers, and stores of the Zeelandia were 
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transit cargo, enroute from South American ports to ports of the Netherlands. 

We are of the opinion that neither the application for a license to take on 
additional stores, made on October 17, 1917, nor the application for a license 
covering the cargo, bunkers, and stores already carried by the Zeelandia, on 
October 22, 1917, justified the detention of the vessel, when, on the latter 
date, she sought clearance. As to the first application, it is shown that the 
plaintiff, as it had the undoubted right to do, abandoned its intention to 
take on additional passengers or stores. When application for clearance 
was made on October 22, 1917, the Zeelandia sought to take out merely 
the cargo, bunkers, and stores with which she came into the port. Her 
owners had no need for, no occasion to furnish, an export license for any 
additional stores, for the Zeelandia was not laden with any such additional 
stores. When the second application for an export license was made, the 
owners of the Zeelandia accompanied the application with a protest that the 
license could not lawfully be required, the reason being clearly stated. 
There was nothing in either transaction waiving the right of the vessel to 
clearance with her original cargo, bunkers, and stores, or admitting the 
necessity for an export license, and we do not think the situation as it 
existed on the 22nd was affected one way or the other by either of these 
transactions. The question in this case is the right of the Zeelandia to 
clearance, with her original cargo, stores, and bunkers, and it is not necessary 
to consider what her rights might have been or how far the detention might 
have been justified, had the vessel been required to take on additional cargo 
or stores within the United States. No export license was required under 
any law of the United States, to permit the Zeelandia to sail with her original 
transit cargo, stores, and bunkers. 

However far the detention of the Zeelandia may have been justified, from 
the standpoint of the United States, by the existing emergency and the ur- 
gent need for additional ships for use by the United States; however bene- 
ficial to the United States and its associated governments in the conduct of 
the war may have been the acts of the officers of the port, it is clear that the 
rights of the plaintiff were disregarded and its property detained, to its 
damage, by the acts of the United States. Neither the need of the United 
States for additional shipping nor the good faith of its officers can be pleaded 
in defense of the claim of the plaintiff that it be made whole for the damage 
thereby sustained by it. Granting that the emergency did exist, and grant- 
ing that the acts of the officers of the United States, whether done in an ex- 
cess of zeal for the welfare of this country or in ignorance of the clear rights 
of the Zeelandia to be allowed clearance, were beneficial to the United States, 
the duty yet rests upon that Government to make restitution for the loss 
occasioned to the plaintiff by the acts in question. 

We conclude, therefore, that the Zeelandia was entitled to clearance under 
the laws of the United States as well as under the law of nations; that her 
detention was not justified by the provisions of the Espionage Act or the 
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Trading with an Enemy Act; that damage was caused to the plaintiff by 
the detention, for which the United States under clear principles of interna- 
tional law, must assume responsibility; that the special jurisdictional act 
by virtue of which this case is heard, authorizes, indeed, compels, this court 
to give effect to the usages, customs, and sanctions of such provisions of the 
law of nations; further, that in equity and good conscience the United States 
should be held accountable to the plaintiff for the damage which undoubtedly 
accrued to the owners of the Zeelandia by virtue of her detention. 

There is yet to be considered the question of the amount of the damage 
suffered by the plaintiff, as well as the question of the allowance of interest 
to the plaintiff since the accrual of the liability. It is shown the market 
value of the use of the Zeelandia on bare-boat charter basis—that is to say, 
the market value of the use of the vessel alone, without crew, management, 
or supplies, was $8.3125 per gross register ton per month, making the said 
market value of the ship 7.9995 gross register tons $66,458.44 per month, 
or a total for the period from October 22, 1917, to March 20, 1918, of $332,- 
292.20; that it was necessary for the plaintiff to keep the vessel in operating 
condition from October 22, 1917, to March 20, 1918, maintaining the crew 
on board, keeping steam in the boilers; that the cost of coal lost and con- 
sumed was $30,602.02; that the wages of the crew amounted to $49,086.00, 
the cost of provisions for the officers and crew to $19,125.00, repairs to 
$7,500.00, other port expenses to $4,192.50, water to $850.50, and insurance 
to $3,177.00. For these items, amounting to $446,826.22, we consider that 
the plaintiff is entitled to reimbursement. 

It is further shown by the findings of fact in this case that the portion of 
the daily average expenditures of the plaintiff for general office expense, 
and other overhead expenditures incidental to the maintenance of the general 
offices in Holland, and its docks and offices in foreign ports, which the plaintiff 
had customarily allocated against the Zeelandia as a part of its fleet, prior to 
the period of the detention, was $50.00 per day or a total for the period from 
October 22, 1917, to March 20, 1918, of $7,500.00; that the portion of the 
average daily cost of general advertising of the plaintiff allocated to the 
Zeelandia from October 22, 1917, to March 20, 1918, was $18.27 per day, or a 
total of $2,740.50. 

These two items, which total $10,240.50, can not be allowed as a part of 
the plaintiff’s damages. While the necessity for the maintenance by the 
plaintiff of its overhead organization and its general offices, in Holland and 
elsewhere is recognized, we are inclined to the view that the cost of such or- 
ganization must be said to be, at least in the main, chargeable to the trans- 
action of the business of the company as a steamship carrier, rather than 
as a mere owner of the Zeelandia. While the propriety of the allocation 
by the plaintiff for its own accounting purposes of an arbitrary part of its 
general overhead expenses, against the Zeelandia, as well as against the 
other vessels in its fleet, is not questioned, we can not say that such alloca- 
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tion constitutes proof that the plaintiff in fact incurred any loss, on this ac- 
count, attributable to the detention of the Zeelandia or that the amount of 
the loss is fixed by the charge allocated to the vessel in the plaintiff’s books. 
The overhead expense of the company was not increased or affected in any 
way by the detention of the vessel, and we regard this element of the plain- 
tiff’s claim as too remote to be chargeable to the United States. For similar 
reasons the general charge of an arbitrary portion of the advertising expense 
of the plaintiff to the Zeelandia does not constitute proof that the amount 
so charged was in fact lost to the plaintiff by any act of the United States. 
No part of the overhead expense of the company, or of its advertising ex- 
pense, can be said to represent cash, or out of pocket, loss to the plaintiff. 
These expenses can not be said to have been directly and proximately at- 
tributable to the acts of the United States or to the enforced idleness of the 
Zeelandia. ‘The burden of proof upon the question of the amount of dam- 
ages, as well as upon all other questions in the case, is upon the plaintiff. 
Such proof must be clear and specific, so that the court may not be compelled 
to resort to doubt, speculation, or conjecture in fixing the damages. The 
showing upon the two items for overhead expense and for general advertising 
is not sufficient to justify a judgment against the United States, and that 
as to these items, the plaintiff can not recover. 

The plaintiff claims interest on the amount of its damages, from the 20th 
day of March, 1918, to date at the rate of 5.088 per centum per annum. It 
is shown that at all times subsequent to March 20, 1918, the plaintiff has been 
required, in order to maintain its business, to borrow sums of money in excess 
of the sums claimed in this suit, and during all times subsequent to 
March 20, 1918, the plaintiff has borrowed and maintained borrowings far 
in excess of the amounts claimed in this suit, and has paid for the use of the 
money thus borrowed interest at the average rate of 5.088 per cent per an- 
num. Upon the part of the United States it is contended that the govern- 
ment is not liable to pay interest on claims in the absence of express 
statutory authority to that effect, Section 177 of the Judicial Code being par- 
ticularly relied upon. It is contended that the reference, by special act of the 
Congress, of claims to this court for adjudication, does not take such claims 
out of the application of the section mentioned. Omaha Tribe of Indians »v. 
United States, 53 C. Cls. 549; Cherokee Nation v. United States, 270 U.S. 
476; Tillson v. United States, 100 U. S. 43, and other cases are cited in 
support of this contention. The general rule referred to is not open to dis- 
pute, and the cases cited are but a few of the cases in which this and other 
courts have uniformly refused to allow interest upon various claims asserted 
against the United States. But we think that neither the Judicial Code nor 
the cases cited are applicable to the case at bar, in which this court sits not 
in its statutory capacity to determine a claim against the United States 
in accordance with the statutes and municipal obligations thereof (of which 
the Judicial Code is one) but rather ‘‘in the character of an international 
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tribunal” to determine the rights of the plaintiff against the United States, 
as they exist under the law of nations. The United States can no more plead 
Section 177 of its own Judicial Code as a bar to the allowance of interest 
upon the claims of the plaintiff, than it can plead the unquestioned munici- 
pal law of the United States that the government is not responsible for the 
unauthorized acts of its officers to the claim itself. We have discussed the 
application of the rules of international law to the question of the liability 
of the United States for the acts of its officers and agents in this case, and the 
reasoning is fully applicable to the question of the allowance of interest. 
Certainly if this question had been submitted to the decision of arbitrators, 
as an international question, between the Government of the United States 
and the Government of the Netherlands, in accordance with diplomatic 
custom, the United States would not be permitted to assert one of its own 
statutes as a bar to its liability for the claim itself or for interest thereon. 
The situation is not altered by the fact that by the special jurisdictional act 
the controversy has been referred to this court for decision, rather than to a 
commission for arbitration. Therefore, the question of the right of the 
plaintiff to interest is to be determined according to the principles of inter- 
national law, wholly without reference to the municipal laws of the United 
States. 

In the absence of a treaty between the United States and the Netherlands 
covering the point, we must have resort to the decisions of other tribunals 
to which have been submitted like controversies, for a determination of the 
rights of the plaintiff in this regard. The general rule appears to be that 
interest is allowable in all cases where the loss is either liquidated, or is 
capable of ascertainment by computation merely. Claims for ‘‘ property 
losses,’ being claims for property taken, damaged, or destroyed, belong to 
this class. Claims for losses based on personal injuries, death, maltreatment 
to prisoners of war, or acts injurious to health, capacity to work, or honor, 
are of a class where the loss is neither liquidated nor can the amount thereof 
be determined by any method of computation. The claim of the plaintiff, 
being ascertainable by computation, is of the former class, and interest is 
properly allowable thereon. This holding is in accordance with the rules 
adopted by the Mixed Claims Commission, United States and Germany, 
one of the most recent commissions of this character to function, and one 
to which were referred a large number of important controversies. See 
Administrative Decision III, United States and Germany Mixed Claims 
Commission. 

A more difficult question is presented as to the rate of interest to be al- 
lowed and the determination of the period for which interest should be 
allowed. Varying rates of interest have been allowed by different, tribunals 
at different times and under varying circumstances. Ordinarily interest 
has been allowed from the date of the injury, although there are cases in 
which the date has been fixed at the date of the demand for compensation. 


JUDICIAL DECISIONS 419 


There does not appear to be any uniform rule, of universal application, 
governing either the rate of interest or the period for which it is allowable. 

While it has been shown that the average rate of interest paid by the plain- 
tiff, upon money borrowed by it, has been a certain per cent, we do not 
consider either that the fact that the plaintiff has been compelled to borrow 
money and pay interest thereon is a necessary condition precedent to the 
recovery by it of interest upon its claim, or that the rate of interest paid by 
the plaintiff upon its loans is determinative of the rate of interest which it 
should be allowed to recover. The plaintiff is entitled to interest, it has been 
said, because such allowance is ‘‘rightful’’ and is necessary adequately to 
compensate it for the damage. The rate of interest actually paid out by the 
plaintiff might reflect many elements not pertinent to an inquiry as to the 
interest it should be allowed on its claim, and would lead us far afield from 
the subject under discussion. In the absence of a universal rule upon the 
subject, we hold that the rate adopted by the Mixed Claims Commission, 
and by that commission made applicable to a great number of claims, vary- 
ing widely in their nature, that is five per centum per annum, rather than the 
slightly higher rate (5.088 per centum per annum), should be allowed, and, 
also in accordance with the rule adopted by that commission, that the 
interest should begin to run from the date of the injury, which in this case 
we hold to be the date upon which the injury became complete and the dam- 
ages became possible of computation, March 20, 1918. Interest should run 
from that date to the date of the entry of judgment herein. 

Judgment will therefore be entered in favor of the plaintiff for the sum of 


$446,826.22, with interest thereon to be computed from March 20, 1918, 
to the date hereof, at the rate of five per centum per annum. It isso ordered. 

Wuatey, Judge; Lirrteton, Judge; GREEN, Judge; and Booru, Chief 
Justice, concur. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO! 


LILLIAN GREENLAW SEWELL v. THE UNITED MEXICAN STATES 
(Docket No. 132; Decision No. 168) 


Opinion rendered October 24, 1930 


Mexico held liable for a denial of justice by the Mexican judicial authorities in the 
prosecution and punishment of the murderers of an American citizen. 

_ The Commission finds that there was some lack of diligence in the pursuit and apprehen- 
sion of the culprits; that the penalties imposed upon four of the arrested criminals do not 
—— to be in accord with the provisions of the Penal Code of the Federal District; that 
there was negligence in the pee of the other individuals composing the band which made 
the attack, from all of which it is constrained to conclude that there was to a certain extent 
an insufficiency in the administration of justice. 


1 Under the convention concluded Sept. 8, 1923, as extended by the convention of Aug. 16, 
1927. H.F. Alfaro, Presiding Commissioner; Fred K. Nielsen and G. Fernandez MacGregor, 
Commissioners. 
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Commissioner FERNANDEZ MacGrecor, for the Commission: 

The United States of America, on behalf of Lillian Greenlaw Sewell, in her 
own right and as guardian of Vernon Monroe Greenlaw, her minor son, 
claims from the United Mexican States the amount of $40,000.00, United 
States currency, alleging that the Mexican judicial authorities were remiss in 
the prosecution and punishment of the murderers of the American citizen 
Ralph Greenlaw, killed in Mexico. 

On the Ist of May, 1920, Ralph Lynn Greenlaw and his father, Eban F. 
Greenlaw, residents of Mexico, employees of the Suchi Timber Company 
which operated in the State of Mexico, left Palizada on a railway train for 
Purderaje for the purpose of taking to this place sufficient money to make 
the weekly payment to the workmen of the company. The train was halted 
by a group of highwaymen who had previously conspired with the train 
crew; there was an exchange of shots and the father and son were killed, the 
money which they carried being taken from them. A report of the attack 
upon the train was made immediately, but the Mexican authorities did not 
succeed in apprehending the persons indicated as guilty until a year had 
passed; many of the highwaymen were not arrested; of those who were ar- 
rested, two were sentenced to death, two to twelve years imprisonment and 
two to six years imprisonment. The sentence of those condemned to death 
has not up to the present time been executed and those sentenced to six 
years imprisonment were released after having served less than two years of 
their sentence. 

Based on the foregoing facts, the United States asserts the responsibility of 
Mexico for not having apprehended and punished the majority of the cul- 
prits; for not imposing adequate punishment upon those who were tried; and 
for not having executed the sentence imposed upon four of the highwaymen. 

The Mexican Agency asserts that the Commission lacks jurisdiction in the 
instant case because it treats of an act of bandits which occurred on May 1, 
1920. It invites attention to the fact that the Special Claims Commission 
has jurisdiction over claims arising between November 20, 1910, and May 
31, 1920, and that Article 3 paragraph 5 of the respective convention confers 
upon that commission jurisdiction over acts of bandits, provided that it be 
established that the authorities omitted to take reasonable measures to sup- 
press the bandits or treated them with lenity or were in fault in other 
particulars. 

The Commission in deciding questions involving jurisdiction in other cases 
has given due weight to the provisions relative to the General Claims Con- 
vention of September 8, 1923. The preamble to that convention excludes 
from the jurisdiction of the Commission claims for losses or damages growing 
out of the revolutionary disturbances in Mexico; Article 1 likewise excludes 
claims arising from acts incident to the recent revolution; Article 8 again 
excepts claims arising from revolutionary disturbances. 

It does not seem that this claim based on a denial of justice is incidental, 
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in the manner required by the articles mentioned, to the revolutionary 
movements in Mexico, it being proper to observe, further, that as the murder 
of Greenlaw was committed on May 1, 1920, and as the period fixed for 
claims arising from the revolutions, coming under the Special Claims Com- 
mission, terminated on May 31, 1920, it appears that the denial of justice 
here asserted as a basis of the claim, arose after the said 31st of May, 1920. 
For these reasons the Commission decides that it has jurisdiction over the 
instant case. 

The Mexican Agency in its Answer admitted the nationality of the 
claimants; nevertheless, in its brief it challenged the nationality of one of the 
claimants stating that though it admitted that she was by birth an American 
citizen and had so remained during her first marriage, in view of the fact that 
the nationality of her second husband had not been established, there was no 
way of proving whether the said claimant had continued to be an American 
citizen. It also challenged the legal standing of the minor claimant before 
the Commission on the ground that it had not been proven that he was the 
son of the late Ralph Greenlaw. 

Considering that there is no doubt that the claimant is an American citi- 
zen by birth, and that it appears in her affidavit that her second husband was 
an American citizen, and the Mexican Agent not having presented any 
plausible argument or any evidence to show that the claimant lost her na- 
tionality by that second marriage, and considering finally that there has been 
submitted her certificate as a voter of the city of Los Angeles, California, in 
the year 1929, the Commission cannot but hold that she is an American 
citizen. 

With respect to the capacity of the minor claimant, besides the evidence 
filed with the memorial there has been submitted as additional evidence an 
affidavit of his paternal grandmother which presents elements of fact suffi- 
cient to warrant the admission that he is the legitimate son of Ralph Lynn 
Greenlaw. 

Concerning the merits of the case the claimant government asserts that the 
Mexican authorities did not properly investigate the murder of Greenlaw. 
The respondent government has not submitted the full record containing the 
criminal proceedings in the case and the Commission is able to apply the 
doctrine set forth in the Parker case, Docket No. 127, paragraph 7, reading: 


In any case where evidence which would probably influence its decision 
is peculiarly within the knowledge of the claimant or of the respondent 
government, the failure to produce it, unexplained, may be taken into 
account in reaching a decision. 


Nevertheless, as the extracts submitted show that the record is voluminous, 
since there are references to 169 sheets therein, and in view of the fact that 
there is evidence filed by both parties with respect to which definite steps in 
the proceedings were taken, the Commission in the impossibility of indicating 
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with certainty all the deficiencies therein, limits itself to pointing out those 
which seem to be unquestionable. Thus, it seems that the investigation of 
the case was begun immediately, since, when the company officials took the 
bodies from the scene of the crime, several hours afterwards, the auxiliary 
judge of Punderaje took cognizance of the crime, making the preliminary 
investigation a record of which he sent to the judge of the Court of First 
Instance at Villa Victoria which had jurisdiction; an autopsy of the victims 
was made; the statements of a number of witnesses were taken; but after 
this, the judicial authorities took no further effective steps. Although there 
are indications that at that time a rebel faction had taken possession of the 
region and that railway and telegraphic communications were suspended, 
and although counsel for Mexico read certain historical notes from Galvan’s 
Almanac which showed the disturbed conditions of Mexico about the month 
of May 1920, the Commission is unable to determine the duration of the 
disturbances or their influence upon the progress of the proceedings and it 
abstains from making a decision upon this point. However it appears from 
the evidence filed by the United States that its diplomatic and consular 
representatives were appealing to the appropriate Mexican authorities to act 
energetically, obtaining assurances that this would be done. But they did 
not take effective measures until February of 1921 when they endeavored to 
ascertain the names of the men comprising the crew of the train which had 
been robbed. It seems strange that this important measure should not have 
been taken sooner. Approximately a year after the murder several persons 
suspected of complicity in the crime were arrested but they were not identi- 
fied as the culprits. Finally in July of 1921 the Mexican authorities at El 
Oro, Mexico, arrested four individuals who confessed to having formed part 
of the band of highwaymen and who were turned over to the Federal judge 
having jurisdiction. The confessions of these men indicated as responsible, 
eight other men, whose names were given, and two members of the train 
crew; the former were never captured, without any explanation being made 
as to the cause of this deficiency, but the latter, members of the crew of the 
attacked train, were arrested. 

The prisoners Luis Tenorio and Alfredo SAnchez, confessed to having shot 
and killed the two Americans in question and were sentenced to suffer the 
death penalty; the prisoners called Pedro Moreno and Macedonio Iturbe 
confessed to having plotted the attack and to having participated therein 
and were sentenced to suffer a penalty of twelve years imprisonment; the 
members of the train crew called Porfirio and Dionisio Gonzdlez, were sen- 
tenced as accomplices in the crime of robbery with violence, to suffer the 
penalty of six years imprisonment. The sentence of the Court of First 
Instance was rendered on April 18, 1922; an appeal was taken and the First 
Circuit Court of Appeals handed down its decision on July 15 of the same 
year confirming in all of its parts the decision of the lower court. 

The American Agency asserted in its first pleadings that, without any 
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cause, the execution of the capital penalty upon the sentenced prisoners 
Sanchez and Tenorio had been postponed indefinitely. It appears from the 
evidence that these prisoners took out a writ of amparo to the Supreme Court 
of Mexico in July 1922 and that the case was retained there until January of 
1928, when the highest tribunal of Mexico decided the writ of amparo 
against the accused, as was shown in the additional evidence submitted by 
Mexico on September 22, 1930. The Mexican Agency explained this delay 
of the court stating that the organization thereof, under the Constitution of 
1917, had been the cause of a large accumulation of cases in that tribunal, 
which being required to function in banc was unable promptly to dispose of 
matters before it. The American Agency in its oral argument did not insist 
upon this point of complaint in view of the last evidence submitted by Mexico 
with respect to the contents of the decision of the Supreme Court. More- 
over, the Mexican Agency submitted, also in 1930, evidence showing that 
with respect to these two criminals the sentence of death had been com- 
muted to twenty years imprisonment in accordance with Article 241 of the 
Penal Code of the Federal District, which reads: 


The commutation of the death penalty will not be obligatory except 
in two cases: lst—When five years have lapsed from the date of the 
official notice to the criminal of the final sentence imposed upon him; 
2nd—When after the final sentence there has been promulgated a law 
changing the penalty and there concurs in the case of the criminal the 
circumstances required by the new law. In other cases commutation 
will be made by the Executive: I. When in his judgment public con- 
venience or tranquillity require it; II. When the convict proves fully 
that he is unable to extinguish the penalty imposed or any of its cir- 
cumstances, through having arrived at the age of sixty years, or by 
reason of sex, physical condition or chronic state of health; III. In the 
case of Article 43. 


The case of SAnchez and Tenorio is included in paragraph 1 of that article. 
The Commission therefore finds nothing in this particular that is not legal. 

Pedro Moreno and Macedonio Iturbe confessed that prior to the assault 
they had been invited to form a part of the band which was to attack the 
train in question, that they had accepted and had participated in the crime. 
The Mexican courts held that the crime of these two individuals was that of 
robbery with violence, with attempt to wreck the train, for which reason the 
penalty corresponding to that crime, which is that of twelve years imprison- 
ment, must be imposed on them. The American Agency contends that as in 
the case of Tenorio and Sdnchez there should have been applied the provi- 
sions of Article 404 of the Penal Code of the Federal District which reads: 


Capital penalty shall be imposed when the robbery is executed on a 
public road and homicide is committed, or a person is raped, or tor- 
tured, or violence through other means causes one of the physical 
injuries mentioned in paragraph II of Article 527, regardless of the num- 
ber of the robbers and whether they be unarmed. If the violence 


424 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


produces a physical injury less serious than those expressed, the penalty 
shall be twelve years imprisonment. 


The same agency asserts that the two individuals formed part of a band; 
that they committed the robbery on a public road, since a railroad must be so 
considered; and that during the robbery two persons were murdered, thus 
meeting all the conditions required for imposing upon all the highwaymen 
the death penalty, since Article 404 quoted above stated that this should be 
imposed regardless of the number of the robbers and whether they be un- 
armed. The Mexican Agency on its part asserts that the capital penalty 
must be imposed only upon the highwaymen who, besides committing the 
robbery on a public road, are authors of the crime of homicide, of physical 
injuries, or of rape. The Mexican Agency did not submit to the Commis- 
sion any jurisprudence bearing on this point: but it does not seem to present 
any difficulty. Of course, a reading of Article 404 appears to show clearly 
that when murder has been committed in an attack, capital punishment must 
be imposed upon all the highwaymen whether one or more committed the 
murder. Besides, this interpretation is sustained by the Constitution of 
1857, under which the Penal Code of the Federal District was developed, as 
well as by the Constitution of 1917. The first, surely in view of the impor- 
tance to the Mexican community of extirpating assaults on the public high- 
ways, established in its Article 23, 

The death penalty for political crimes is abolished. With regard to 
the others, it will be imposed only upon the traitor in a foreign war, the 
parricide, the murderer who commits the crime by treachery, premedita- 


tion and advantage, the incendiary, the kidnapper, the highwayman, the 
pirate and those guilty of serious crimes against military order. 


In accordance with this provision capital punishment could be imposed upon 
the highwayman for the sole fact of being one, and even though he has not 
committed robbery and much less homicide or other crimes against persons. 
The president of the commission who drafted the Penal Code of the Federal 
District, says with respect to the crime which the highwayman commits: 


I cannot fail to call the attention of the highest governmental au- 
thorities to the fact that although in accordance with Article 23 of the 
Federal Constitution, the extreme penalty can be imposed and is im- 
posed at the present time upon all highwaymen and upon all incendi- 
aries, the commission cannot advise that it be applied except when the 
highwaymen commit a homicide, rape or cause some of the more serious 
— injuries, or when the fire is set with premeditation or causes a 

omicide. 


It can be seen from the foregoing that although in accord with the Political 
Constitution of Mexico of 1857 capital punishment could. be imposed upon 
all highwaymen, the authors of the Penal Code restricted the application of 
that penalty to the cases in which during an assault there is committed a 
homicide, rape, or torture is inflicted; but according to the philosophy of that 
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precept, the penalty must be imposed upon all those who take part in an 
assault whether or not they have had direct participation in the crime against 
persons who may have been attacked. This participation is not in conflict 
with Article 22, last paragraph of the Mexican Constitution of 1917, which 
repeats the precept of that of 1857 in the following terms: 


There is also prohibited the penalty of death for political crimes, and 
with respect to the others it will be imposed only upon the traitor during 
a foreign war, the parricide, the murderer who commits the crime by 
treachery, premeditation and advantage, the incendiary, the kidnapper, 
the highwayman, the pirate and upon those guilty of serious crimes 
against military order. 


The Commission holds that, following its own precedents and the interna- 
tional precedents relating to the subject, the imposition of a penalty inade- 
quate to the crime committed constitutes a denial of justice, and that this 
clear inadequacy exists in this case. 

The American Agency also complains that the penalty imposed upon the 
Gonzalez brothers is likewise inadequate for the crime, since they were sen- 
tenced as accomplices of the highwaymen and not as principals in the 
attack, which they were. It is to be noted that one of the criminals referred 
to was the engineer of the train attacked and that, in accordance with a 
previous understanding with the bandits, he stopped the train at the proper 
time and delivered the money guarded by the Greenlaws; that the other 
brother went beforehand to advise the band of the departure of the train, and 
also that his brother the engineer was prepared to do his part. It regards 
them therefore as members of the band of highwaymen, and deserving for 
that reason the death penalty. It bases itself in this regard on paragraphs 2 
and 5 of Article 49 of the Penal Code of the Federal District, which reads: 


Those responsible as principals of a crime are: II. Those who are the 
determining cause of a crime although they do not execute it themselves, 
or decide or prepare its execution, availing themselves of means other 
than those enumerated in the preceding paragraph to make others 
commit it; V. Those who execute deeds which are the impelling cause 
of the crime or which lead immediately and directly to its execution or 
which are so necessary to its commission, that with them it could not be 
consummated. 


The Commission is obliged to share this opinion since it appears that there 
is no logical or legal reason which permits the differentiation of the members 
of the band, who by previous agreement awaited the train to attack it, or of 
the two members of the train crew who likewise by previous agreement, and 
forming therefore a part of the group, lent a hand in the attack. The con- 
nivance and the codperation with the other members of the band of highway- 
men, made highwaymen of the two members of the crew of the train referred 
to, and rendered them deserving of the extreme penalty. Notwithstand- 
ing, they were sentenced to six years imprisonment only and released pro- 
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visionally on March 6, 1924. The Mexican Agency explained that this 
liberty is granted to criminals sentenced to more than two years and whose 
conduct has been uniformly good (Articles 74, 75 and 98 of the Penal Code of 
the Federal District); but that explanation would be acceptable only in the 
event that the penalty of six years had been legally applied. 

Reviewing briefly the foregoing the Commission finds that there was some 
lack of diligence in the pursuit and apprehension of the culprits during the 
first year; that the penalties imposed upon four of the arrested criminals do 
not appear to be in accord with the provisions of the Penal Code of the Fed- 
eral District; that there was negligence in the pursuit of the other individuals 
composing the band which made the attack, from all of which it is con- 
strained to conclude that there was to a certain extent an insufficiency in the 
administration of justice, for which reason, it believes an award of $7,000.00 
must be allowed. 


DECISION 


The United Mexican States shall pay to the United States of America on 
behalf of Lillian Greenlaw Sewell and Vernon Monroe Greenlaw the amount 
of $7,000.00 (seven thousand dollars), without interest. 

Done in Mexico, D. F., this 24th day of October, 1930. 

(s) H. F. Atraro 
Presiding Commissioner 
(s) B. M. (s) Frep K. 


Secretary Commissioner 
(s) Jos& RomERo (s) G. FernAnpEz MacGrecor 
Secretary Commissioner 
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England in Palestine. By Norman Bentwich. London: Kegan Paul, 
Trench, Trubner & Co., 1932. pp. viii, 358. Index. Map. 12s. 6d. 


This book, by the former Attorney-General of Palestine, is a unique 
contribution to the literature on the Palestine Mandate. The author writes 
from personal experience and an intimate knowledge of the country and its 
problems. No official in Palestine has covered such a long period of consecu- 
tive service as Mr. Norman Bentwich, who retired from the office of Attor- 
ney-General in 1931. He has been connected with Palestine more than 
fifteen years, having spent two and a half on military service and thirteen as 
legal adviser of the government. With objective clarity, he describes the 
history and the Government of Palestine under the Mandate. His strategic 
position as adviser of the High Commissioner and of each and every depart- 
ment of the government, as the draftsman responsible for the preparation of 
the ordinances and regulations of government, as well as the chief law officer 
and government representative in the courts, enables him to speak with defi- 
nite and accurate precision. The text contains few details, but treats of 
every essential aspect of the affairs in this peculiar Mandate. The author 
describes in broad perspective the services rendered by the three High Com- 
missioners of Palestine and also the heads of the various departments. He 
gives a brief and concise statement concerning the position of the Jews and 
the Arabs in regard to the Wailing Wall, and interprets the actions of the 
Mandatory subsequent to the tragic occurrences occasioned by the conflicts 
over this holy site. Mr. Bentwich devotes two chapters to Transjordan. 
He describes the government of this autonomous state under the Palestine 
Mandate and explains the relation of its ruler, His Highness the Emir 
Abdullah, to Great Britain, the Mandatory Power. 

FANNIE FERN ANDREWS 


Fontes Juris Gentium. Edited by Viktor Bruns. Berlin: Carl Heymanns 
Verlag, 1931. 

Series A, Section 1, Volume 2—Digest of the Decisions of the Permanent 
Court of Arbitration, 1902-1928. By Ernst Schmitz, A. H. Feller, and 
B. Schenk Graf von Stauffenberg. pp. xxiii, 306. 

Series A, Section 2, Volume 1—Decisions of the German Supreme Court 
Relating to International Law, 1879-1929. Fasciculus 1. By Ernst 
Schmitz, A. H. Feller, B. Schenk Graf von Stauffenberg, E. von Schwartz- 
koppen, and J. von Elbe. pp. xxxvi, 448. 30 RM. 

*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Ep. 
427 
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The reviewer has previously ' expressed his enthusiasm for the series pro- 
jected under the title Fontes Juris Gentium, and the appearance of these 
two new volumes has only increased the appreciation with which he greeted 
the first. The Institut fiir ausldndisches 6ffentliches Recht und Vélkerrecht 
is to be warmly congratulated upon its progress with a work which places 
every student of international law deeply in its debt. 

The digest of the jurisprudence of tribunals of the Permanent Court of 
Arbitration follows very closely the earlier digest of the jurisprudence of the 
Permanent Court of International Justice. The differences in the titles 
are mainly due to the subject-matter. ll titles and excerpts are given in 
English, French, and German. The original texts of the special agreements 
are published in an annex, unfortunately with insufficient indications of 
sources. The indexes are quite adequate. 

The second of these volumes, containing a digest of the decisions of the 
Reichsgericht relating to international law during its first fifty years, is 
published as an offering to the Reichsgericht to celebrate its jubilee. In 
addition to cases on international law, the editors have ‘‘taken into con- 
sideration such cases as show the effect of international legal relationships 
on domestic affairs and others which pronounce on facts, domestic in them- 
selves, but which are capable of being considered from the point of view of 
international law.’”’ Four hundred and twelve decisions are digested, of 
which 76 were hitherto unpublished. The volume is divided into two parts. 
Part 1, of 312 pages, is also divided into two parts, one general and one 
special, both of which are in English, French, and German; the general part 
contains the most important rules laid down in the decisions, following 
approximately the systematic headings of the earlier digests; the special 
part ‘‘deals with particular questions with which the Reichsgericht had to 
deal after the war in consequence of Germany’s position under the Versailles 
Treaty.”’ Part 2 reproduces the German texts of decisions in chronological 
order; it is in some measure a supplement, showing the rules contained in 
Part 1 in their context, and furnishing a convenient control to the user of 
the digest. The volume also contains a general index, a treaty index, and 
a list of decisions with cross references. 

Mr. Viktor Bruns has pointed the way toward a new equipment for the 
legal profession to deal with problems of international law. Similar digests 
are needed of the decisions of the highest courts in other countries, and it is 
to be hoped that the Institut will be able to publish a digest of the decisions 
of the Supreme Court of the United States. 

Man.ey O. Hupson 


1In this Journat, Vol. 25, p. 795. 
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International Labor Standards and American Legislation. By Alice §S. 
Cheney, Geneva Research-Information Committee: (Washington Office, 
International Labor Organization), 1931. pp. 62. 50¢. 


Thirty-one international conventions or agreements governing conditions 
of labor and employment are summarized in this folio publication. One or 
more of these conventions have been ratified by 35 nations in Europe, Asia, 
Africa, Australasia and South America. The lowest number of ratifications 
is one each by China and Liberia, and the highest, 27 and 23 by Luxembourg 
and Bulgaria, respectively. The first six conventions were adopted at the 
Washington Conference in 1919; the last two by the Fourteenth Conference, 
held in Geneva in 1930. The most important subjects regulated by the con- 
ventions are the length of the working day and the working week, the mini- 
mum working age, weekly rest, employment of women before and after 
child-birth, the right of agricultural laborers to organize, compensation for 
industrial accidents, sickness insurance, minimum wage, night work, seamen’s 
employment and forced labor. 

How do American legal labor standards compare with those established in 
the international conventions? Laws fixing the minimum age for working 
children in urban industries are in the majority of American States as good 
as or better than the legislation of the international convention on this 
subject. The right of agricultural workers to organize is recognized in all 
our States, and therefore does not call for the specific legislation provided in 
Convention 12; nor is specific legislation necessary to prevent the employ- 
ment of boys as trimmers or stokers on United States boats, for they are not 
wanted in those employments. This was the subject of Convention 16. 
American practice likewise renders unnecessary the provisions of Convention 
17 concerning the medical examination of persons under eighteen who wish 
to work on vessels. Twenty-seven of the international conventions set up 
higher standards than are required by law in the majority of the States of 
the American Union. However, as the author states: ‘‘The only satisfactory 
comparison of standards between countries would be one which would deal 
with actual standards of practice irrespective of legal requirements;’’ but she 
adds: ‘‘While policies more liberal than the law requires cannot fairly be 
called exceptional in the United States, they can as little be pointed to as the 
rule. A not inconsiderable portion of industrial practice is known to steer 
pretty close to legal standards.” 

Although the provisions of the various conventions and the comparisons 
between them and the requirements of American legislation are set forth in 
great detail, they can be quickly grasped by examining respectively the sum- 
maries and the colored maps of the United States. For example, the appro- 
priate map shows at a glance that the legislation concerning the employment 
of women before and after child-birth in 42 States is inferior to that embodied 
in Convention 3, while the other six States have no legislation on the subject. 
In a word, this publication provides an enormous mass of information in 
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compact form. The summaries, maps, and comparisons are preceded by 
seven pages of Introduction which discuss ‘‘an international program for 
labor and social legislation, the nature and origin of the Conventions, 
development of labor legislation in the United States and the value of com- 


parison. ”’ 
Joun A. Ryan 


The Unknown War. The Eastern Front. By the Right Honorable Winston 
S. Churchill. New York: Scribner’s Sons, 1931. pp. xviii, 396. Index. 
$5.00. 

This latest volume in a series of historical studies of the World War, 
written by one who played a significant part in those mighty events, is 
chiefly concerned with the Eastern front. Under the well-chosen title, The 
Unknown War, the Right Honorable Winston 8. Churchill reveals the sig- 
nificance of the struggle in Russia and the Near East. To the student of 
international law, the most suggestive chapters of this brilliant book are 
those in which the author analyzes the military problems confronting the 
Great Powers while the last desperate efforts of diplomacy were seeking to 
avoid the final catastrophe. As the author declares, the mobilization period 
inevitably brought about ‘‘technical difficulties of which statesmen should 
be better informed beforehand.”’ He points out that the Czar’s “ proclama- 
tion of the preparatory state,’ corresponding to Germany’s drohende 
Kriegsgefahr, and the more tactfully named British ‘ precautionary period,’ 
were bound to lead to a military threat against Germany, although intended 
as a partial mobilization against Austria. Nevertheless, the Russian General 
Staff was “‘horrified at the form of partial mobilization sanctioned by their 
Government,’ and complained that ‘‘it was a political measure which bore 
no relation to the military requirements.”’ 

The tragedy implicit in these events is revealed by the fact that they pre- 
ceded by four precious days the actual declaration of the general Russian 
mobilization ordered on July 29th. Even this decision was recalled for a few 
tense hours by the Czar, although it led by a series of fatally ordained steps 
to the German mobilization orders of July 31st, and the ensuing German 
declaration of war on Russia which occurred the following day. As Mr. 
Churchill intimates, such essentially vital problems as these, wherein purely 
military considerations automatically defeat the most strenuous efforts of 
diplomacy to preserve peace, are deserving of earnest study by soldiers and 
diplomats alike. The calm discussion in time of peace of methods whereby 
the sanctions of international law and public opinion might be applied to 
the premature employment of military forces in such moments of crisis is 
surely not beyond the sphere of conventional arrangement. 

In consideration of these matters, it is interesting to note that Mr. 
Churchill in his introduction pays especial tribute ‘‘to the statements of the 
causes of the war by Professor Bernadotte E. Schmitt of Chicago University.” 

W. P. Cresson 
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Kriegsverhiitung und Schuldfrage. By Georg Cohn. Leipzig: Universitits- 
verlag Robert Noske, 1931 (Frankfurter Abhandlungen zum modernen 
Volkerrecht, Heft 23). pp. xviii, 199. RM. 9.00. 


The Director of the League of Nations Section of the Danish Foreign 
Office presents here a compact and penetrating study of the attempt to pre- 
vent war by a system of sanctions turning upon a concept of responsibility 
for war, or aggression. He argues that the procedure adopted in the Cove- 
nant depends upon an inadmissible attempt to employ a private law concept 
in international law. He argues for preservation of the older concept of 
neutrality, the impracticability of carrying out Article 16, the lack of value 
of the idea of state responsibility as a device in the program for prevention 
of war, the unsoundness of the concept of aggression, and the use of military 
action (he uses the term ‘‘ Krieg” to designate such action) to prevent war. 
He puts forward a program of war prevention through outlawry, restriction 
of defensive military action, localization of war actually occurring, making 
both parties equally responsible, neutrality, and abandonment of military 
action (Krieg) as a means of preventing war. 

The reviewer is in almost complete disagreement with the writer, point 
by point, but has not space in which to discuss here the problems involved. 
He would query particularly, however, the point made by Dr. Cohn that 
sanctions were declared inadmissible under the Briand-Kellogg Pact (p. 172), 
and the attempt to convert a deliberate exception in the Geneva Protocol 
(Art. 11, {4—wrongly cited as 2) into an admission of principle. At the 
same time it must be said that this is the most thorough and the ablest 
attempt to rationalize the anti-sanctions position that the reviewer has seen. 

PiTMaN B. PotTerR 


La Chine et le Droit International. By Jean Escarra. (Publications de la 
Revue générale de Droit International public, Num. 4.) Paris: A. Pedone, 
1931. pp. xx, 419. Fr. 60. 


The author of this very timely volume, surveying the international rela- 
tions of China, is well known to us through his many contributions to periodi- 
cal literature, and no one is better qualified to speak authoritatively on the 
subject. Supplementing earlier studies, he here puts before us in clear 
and concise form the outstanding problems of international law created by 
the relations of China with foreign Powers and seeks to show the direction 
which the solution of these problems seems to be taking. 

The familiar historical background is sketched not so much to furnish 
information as to give a setting to the study of the various encroachments 
upon the sovereignty of China since the treaty of Nanking in 1842,—extra- 
territoriality, concessions, leases, settlements, the presence of foreign troops 
on Chinese soil and of foreign vessels of war in Chinese waters, indemnities, 
tariff control and railway administration. For thirty years the movement 
has been in progress to throw off this foreign yoke and restore to China con- 
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trol over her own life. But while the author makes no secret of his sym- 
pathy for this movement, he is restrained and objective in his discussions 
and prefers to let the facts speak for themselves. 

The chapter on Extraterritoriality shows the extent of the renunciation 
of privileges within recent years, analyzes the position of the Powers which 
still enjoy extraterritoriality, and describes the various ways in which cases 
involving nationals of the latter states are adjudicated. Under the heading 
of Concessions, Leases and Legation Quarter an analytical description is 
given of the special zones of residence set aside for foreigners, the distinction 
being made clear between “‘concessions proper”’ and “‘settlements.’’ Con- 
cessions in turn are distinct from the recently created ‘‘political”’ leases 
which, being imposed by force, are not justifiable by international law. 
Further, the author points out the inconsistency of the continued location 
of the legation quarter at Peking now that the capital of China has been 
transferred to Nanking. 

A brief chapter is devoted to the status of foreign troops in China, fol- 
lowed by a long and careful study of the private rights and interests of 
foreigners in China, the latter including the rights of foreign banking institu- 
tions, industrial and commercial companies, treaty tariffs and the recent 
restoration to China of customs autonomy. Doubtless the most interesting 
and valuable chapter in the volume is the concluding chapter on Chinese 
Expansion, in which the author surveys the relations of China with Chinese 
Turkestan, Inner and Outer Mongolia, Tibet and Manchuria, and the con- 
flicts with foreign Powers to which these relations have given rise. The 
excellent statement of the railway problem in Manchuria is accompanied by 
a colored map showing the present complexity of the railroad system. With 
reference to the alleged secret protocol of 1905, by which the Chinese are 
forbidden to build lines in competition with the South Manchuria Railway, 
the author offers no decision but is content to observe that in 1909-10, when 
the new Chinese railways were projected, Japan made no reference to the 
protocol of 1905. 

The text of the volume is supplemented by some 62 documents illustrating 
the several topics discussed, ranging from the treaty of Nanking of 1842 to 
the decree abolishing extraterritoriality on May 4, 1931. On the whole, the 
volume is a welcome combination of accurate statement and fluent narrative 
and balanced judgment upon a subject which must for many years hold the 
attention of the world’s statesmen. 

C. G. FENWICK 


Report of the Hon. Mr. Justice Richard Feetham to the Shanghai Municipal 
Council. Shanghai: North China Daily News and Herald, Ltd., 1931. 
Vols. I and II, pp. xvi, 372; xii, 238. 

These two volumes contain the first five parts of the report of the enquiry 
conducted by Mr. Feetham, Judge of the Supreme Court of the Union of 
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South Africa, into the administration of the International Settlement at 
Shanghai. The first volume contains historical and descriptive material 
relative to the foreign settlement and its government, the business interests 
at Shanghai, and includes an examination into land tenure and land values. 
It is accompanied by appendices containing original source material on 
which the report is based, with maps, plans and diagrams. The second 
volume contains the statements received on political and administrative 
questions, with Mr. Feetham’s comments thereon, and a discussion of the 
main questions affecting the future of the settlement. 

The discussions in Volume 1, Chapter 9, on courts of law in the settlement 
is of particular interest and importance, and of especial timeliness in connec- 
tion with the agitation in China for the abolition of extraterritoriality and 
the return of the foreign settlement to complete Chinese control. Mr. 
Feetham refers to the Chinese courts in the settlement as established under 
the agreement of February 17, 1930, between the Chinese Government and 
the representatives of the treaty Powers at Nanking. These native courts 
replaced the former Mixed Court in which ‘‘assessors” from the foreign 
consulates formerly sat. Speaking of the operation of these courts since 
their establishment, Mr. Feetham states that the first recommendation of 
the International Commission on Extraterritoriality in China is still very 
far from having been fulfilled. That recommendation reads: ‘‘The ad- 
ministration of justice with respect to the civilian population in China must 
be entrusted to a judiciary which shall be effectively protected against any 
unwarranted interference by the executive or other branches of the govern- 
ment, whether civil or military.”” The author of the report refers to the dis- 
regard of law by the executive authorities in issuing secret orders to the courts, 
and to the difficulty which the courts experience in resisting strong pressure 
brought to bear upon them by executive authorities, especially where such 
authorities are acting on behalf of military authorities. 

The report is a very able and impartial and exhaustive review of the for- 
eign municipality of Shanghai, now so much in the forefront of the world’s 
news. It is of particular interest to the student of international law and mu- 
nicipal government, and of practical interest to the foreign offices, which are 
being confronted with so many and pressing problems at the present time 
owing to the active operations being carried on in the vicinity of the settle- 
ment by the Japanese and Chinese forces. 

CRAWFORD M. BisHopP 


La Coutume en Droit International. By Grégoire Gianni. Paris: A. Pedone, 
1931. pp. 184. 
This interesting little book attempts to evaluate the rdle of custom both 
as a source and a part of public international law. In the first part of his 
work the author examines the opinions of the text writers, beginning with 
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Gentilis and including those of the modern schools: Franco-Belgian, Ger- 
man-Austrian, Italian, Anglo-American, and Ibero-American. In the 
second part he discusses the conception of custom as an objective expression 
of the social element of international law. Characterizing custom as the 
indispensable minimum of morality for the existence of the international 
community, he emphatically rejects what he calls the ‘metaphysical sys- 
tem” of Kelsen, which treats custom as the result of a concurrence of wills, 
for the “social system” of Duguit, according to which the binding force of 
custom is not dependent upon consent, but is imposed upon states by the 
general social necessity, and as a consequence of their admission to member- 
ship in the international community. Its obligatory force is derived from 
the fact that it is preéxisting law rather than new law whose validity is 
dependent upon the acceptance of states. Passing in review the elements 
which contribute to the formation of custom, he emphasizes the common 
juridical conscience—the opino necessitatis—as the intellectual element 
par excellence. Evidence of the existence of custom is, according to the 
Anglo-American conception, found in the writings of publicists. Examining 
Article 38 of the Statute of the Permanent Court of International Justice, 
which enumerates the kinds of law which the court is charged with applying, 
he concludes that the phrase ‘‘general principles of law recognized by civi- 
lized nations’’ has reference to the particular law of each of the states and 
does not embrace “international custom” as used in that article. In a 
final chapter the author discusses the modes of transformation and abroga- 
tion of custom. 
JaMEs W. GARNER 


The Suez Canal. Its History and Diplomatic Importance. By Charles 
W. Hallberg. New York: Columbia University Press, 1931. pp. 434. 
Index. $5.25. 


This volume, composed of twenty chapters and four appendices, deals 
with the modern and ancient attempts to build a canal from the Red Sea 
to the River Nile and those for joining the Mediterranean to the Red Sea. 

Here also are recorded the diplomatic maneuverings of the French, the 
Austrian and the British Governments connected with the scheme of Ferdi- 
nand de Lesseps which culminated so successfully and amid such evanescent 
splendor with the opening of the canal on November 17, 1869 (p. 214). 
This part of the book is attractive and presented with considerable skill. 

Since the opening of the canal, the questions have arisen whether it should 
be neutralized, and if so what would be the position of Turkey, of Egypt, 
Palestine and the vast peninsula of Arabia. True it is that war and time 
have solved some aspects of this problem. Egypt and Arabia are no longer 
under Turkish control, and Turkey itself has become much less of a European 
Power. But there are none the less disconcerting problems which the World 
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War has forced to the front, such as the local demand for Egyptian in- 
dependence—from which emerges the right to use and control the canal, 
which British trade and that of the British Empire use so largeiy as to create 
what seems to be a special position—against which must be placed the possi- 
bility of the League of Nations desiring to act in favor of Egyptian and 
Palestine independence, possibly creating the canal area a world mandate 
in the interests of world trade and shipping. Such a proposition would not 
possibly meet with Egyptian and Arabian consent, these two states possibly 
believing that the canal should be to them a source of revenue; the profits 
arising therefrom being spent on Arabian and Egyptian schemes of develop- 
ment. Such proposals raise definitely the control of the canal, and who 
shall protect it. These questions the author indicates rather than attempts 
to solve. 

Undoubtedly the book is timely, and the problems with which it deals 
are pleasingly presented; but in dealing with the future of this highway of 
commerce, great care and forethought are desirable, because a precedent 
created in the case of the Suez Canal might easily be urged as being suitable 
for application to the Panama Canal and similar projects. Did not the 
Doctrine of the Hinterland slide gracefully into the ‘‘sphere of influence,”’ 
which in turn blossomed under the League of Nations into the Mandate 
System. Euphoniously worded titles often cover up real issues which they 


do not solve. 
Boyp CARPENTER 


International Legislation. A Collection of the Texts of Multipartite Inter- 
national Instruments of General Interest. Beginning with the Covenant of 
the League of Nations. By Manley O. Hudson. Washington: Carnegie 
Endowment for International Peace, 1931. Vol. I, 1919-1921, pp. 
exviii, 786; Vol. II, 1922-1924, pp. xix, 787-1544; Vol. III, 1925-1927, pp. 
xv, 1545-2277; Vol. IV, 1928-1929, pp. xv, 2279-3218. Index. $15. 
These four volumes contain the texts of all multipartite instruments— 

treaties, conventions, protocols, réglements and similar international acts— 

of a legislative character and which, in the opinion of the editor, have a per- 
manent and general interest, concluded during the ten-year period from June 

28, 1919 (the date of the signing of the Treaty of Versailles) to June 28, 1929. 

The collection contains altogether the texts of 229 treaties, conventions, ar- 

rangements and protocols, and in addition, those of nearly 200 subsidiary or 

supplementary instruments: réglemenis, protocols of signature, declarations, 
additional agreements, amendments, etc. The collection does not include 
the texts of certain multipartite instruments which are easily available else- 
where, such as the treaties of peace, 1919-1923, nor others, such as those 
dealing with the rectification of frontiers, which are mainly transitory in 
character. On the other hand, it does include certain treaties which have 
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not been signed and others which, although signed, have not yet come into 
force. In most cases, the texts are reproduced in parallel columns in one or 
more of the official languages in which they were concluded. They are 
arranged in chronological order, but, with a view to facilitating the location 
of a particular text in the collection, the editor has prepared a subject list, 
beginning with “ Aerial Navigation’’ and ending with ‘‘ Weights and Meas- 
ures.”” Each text is preceded by an editor’s note indicating whether the 
treaty is in force, and if so, the date when it came into force, the extent to 
which it has been ratified or otherwise accepted, and also an indication as to 
where the treaty is published. A valuable feature of the collection is the 
bibliographical note which accompanies each text reproduced. Finally, the 
collection is introduced by a long chapter in which the editor discusses in a 
learned fashion the nature and development of what he calls, and very 
properly in our opinion, “international legislation”’, and some of the tech- 
nical problems involved in the procedure of this method of making inter- 
national law. 

The outstanding conviction which these volumes leave with one who 
examines them, is the evidence which they furnish of the remarkable degree 
to which the empire of conventional international law has been extended dur- 
ing the years that have elapsed since the close of the World War. In as- 
sembling the texts of the acts which contain this legislation and the making 
of them conveniently available for teachers, students, foreign offices, legal 
advisers of governments, and all others whose professions or occupations 
have to do with questions of international law, the distinguished editor has 
done a public service of very great value. The careful, almost meticulous, 
manner with which he has done his task, and the excellent judgment he 
shows in the selection and arrangement of his materials, leaves nothing, in 
the opinion of the reviewer, to criticize. It may be doubted whether among 
all the publications of the Carnegie Endowment for International Peace, 
there is any one which is likely to be more frequently used and which will be 
more generally helpful to those whose interests or professions lie in the field of 
international law. It is to be hoped that the collection will be continued as 
the output of international legislation though the years subsequent to 1929 
may make such continuation desirable. 

James W. GARNER 


The Diplomatic Relations of the United States with the Barbary Powers, 
1776-1816. By Ray W. Irwin. Chapel Hill: University of North 
Carolina Press, 1931. pp. ix, 225. $3.00. 

In this work of little more than 200 pages there is presented an account of 
the diplomatic relations of the United States with Morocco, Algiers, Tunis 
and Tripoli for a period of roughly a generation, or from 1786-1816; various 
phases of those relations during that period and certain of its episodes and 
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incidents have been treated by earlier authors; but no such bringing together 
of the whole story has heretofore been attempted. 

The advantage of such a method of treatment is obvious; what the author 
calls “‘the final accounting” with Algiers in 1815 and 1816 has its relation 
to the treaty of 1795, which cost the United States about a million dollars, 
and was followed by twenty years of tribute; and even with the Tripolitan 
War (1801-1805) should be remembered those strange conferences of Adams 
and Jefferson with Abdurrahman in London in 1786-1787. 

This book of Mr. Irwin’s is valuable; no student of the period treated can 
dispense with it; it is highly accurate; the author is familiar with the litera- 
ture of his subject and has studied all the source material, except, it seems, 
the archives of the Navy; the bibliography is helpful and the index sufficient; 
and it should be said that the style of the writing is lucid and attractive; 
but the reviewer believes that more expanded treatment would have been 
desirable and thinks that Mr. Irwin might well have given his readers more 
of his learning by way of discussion of material and of motives and by way of 
quotation from the records so abundantly cited. 

Hunter MILLER 


Annual Digest of Public International Law Cases, Being a Selection from the 
Decisions of International and National Courts and Tribunals given 
during the years 1927 and 1928. Edited by Arnold D. McNair and H. 
Lauterpacht. London, New York and Toronto: Longmans, Green & 
Co., 1931. pp. lii, 592. Index. $15.00. 

The serial digest, of which this is the second volume, promises to be one of 
the most helpful publications undertaken in the field of international law. 
It is admirably conceived and skilfully executed. The whole profession of 
international law is greatly in debt for an excellent and indispensable tool, 
which should enable it to keep abreast of the development of the subject. 
The preparation of this Digest requires a prodigious amount of labor, in 
which the editors have the assistance of some 23 contributors. The work 
is so well done, and the result is so satisfactory, that a reviewer hesitates to 
suggest any possible improvement. Yet the editors themselves would wel- 
come suggestions, and the following observations will not be taken to in- 
dicate any reservations in the writer’s enthusiasm for their work. 

Perhaps a current digest may be judged with reference to four points: (1) the 
completeness with which it covers the field; (2) the accuracy of the digests 
made; (3) the classification; and (4) the convenience of the presentation. 

(1) On the first point, this Digest leaves little to be desired. Perhaps it 
is not complete, but the period of two years is a compassable one, and there 
is every indication that the editors have made the inclusions as complete as 
possible. In such a matter, judgment must be exercised, and it is no 
criticism of the editors to say that all of their judgments would not be shared 
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by everyone. Of the 389 separate digests, 172 relate to decisions of inter- 
national tribunals. Very properly, some decisions are digested under various 
headings; thus there are 12 digests of the Island of Palmas Arbitration. 
Some interesting unpublished decisions have been digested, especially the 
Pablo Najera Case (No. 271) relating to Article 18 of the Covenant of the 
League of Nations. Forty-one decisions of United States courts are di- 
gested; some of these, such as Pestereff v. Reed (Case No. 38), have a very 
remote connection with international law. It is of interest to note that only 
52 pages of the first volume were devoted to War and Neutrality, and in this 
volume that number is reduced to 42. 

(2) The digests themselves are presented in such a way as to make clear 
the issues before the tribunal in each case. Fortunately the editors have not 
contented themselves with quotations from the decisions. Their own ex- 
cellent notes are too few, and it is to be hoped that a larger number will be 
included in future volumes. It would also be helpful if citations could be 
given of discussions of more important cases, such as the Lotus Case. The 
fact that Mr. Edwin D. Dickinson is the contributor for cases from the 
United States is a guarantee of the excellence of the presentation of digests 
of the American cases. 

(3) No classification is free from possible objection. The editors have 
worked out a frame-work in advance, without reference to the actual cases 
digested in the first two volumes. A different policy seems to have been 
followed in the three published volumes of Fontes Juris Gentium. Only ex- 
perience can determine which is the better of the two policies. It is to be 
noted, however, that the two volumes of this Digest contain no cases under 
numerous of the headings listed by the editors. The headings appearing 
in the earlier volume have been little changed in this, though several new 
ones have been added. These headings are important not only in the use 
of the volumes of the Digest, but also in their influence on international law. 
Some of the editors’ titles seem to the writer to be objectionable. The title 
of Part VII, The Individual in International Law, is provocative and un- 
necessary, and surely Extradition is not properly placed under it. The 
sub-title Conception of Treaties as International Contracts is misleading; 
Nationality of Corporations might be National Character of Corporations 
(see Bohemian Union Bank v. Admr. of Austrian Property, Case No. 220); 
Treatment of Minorities apart from Treaty has no relation to international 
law, and the writer can see no reason for including Gong Lum »v. Rice (Case 
No. 242). 

(4) In the typographical presentation of a digest, convenience for ready 
reference should be the determining guide. On this score, several criticisms 
may be made of this volume. First, the marginal line distinguishing the 
international from the national decisions seems to serve little purpose; the 
careful reader will not fail to make that distinction without it, and the line 
mars the appearance of the page. Second, too many kinds of type are used; 


ee 
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for example, on page 118 and several other pages there are eight different 
kinds of type. Third, some of the type is so large that it can be read only 
with difficulty; this is particularly true of pages xxxvi to li. Fourth, the 
paper used makes the volume too fat; if one can foresee 25 volumes of the 
Digest, the shelf space required for them would be extensive. 

Such suggestions, it must be repeated, do not warrant any diminution 
of one’s enthusiasm for this project and for its realization. If this Digest 
can be continued along its present general lines, it will revolutionize the 
teaching of international law, and it will afford a basis for the writing of 
treatises which will bear little resemblance to those of the 19th century. 

Man.ey O. Hupson 


Treaties and Other International Acts of the United States of America. Edited 
by Hunter Miller. Washington: Government Printing Office, 1931. 
Vol. 1 (short print), pp. ix, 201, $1.25; Vol. 2, pp. xxix, 662, $4.00. 

At long last, we are to have a worthy edition of the treaties of the United 
States! Now that its realization is within sight, the wonder is that we were 
so long willing to be without it. Certainly no more useful publication has 
been issued by the Government of the United States in a generation, and 
officials, lawyers, scholars, and historians should join in a chorus of gratitude. 
The editor’s work is not merely adequate. It is also admirable. No pains 
have been spared in its details; an excellent program was mapped and carried 
into execution; and the whole has been done in the grand manner. Even 
the casual user of these volumes will find it difficult to mistake their contents. 
Many of the United States treaties have been rescued from the danger of 
oblivion. 

The “short print’”’ of Volume 1 is a preprint, which will become definitive 
only when all the other volumes are published. It serves as an introduction 
to the series, devoting some 37 pages to an explanation of the ‘‘ Plan of the 
Edition.’”? The volumes will contain the texts of all treaties or acts which 
have come into force up to December 31, 1930, whether or not they are 
still in force; the editor very properly avoids an effort to make that determi- 
nation. ‘‘Unperfected treaties’ —it is to be regretted that this misleading 
term is used by the editor, and not always in quotation marks—have been 
omitted; but fortunately a separate publication is contemplated of treaties 
which have not come into force. Treaties with American Indians are very 
properly omitted. Most of the ‘‘ Postal Conventions” are not included, and 
from the writer’s point of view this is a serious omission; surely postal agree- 
ments are international acts of the United States, and the fact that we have 
for them a special treaty-making machinery cannot justify their neglect. 
It is to be hoped that they, too, will be published separately, but as a part 
of this “edition.’”’ Other ‘“‘executive agreements” will be included, that 
term being used to denote agreements not made by and with the advice and 
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consent of the Senate. Extrinsic documents are to be reproduced in some 
cases, as well as maps. The headnotes give such information as will enable 
one to know whether the instrument has been brought into force; the inclu- 
sion of historic names of treaties, such as the “Jay Treaty,” will also be 
useful. Valuable notes are also given at the end of each treaty, and they 
will be followed by separate volumes containing annotations and comments. 
Texts are included in a chronological order, which, as the editor truly says, 
“permits continuity as no other arrangement does.” In its definitive form, 
Volume 1 will contain a bibliography of United States Treaty Collections, a 
list of documents (instruments would seem a better word) in the edition, a 
list of documents by countries, a list of the Treaty Series, a list of the Execu- 
tive Agreement Series, a chronological list of proclamations affecting foreign 
relations, lists of Presidents and Vice-Presidents and Secretaries of State, a 
table of writings cited, and a general subject list. 

Volume 2, definitively published, enables one to appreciate the way in 
which the whole edition will appear. It contains the treaties of the United 
States from 1778 to 1818, beginning with the treaty with France of February 
6, 1778, and ending with the treaty with Great Britain of October 20, 1818. 
The excellence of the plan can be seen from the publication of the treaty with 
Tripoli, November 4, 1796, and January 3, 1797 (No. 20). Here the original 
Arabic is reproduced, followed by an English translation ‘“‘of Joel Barlow 
as written in the treaty book,’’ then by the approval of David Humphreys, 
then by an annotated translation of 1930; and the appended notes explain 
the various documents in the Department of State, as well as the Barlow 
translation, and an historical note concerning the treaty. 

This edition of the treaties of the United States will mean that for the first 
time materials are available from which the whole process of treaty-making 
by the United States can be studied. It will mean, also, that for the first 
time government officials, courts, and lawyers will have at hand the mate- 
rials which should be consulted in the application of any of our treaties. 
Until now, the United States has lagged behind many other governments in 
the publication of its treaties; this edition puts us incomparably in the lead. 
A standard has at last been set for Department of State publications, and 
one which ought to influence all others. 

A single word may be added, perhaps without descending from the sublime 
to the ridiculous, concerning the physical make-up of Volume 2. In general, 
it is all that can be desired, and the artistic appreciation shown in the content 
has been carried into the manufacture. Two slight criticisms may perhaps 
be made. The type lacks sufficient variety, so that at times the different 
subjects-matter are not easily distinguished. The rough edges of the pages 
will serve as collectors of dust, and it is to be hoped that they will be aban- 
doned in future volumes. 

Mantey O. Hupson 


BOOK REVIEWS 441 


Haiti Under American Control, 1915-1930. By Arthur C. Millspaugh. 
Boston: World Peace Foundation, 1931. (Student edition.) pp. viii, 
253. $ .75. 

The author of this book was Financial Adviser-General Receiver of Haiti 
during the years 1927 to 1929. Despite this official connection with the 
American administration in Haiti, and despite the fact that United States 
documents and Congressional hearings form the bulk of his evidence in 
telling the story, Dr. Millspaugh has succeeded in presenting an objective 
study. Following a brief introductory chapter on the background of 
American intervention, the author presents the history of our administration 
in Haiti since 1914 in four periods: Intervention, 1915; Pacification and Ad- 
justment, 1915-1922; Joint Dictatorship, 1922-1929; and Transition, 
1929-1930. The study does not attempt to appraise the charges and coun- 
ter-charges concerning the American administration. It analyzes the Hai- 
tian problem in terms of the social, economic, political, and administrative 
factors which make it so complex. 

This study by Dr. Millspaugh is peculiarly timely in view of the increasing 
interest manifesting itself in relation to the general problem of foreign finan- 
cial control. It adds materially to the all-too-scant factual literature 
available on this subject. In this connection, it brings out forcefully the 
inevitable clash of backward and more advanced countries over questions of 
economic and financial policy, the subsequent control by the one over the 
other, and the equally inevitable difficulties in bringing such controls to 
a conclusion satisfactory for both parties. The reviewer is inclined, in this 
particular instance, to agree with the author’s conclusion that 

it should be a satisfaction to Haitians that they have received a net 
benefit in the establishment of stable government from the occupation; 
and it should be a satisfaction to citizens of the United States that 
their own country has been able to render a service to a neighbor in 
need and, despite many temptations and difficulties, has at the end of 
the chapter returned an improved Haiti to the Haitians. 


An appendix (pp. 197 to 253) includes selected correspondence of the United 
States State Department concerning Haiti, and other pertinent documents. 
Wa ter H. C. Laves 


Folkeretten i Fredstid og Krigstid. By Axel Mdller. Volume II. Copen- 
hagen: G. E. C. Gads Forlag, 1931. pp. xvi, 207. Index. 

This treatise constitutes the second of three volumes on international law 
by Dr. Mdller. The first volume contained an account of the international 
law of peace, published in 1925; an English translation appeared in 1931.! 
The proposed third volume will contain an exposition of the international 
law of war and of neutrality. The present volume contains an analysis 


1 Reviewed by Manley O. Hudson, infra, p. 442. 
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of the peaceful means of settling international disputes and the means for the 
prevention of war. 

Dr. Moller gives an account of good offices and mediation, arbitration 
under the Hague conventions, under the Permanent Court of International 
Justice, including what he calls the unconditional jurisdiction of that court, 
and under other arbitration agreements. He shows how the decisions of 
national courts have contributed to peaceful settlements. Considerable 
space is given to procedure and also to the legal aspects of political disputes. 
The work of the various organs provided for in the Covenant, so far as it 
has legal bearings, is sketched. This is noticeably true of the work of the 
Council of the League of Nations. 

In his discussion of the means for the prevention of war, Dr. Moller 
analyzes offensive and defensive warfare, and concludes that there is no 
clear-cut line of demarcation between them. Consequently, the Kellogg 
Pact with the connotation accorded by the note from the Department of 
State of June 23, 1928, permitting defensive warfare, is rendered illusory. 
The Locarno treaties are conveniently summarized. Some attention is 
given to regional understandings, but no mention is made of the Nine Power 
Treaty relating to insular dominions in the Pacific Ocean. 

The appendix includes the more important documents, such as the Statute 
for the Permanent Court of International Justice and the General Act of 
December 13, 1928. Dr. Mdller adds a table of sixty multilateral conven- 


tions drafted since the World War, together with the signatures and ratifica- 
tions of the parties. 


CHARLES E. 


International Law in Peace and War. Part I. Normal International 
Relations. By Axel Moller. Translated by H. M. Pratt. London: 
Stevens and Sons, Ltd., 1931. pp. xxviii, 355. Index. {£1- 


This is a translation of the author’s Folkeretten i Fredstid og Krigstid, 
published in 1925,! but revised to take account of developments down to 
1931. Judge Frank B. Kellogg states in a brief preface that it is ‘supposed 
to be the first translation into English of any Scandinavian book in inter- 
national law.” Certainly, in view of the splendid réle recently played in 
international affairs by the Scandinavian states, any authoritative statement 
of international law from a Scandinavian point of view is to be warmly wel- 
comed. Possibly this volume suffers in translation, but on the whole it does 
not altogether fulfill the high hopes with which the reviewer took it up. 
While in places the author departs from beaten tracks, his approach is for 
the most part conventional. Though he publishes a useful chart concerning 
the ratifications of sixty ‘‘important general post-war conventions,” he 


1 Reviewed by Charles E. Hill, in this Journa, Vol. 21 (1927), p. 835. See review of 
Vol. II of the Danish edition, 1931, supra, p. 441. 
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takes little account of such legislation, and states that ‘‘there are no inter- 
national statutes” (p. 59). His treatment of international organization is 
not adequate, and in some cases it is even misleading (p. 241); on various 
special topics, such as nationality and diplomatic immunities, the volume 
contains little that is new. The bibliographical references are useful, 
though frequently incomplete. A much larger use might have been made of 
decisions of international tribunals. 
Man ey O. Hupson 


International Adjudications Ancient and Modern. History and Documents. 
Edited by John Bassett Moore. Modern Series, Vol. IV. New York: 
Oxford University Press, 1931. pp. xxvi, 600. Index. $2.50. 

The fourth volume of Judge Moore’s International Adjudications has a 
peculiarly important place in the series because it embraces the adjudication 
of the claims before the mixed commission constituted under the Jay Treaty 
of November 17, 1794. The volume therefore covers the cases against the 
United States for alleged violation of neutral duty, as well as those against 
Great Britain for irregular or illegal capture or condemnation during the war 
with France. The submission to arbitration may well be considered a pre- 
cursor of the Geneva arbitration so far as concerns the first phase, the posi- 
tion of the parties being precisely the reverse in the two controversies. In 
respect to the claims against Great Britain under the Jay Treaty, the 
commission was not assisted by any agreement in advance as to the rules of 
law to be applied. The decisions under which nearly twelve million dollars 
was finally awarded and paid to American claimants involved ‘‘the entire 
range of questions of maritime law which were the subject of armed contro- 
versy during the seventeenth and eighteenth centuries and the earlier part of 
the nineteenth century, and which have not yet ceased to reverberate”’ 
(p. x). 

The space allotted to this arbitration in the author’s earlier work pub- 
lished in 1898 was a meagre fifty pages in the first volume (pp. 299-349). 
The present complete account not only embraces the proceedings before the 
commission itself, but includes also accounts of the cases as disposed of in 
previous hearings before the High Court of Admiralty and the Lords Com- 
missioners of Appeal in Prize Cases. These records consist of notes of ad- 
miralty cases between 1790 and 1830 made by Sir John Nicholl, one of the 
British members of the mixed commission, and Mr. J. H. Arnold, an eminent 
member of the admiralty bar. They were discovered in the archives of the 
High Court of Admiralty by Professor Gaskoin of Cambridge University, 
and were described by him in the British Year Book of International Law, 
1923-24 (pp. 78-79). The account is further enriched by references to 
entries contained in a contemporary diary kept by Samuel Bayard, the Ameri- 
can agent, now in the possession of a lineal descendant. The entries are sup- 
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plemented by references, manuscript letters and reports in the possession of 
the Department of State. This material has not been published heretofore. 
Thus we now have completed accounts of cases like The Betsy involving ques- 
tions of constructive blockade and “‘sojourners”’ in belligerent territory, the 
Martinique cases involving the powers of ‘‘ vice-admiralty”’ prize courts con- 
stituted by naval captors, The Sally (Choate) involving the effect of special 
licenses issued by a belligerent to neutral vessels to trade with a colony, 
The Neptune involving the nature of contraband, and other difficult cases. 
In each we may follow the procedure in prize through to the ultimate dis- 
position by the commission itself. 

The members of the tribunal were characterized by unusual ability and 
learning. ‘‘The opinions delivered were worthy of any tribunal that ever 
sat”’ (p. x), and though not always in agreement, give the impression of a 
thoroughly judicial approach. Unfortunately, the harmony of the tribunal 
was somewhat disturbed by the retaliatory suspension of the sittings for about 
three years owing to the dispute between members of the other mixed com- 
mission sitting at Philadelphia under the provisions of Article VI of the Jay 
Treaty. The circumstances are fully described by Judge Moore, who holds 
the American commissioners of the latter tribunal not entirely blameless 
(p. 104). 

We are indeed fortunate that in the early days of the Republica high stand- 
ard was set in successfully carrying through an arbitration of such epochal 
importance to the peaceful settlement of international disputes. We are 
likewise fortunate in having the record of it set forth with such amplitude 
and so masterfully by Judge Moore. The interest of the reader is aroused 
and maintained by many a human touch. Even life at venerable Doctors’ 
Commons is admirably mirrored in the proceedings. The thoroughness with 
which the sources have been explored will give new understanding to a 
period of basic importance in the establishment of legal principles applicable 


to maritime warfare. 
Artuur K. 


La Revolution Russe—Ses Origines—Ses Résultats. By Henry Rollin. 2 Vols. 
Paris: Librairie Delagrave, 1931. Vol. I, pp. xliii, 300. 15 Fr.; Vol. I, 
pp. 400. 20 Fr. 

Writers of many nationalities have sought to explain the Soviet system 
against itself, in its own terms. The result is too often a series of assump- 
tions unrelated to concepts and laws deemed fundamental in the West. 
This makes for mystery. It has remained for a gifted Frenchman (a naval 
officer, historian, and distinguished man of action) to dispel much of the 
mystery by the penetrating logic of the French mind, to correlate Bolshevik 
methods and objectives with ways and means of other revolutions in other 
times and places, and to present, in a scintilating style, the technique of 
revolution-engineering against a fever chart of history and human experience. 
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The thesis of Henry Rollin’s scholarly work is that the Bolsheviks are 
building a huge machine for war, with life of the country militarized as well 
as collectivized, and with agriculture and industry on a basis of permanent 
mobilization, so that the real question about which Western statesmen should 
be thinking is whether the industrialization of Russia will exhaust the revo- 
lutionary zeal, or will, on the contrary, provide that much more means for 
external conquest. The author treats revolution as a human phenomenon 
with a long past. He shows how the Chinese socialist revolution of the 
eleventh century produced a Genghiz Khan, the Puritan revolution a Crom- 
well, and the French revolution a Napoleon. He then asks if revolutions 
must inevitably expand and conquer before the fires of social revolt may be 
quenched. In regard to the Bolshevik challenge to the social status quo of 
the world, his conclusion is that the answer ‘‘depends more on the wisdom 
of western states than on the ambitions and dreams which for centuries 
have intoxicated the trembling colossus.” 

Les Soviets (Vol. I), is a brilliant analysis of the political, economic, and 
social forces which have made Russia a state apart, an interpretation of the 
Westernizing policies of Peter the Great and the Bolsheviks, and a résumé of 
events through 1917 to the Five Year Plan. M. Rollin’s prime concern is 
for the fate of individualism. He believes that Taine was right, that in- 
equality is an essential law of society, and that the equality ideal of the revo- 
lution must, and will, be abandoned in time. 

Le Parti Bolsheviste (Vol. II), is an illuminating study of the historical, 
present, and future significance of Bolshevism. As sources of Bolshevik 
philosophy the author describes the workings of the Opritchniki of Ivan the 
Terrible, the Jacobins, the Jesuits, and like societies which “justified” their 
means by the ends in view. The most startling chapters are those depicting 
the réle of military science in the building of socialism. Engels was an in- 
defatigable student of the science of war. Marx regarded war as a utility, 
an element of social progress; he waited for a general war (which was to 
turn loose the social revolution) as for the Messiah. But Marx inspired 
only the faith in economic salvation through collectivism. It was General 
Karl von Clausewitz who, by his celebrated treatise On War, supplied the 
directives in the strategy and tactics to attain collectivism through class 
struggle. Beginning with Lenin’s transcription of von Clausewitz’s thesis 
in 1915, M. Rollin traces the profound influence of the Prussian military 
genius on the Bolshevik leaders, as shown in their frequent quotations from 
On War, and hy their actions, even down to Stalin’s halt to collectivization 
in 1930, the “culminating point of the attack” beyond which it was too 
costly to go. The main teaching of von Clausewitz applied by the Bolshe- 
viks is that war is but a continuation of state policy, and that peace is but a 
truce in which the bloody means of struggle are replaced for a time by other 
means, diplomacy, economic measures, tariffs, propaganda, etc. The 
author describes Bolshevism as the preservation in time of peace of the 
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mentality and temper of war, and explains all the advances, retreats, and 
retrenchments of positions since 1917 as military maneuvers. What we see 
in Russia, he declares, is not Marxism, but ‘“‘war-danger-socialism,’’— 
hence the authoritarianism, the haste in industrialization, and the reduction 
of life to discipline, order, and plan. 

While one can not agree with M. Rollin in his more violent anti-Bolshevik 
interpretations and conclusions, he has made an immense contribution to 
the study of Soviet Russia. Supported by an abundant documentation, 
he presents in lucid French a fascinating synthesis of historical philosophy, 
race psychology and Slavic Messianism, along with facts, theories and con- 
cepts of revolutions past and present, to make what seems to be the most 
thorough-going analysis of the Russian revolution which has thus far appeared 
in any language. 


B. C. H. 


Der Kodifikationsversuch betreffend die Rechtsverhdltrisse des Kiistenmeeres und 
die Griinde seines Scheiterns. By Walter Schiicking. (Veréffentlichungen 
der Schleswig-Holsteinischen Universitatsgesellschaft, Nr. 35.) Breslau: 
Ferdinand Hirt, 1931. pp. ii, 62. RM. 4- 

The German member of the Committee of Experts, who was also one of 
the German delegates to the Codification Conference, explains in this study 
the reasons why, in his opinion, the Codification Conference failed. He be- 
gins by attributing the initiative in the League codification work to America 
(via Pan American codification activities), and seems to feel that the move 
has been dangerous for the prestige of the League. He traces the prepara- 
tory work in which he had such a large share, and then sums up the results 
of the conference before attempting to explain, in general and in detail, 
why the conference failed. 

Schiicking’s explanation may be stated briefly: the conference consisted 
chiefly of diplomats bound by instructions from home, rather than of experts 
free to deal with the subject on their own responsibility, and the governments 
at home were not willing to make the concessions necessary for agreement. 
Detailed study of the results regarding territorial waters confirms this general 
analysis. 

It seems to the reviewer that the analysis must be pressed further than 
this if it is to be satisfying. Codification to be effective and binding must 
be official; an unofficial code so sound scientifically as to elicit voluntary 
respect from courts and foreign offices might be achieved anti would be im- 
portant and valuable, but would owe its influence to the soundness of the law 
it contained and to the excellence of its arrangement and phraseology, and 
have no legally binding authority asacode. This being the case, governments 
must at some stage commit themselves, and it is idle to dream of a code en- 
tirely drawn by free experts. Schiicking takes issue with an Irish spokesman 
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who feared the doctrinal intransigeance of the experts, and holds that the 
diplomats or the governments proved still more uncompromising; it is not 
certain that the Irishman was wrong, and if the experts were to prove more 
willing to compromise it would be largely because of their somewhat humorous 
and even cynical realization that nothing much is worth being intransigeant 
about. They might then reach wiser compromises than the diplomats would 
under the same circumstances. But the diplomat and the government can 
hardly take the attitude of the Philistine in the face of the demands of interested 
groups at home, or mere patriotic sentiment, and the game of securing ad- 
vantages is their allotted vocation; hence they cannot indulge in concessions 
until the pressure for some agreement is overwhelming. The simple fact 
seems to be that international sociological pressure for agreed international 
law is not yet great enough to produce this result. 
PiTMaN B. Potter 


Die Satzung des Vélkerbundes. A Commentary by Walther Schiicking and 
Hans Wehberg. 3ded., with the codperation of Viktor Béhmert. Vol. I. 
Berlin: Franz Vahlen, 1931. pp. xx, 604. 31 RM. 


Every student of international relations will welcome this first volume of 
the new and enlarged third edition of what has come to be the standard com- 
mentary on the Covenant of the League of Nations. The first edition of the 
Commentary appeared in 1921, and, after a second edition in 1924, the au- 


thors have now found it necessary to enlarge their study into two volumes, 
the first of which contains the five introductory chapters, followed by the 
Commentary down to Article 7 of the Covenant. 

The bulk of the volume is of itself significant, for it shows that the Cove- 
nant of the League is a living document, calling for interpretation as new and 
unlooked for issues are presented, and developing from precedent to prece- 
dent after the manner of national constitutions. Doubtless the more general 
language used in the Covenant explains the greater necessity of interpreta- 
tion than in the case of national constitutions, but in addition account must 
be taken of the wide diversity of interest on the part of the members of the 
League, and the consequent difficulty of finding a common denominator to 
express their divergent interpretations of the obligations assumed. At any 
rate, it is clear from the most casual examination of these pages that the 
members of the League take very seriously the obligations of their constitu- 
tion. Whatever failures may be attributed to the League in meeting certain 
acute political problems, where the rule of unanimity may be used by a few 
dominant Powers to prevent interference with their special interests, there is 
no doubt that the great majority of the members of the League regard the 
written law of the Covenant as the foundation of a new international order. 
What are the precise obligations assumed, how has the letter of the Covenant 
proved upon closer examination to correspond to the intentions of the mem- 
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bers of the League when signing the document or to vary from that intention, 
what amendments have been found necessary to adapt the Covenant to new 
conditions, what difficulties have been discovered in the machinery of the 
organization, how do the obligations of the Covenant fit in with the obliga- 
tions of more recent international documents, such as the Pact of Paris? 
These and other questions are matters of profound interest to students of 
constructive law, even while governments are contesting in the political 
arena the ability of the League to meet particular problems that directly or 
indirectly disturb the general peace. 

Perhaps the most valuable of the five introductory chapters is that dealing 
with the legal nature of the League of Nations. The authors are of the opin- 
ion that the League is a real confederation of states (Staatenbund), and in the 
discussion of their thesis they examine critically all of the recent literature 
bearing upon the question. They then proceed to distinguish between the 
individual and separate spheres of the several member states and the com- 
mon sphere of the League, showing in detail the internal functions of the 
League and the external position of the League in relation to other states. 
The last of the introductory chapters, dealing with the development of the 
League, will be found of particular interest in that it discusses the ‘‘democ- 
ratization”’ of the League, namely, the development of the League into a 
true world parliament representing peoples rather than governments, the pro- 
hibition of special alliances and secret diplomacy, and the creation of a true 
equality of states. The same chapter also examines the connection between 
the Covenant of the League and the Kellogg Pact, and shows the relation be- 
tween the League and the problems of disarmament, the freedom of the seas, 
and the plan of a Pan-European Union. 

Among the numerous questions discussed in the Commentary, three issues 
of particular legal interest stand out, namely, the relations between the 
Assembly and the Council, the respective jurisdictions of the two bodies, and 
the rule of unanimity in respect to decisions. The discussion by the authors 
of the question whether advisory opinions should be asked of the World Court 
by majority or by unanimous vote of the Council emphasizes the distinction 
between legal and political disputes, and illustrates well the impartiality and 
balanced judgment of the authors in handling controversial issues. An 
elaborate study of the Secretariat of the League is presented in the Com- 
mentary on Article 6, explaining in detail the principles upon which the de- 
velopment of the personnel of the Secretariat has been worked out, and the 
various classes of officials. This is accompanied by an examination of the 
financial administration of the League, and the basis upon which the budget 
has been worked out and the expenses apportioned among the members. 

It is greatly to be desired that so exhaustive a treatise on the Covenant of 
the League should, with the appearance of the second volume, be translated 
into English and made available to a wider circle than that of college stu- 
dents. The twelve years during which the League has been in operation 
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have demonstrated clearly enough that, whatever the political faults of the 
organization, about which there may be difference of opinion, the legal prob- 
lems presented by the League are for the most part fundamental to any so- 
ciety or association of separate nations seeking the same avowed purpose. 
They may therefore be regarded as essential conditions of world organization 
at the present day, and should be studied, not as mere ephemeral issues, but 
as permanent problems of international reconstruction. The more impor- 
tant of these problems will, of course, be those discussed in the second volume 
of the Commentary, the appearance of which will but double our apprecia- 
tion of the scholarly and painstaking work which the authors have so amply 
demonstrated in their first volume. 
C. G. Fenwick 


La Révision des Traités et le Pacte de la Société des Nations. By Miloche M. 
Radoikovitch. Paris: A. Pedone, 1930. pp. 349. 

La Reconstruction du Droit International en Matiére des Traités. By Ivan 
Tomsic. Paris: A. Pedone, 1931. pp. 118. 


These volumes represent a growing literature concerning the numerous 
legal problems which relate to the conclusion and revision of treaties. M. 
Radoikovitch has written an excellent study of Article 19 of the Covenant 
of the League of Nations and of the legal principles which underlie it. His 
work bears some marks of having been finished some time before it was 
published, and it is possibly for this reason that he neglects the ill-phrased 
Havana Convention on Treaties of 1928. Though the doctrine of rebus 
sic stantibus was not clearly established by states prior to the Covenant, that 
doctrine is clearly implied, the author thinks, in Article 19. The article is 
defective in that an invitation to consider a revision of a treaty requires a 
unanimous vote in the Assembly, and in that the invitation when it is ex- 
tended produces no legal obligation upon the states receiving it to proceed to 
a revision. If the states parties refuse to revise a treaty, then it must be 
respected in spite of its recognized inapplicability because of the rule pacta 
sunt servanda. The author would like to see an amendment to the article 
which would abolish the necessity of unanimity, and he wishes the Permanent 
Court of International Justice to be given a competence to deal with legal 
differences arising out of the application of rebus sic stantibus. He points 
out the danger of talking of a revision of territorial adjustments provided 
by treaties, and concludes that insistence on revision of treaties has become 
for some states une véritable machine de guerre, which these states would be 
unwilling to have applied to themselves en retour. 

The volume by M. Tomsié is devoted to the problem of the vices du 
consentment in the conclusion of international treaties. The author follows 
the insistence of M. Alvarez in urging that the individualistic basis of the 
international law of the last century must give way to un esprit international. 
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He illustrates this idea by dealing with the effect of error, fraud, and duress 
on the validity of treaty engagements. In general, any of these will vitiate 
a treaty; but this conclusion is somewhat modified when the author deals 
with concrete situations, as for instance the conclusion (p. 79) that duress 
exercised to compel a state to conclude a treaty is not an injustice in itself 
if it is employed for a purpose consistent with the common good. The 
volume is written in a lofty spirit, but it is difficult to say that it accomplishes 


any definite reconstruction. 
Man.ey O. Hupson 


La Reforme de la Cour Permanente de Justice Internationale. Le Protocole 
de 1929 et le veto de Cuba. By Pereira da Silva. Paris: Recueil Sirey, 
1931. pp. ii, 255. 40 Fr. 

This is a useful study of some of the bristling constitutional problems of 
the Permanent Court of International Justice. In some instances, the 
sketch of the background of these problems is incomplete, and the author 
seems to have made little use of materials not published in French. With 
these limitations, the treatment is fairly exhaustive, the volume is well 
documented, and the result is an important contribution to the literature of 
the Court. 

The author considers the Statute of the Court to be ‘‘a legislative act, even 
a constitutional act of the League of Nations” (p. 50). He denies that it is 
an independent treaty, and points out that all members of the League of 
Nations are bound to contribute to the Court’s expenses even though some 
of them have not become parties to the Protocol of Signature of December 
16, 1920. He opposes, therefore, the procedure which has been followed in 
the effort to revise the Statute, and regards the Assembly to be competent 
to effect a revision. It was a mistake in 1920 to require ratification of the 
Protocol of Signature, and the difficulties with reference to the revision of 
the protocol of 1929 are the consequence. The proposed revision has both 
good and bad features. Its advantages would be the permanent functioning 
of the Court, the more rigorous régime of incompatibilities, and the elimina- 
tion of the second category of judges; its disadvantages would consist in the 
generalization of the system of national judges, and the new provisions con- 
cerning advisory opinions. M. da Silva considers the giving of advisory 
opinions to be a “purely administrative function.”’ He devotes some space 
to the “veto” of Cuba, for which he can find no legal justification, and he 
concludes that other reasons than those stated by the Cuban Government 
must have motivated its action. His anticipation that the Cuban reserva- 
tions would be accepted has not been justified by the events of 1931, and 
the recent withdrawal of these reservations by Cuba leads the reviewer to 
regret that this excellent study was published a year too soon. 

Man.ey O. Hupson 
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Survey of International Affairs, 1930. (Issued under the auspices of the 
Royal Institute of International Affairs.) By Arnold J. Toynbee, 
Assisted by V. M. Boulter. London: Oxford University Press, 1931. 
pp. ix, 605. $7.00. 

Documents on International Affairs, 1930. Edited by John W. Wheeler- 
Bennett. London: Humphrey Milford, Oxford University Press, 1931. 
pp. xii, 264. $4.00. 


Mr. Toynbee’s Survey is easily the best thing of the kind that is being 
published today. It is indispensable to all who are seeking to follow the 
current developments of our international scene, and it deserves a place in 
every public library. This volume stresses the London Naval Conference 
as “‘the great outstanding international success of 1930” which brought 
“relief of international tension in the Pacific”; the threat to European har- 
mony offered by Franco-Italian differences; the Graeco-Turkish settlement— 
“if there were any statesmen living in 1930 who could claim to have ‘made 
history,’ they were Mustafa Kemal and Elefterios Venizelos”’; the Palestinian 
situation which ‘‘took a serious turn for the worse”’ in 1930; and the “‘de- 
liberate re-orientation of the policy of the United States vis-d-vis Latin 
America.”” The year 1930 is pronounced to have been “‘the most critical 
year since 1923, though in the summer of 1931 it already seemed likely to 
be eclipsed, in perspective, by the approaching crisis of 1932.’ An ad- 
mirable analysis of economic tendencies tends to support this conclusion. 
If, as Mr. Toynbee says, “‘the prospects of ‘the Great Society’ into which 
mankind has recently coalesced on western initiative, are a matter of anxious 
consideration among people of all classes and all nationalities in every part 
of the world,” this Survey is rendering a great service by supplying the col- 
lected materials on which those prospects must be judged. 

The third volume of Mr. Wheeler-Bennett’s Documents serves as a supple- 
ment to the Survey. Most of the documents selected are statements of 
government policies by officials, though the texts of various agreements are 
also included. The chronology of treaties in the appendix is excellent, and 
as complete as it can be made. 

Man ey O. Hupson 


The United States and Disarmament. By Benjamin H. Williams. New 
York and London: McGraw-Hill Book Company, 1931. pp. xii, 361. 
Index. $3.50. 


Judged by its title, this volume should be most opportune to meet the 
needs of those who desire to understand better the Disarmament Conference 
now in session in Geneva. It contains valuable data, including an excellent 
summary of the draft convention which serves as the basis for discussion 
by the conference. 

The value of this volume, however, is lessened, in the opinion of the re- 
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viewer, by the fact that the author advances and defends extreme views of a 
decidedly contentious nature, in a somewhat cursory manner. He is far 
from objective in his treatment of the historical background of the Geneva 
Conference and of the various factors involved. He has convictions con- 
cerning nationalism, League of Nations, armaments, wars, and other related 
subjects that make slight allowance for equally ardent differences of opinion. 
It is disconcerting, to say the least, to read this comment on the rdéle of 
Secretary Hughes at the Washington Conference: ‘‘Mr. Hughes was fairly 
well in tune with the sentiments of the large business groups centered in 
New York City” (p. 141). 

The reviewer was tempted to endeavor to suggest some of the points 
where the author does not seem to have done justice to the arguments he 
rejects. But this task assumed such proportions that it is possible to in- 
dicate merely two such instances. Mr. Williams flatly denies in a few 
paragraphs the validity of the thesis so brilliantly supported by Admiral 
Mahan in several remarkable books concerning the influence of sea power on 
history. His criticism of Admiral Mahan might possibly in all fairness be 
turned against himself: ‘‘He can, however, be properly criticized for failure 
at times to adhere to the methodology of scholarship, a failure which prob- 
ably arises from the fundamental defect that he was writing not for abstract 
truth but for argumentative purposes. While the facts in his book are 
usually carefully correct they are marshaled predominantly on one side of 
the question. There is no careful balancing of factors” (p. 16). 

The other instance of the author’s peculiar form of argumentation is his 
insinuation that the United States entered the World War mainly for selfish 
economic reasons. He attaches great significance to a cablegram sent by 
Ambassador Page at London to President Wilson on March 5, 1917, stressing 
the view that the war against Germany was the only way to avoid a financial 
panic in the United States (p. 108). 

Throughout the volume, in numerous instances, appears this unfortunate 
tendency to write “‘not for abstract truth but for argumentative purposes.” 
It is a pity that the author could not have contented himself with an unim- 
passioned, judicial presentation of the historical data and a generous analysis 
of the essential facts concerning disarmament. There may be those, how- 
ever, who will welcome an ex parte argument as an invitation to stimulating 
discussion and illuminating controversy. 

MarRsHALL BRowN 


El Panamericanismo y El Derecho Internacional, By J. M. Yepes. Bogota: 
Imprenta Nacional, 1930. pp. xii, 447. 
The post-war world has adopted the international conference method as 
a sane procedure for codéperation in the complex political, economic, and 
social problems of present-day existence. The Western Hemisphere has 
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been utilizing this conference method to some considerable extent ever 
since Bolivar called the first Pan-American Conference in Panama in 1826. 
This study by Dr. Yepes has as its principal purpose an objective evaluation 
of the work of the Sixth International Conference held at Havana in 1928. 
In order to give the proper perspective on the accomplishments of this con- 
ference, the author has reviewed the work of all the other Pan-American 
conferences in a very complete and scholarly manner. 

In his account of the first conference of Panama, the author shows the 
striking similarity between the proposals and methods worked out by 
Bolivar, and the results achieved almost a hundred years later by President 
Wilson in the Covenant of the League of Nations. A valuable part of his 
study is the analysis of the work of the two congresses at Lima of 1847 and 
1864, to which the United States was not invited. Dr. Yepes regards this 
exclusion as a fundamental error and one of the principal reasons for the 
failure of the conferences. Some attention is also given to the two con- 
ferences held for the codification of private international law held at Lima 
in 1877 and Montevideo in 1888. The author regards the accomplishments 
of the latter conference of transcendental importance in the development of 
the conflict of laws in the Western Hemisphere. 

In his survey of the five International American Conferences preceding 
the Havana Conference, the author pays particular attention to the progress 
of international law among the American States, noting the development of 
rules for the treatment of aliens, the extradition of criminals, the formulation 
of the Drago Doctrine to prevent intervention, and the acceptance of the 
Gondra Convention for the peaceable settlement of disputes between Amer- 
ican States. He regards the fifth conference held at Santiago, Chile, in 
1923 as a landmark in the impetus which it gave to the codification of inter- 
national law in the Americas. 

The last half of the work is devoted to a careful and impartial study of the 
Havana Conference, which the author attended as a delegate from Colombia. 
The International Commission of American Jurists had made available its 
remarkably complete draft code of private international law and the twelve 
conventions of public international law which it regarded as ready for codifi- 
cation, and it is to this part of the conference work that most careful con- 
sideration is given. The question of intervention is considered at great 
length, and the position of the United States criticized severely. After 
commenting upon and analyzing the various conventions regarding the status 
of foreigners, treaties, diplomatic and consular agents, maritime neutrality, 
rights and duties of states in civil warfare, and the pacific solution of inter- 
national disputes, the author concludes that the Havana Conference missed 
& great opportunity in failing to reach an agreement upon the fundamental 
principles of international law. 

Dr. Yepes also discounts the value of the arbitration treaty issuing from 
the Arbitration and Conciliation Conference of Washington of 1928-29, on 
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the ground that it did not specifically exclude pecuniary claims from the 
jurisdiction of obligatory arbitration, yet he rather paradoxically raises as 
another objection the fact that the convention does not require arbitration 
for ‘‘all disputes of every nature arising between two or more American 
States.” 

The volume is a meritorious piece of work and gives an excellent bird’s- 
eye view of the development up to the present time of international law in 
the Western Hemisphere. 

GraHaM H. Stuart 
BRIEFER NOTICES 


Die Internationale Juristische Person. By Hans von der Liihe. (Gdt- 
tingen: Vanderhoeck und Ruprecht, 1931. pp. 87. RM. 3.60.) This is 
a brief study of the status of the international administrative union as a 
person of international law. The author analyzes the requirements for the 
existence of international juristic persons, the different forms of international 
juristic persons, and their varying status and powers. A great deal of 
reliance is placed upon secondary writers, especially the Italians, although 
the writer attempts to produce conclusions and a doctrine of hisown. The 
international union is a person not only of international law proper, but a 
person in the law of all the signatory states and hence at private interna- 
tional law. Its powers, capacities, or rights depend upon the action by 
which it is created, particularly its substantive rights, but also flow from 
general international law (procedural rights). The general result is to give 
to the international union a status and a range of legal powers rather greater 
than have hitherto been recognized as belonging to it. P. B. Potrrer 


American Participation in the China Consortiums. By Frederick V. 
Field. (Chicago: University of Chicago Press, 1931. pp. xii, 198. $2.00.) 
This study was undertaken on the invitation of the American Council of 
the Institute of Pacific Relations. Its purpose is to present ‘‘a clear state- 
ment of the origins, purposes and history of the Consortium agreemenis,”’ 
with particular emphasis upon the consortium ‘‘as an international method 
of aiding the economic development of China.’’ It does not, therefore, 
attempt to present wholly new material. While the study was intended as 
a handbook of data for the Hangchow Conference of the Institute of Pacific 
Relations, it is of more general value in view of current interest in various 
methods of international financial controls. (See, in this number, the re- 
view of Millspaugh, Haiti under American Control.) The book might have 
been more authoritative had the author not restricted himself to the use of 
American sources of information, even though he concerns himself primarily 
with American participation in the consortiums. However, the limitation 
was intentional, and Mr. Field considers the book as a ‘data paper” to 
assist in reaching a judgment rather than as a complete analysis of the prob- 
lem in hand. Watrter H. C. Laves 
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The Submarine in War: A Study of Relevant Rules and Problems. By K. 
Mori. (Tokyo: Maruzen and Co., 1931. pp. viii, 185. Index.) This 
little book, by a young Japanese jurist, contains a review and evaluation of 
the policy of Great Britain and Germany during the World War in respect 
to contraband, the use of mines, war zones, blockade, and other measures 
of maritime war. The development of Germany’s submarine policy, the 
controversy between the United States and Great Britain in respect to 
neutral rights, and the entrance of the United States into the war are in 
turn discussed. The wholesale destruction of merchant vessels by German 
submarines, he thinks, cannot be justified. On the other hand, the disre- 
gard by Germany’s enemies of the distinction between conditional and ab- 
solute contraband was no less unjustifiable, and so was the extension of the 
doctrine of continuous voyage to blockade. Neutral nations, he thinks, 
should permit belligerents to bring prizes into their ports in order to remove 
the necessity or excuse for destroying them, and they should likewise permit 
belligerent submarines to enter their ports and waters on condition that they 
navigate on the surface. J. W. G. 


The International Court. By Edward Lindsey. (New York: Thomas 
Y. Crowell Co., 1931. pp. xix, 347. Index. $3.75.) Here is to be found 
in orderly and readable form the essential facts concerning the origins and 
the functions of the Permanent Court of International Justice at The Hague. 
The inevitable historical background is furnished in brief and discriminating 


form. The organization of the Court, its jurisdiction, its advisory opinions, 
its decisions, and its beneficent rédle in the formation of rules of law are set 
forth most clearly and fairly. Though not of great merit from the stand- 
point of originality, it is nevertheless a solid, valuable volume for reference 
by those who seek a thorough and unbiassed understanding of this great 
international tribunal. Puitip MARSHALL BROWN 


Die deutsche Rechtsprechung auf dem Gebiete des internationalen Privatrechts 
im Jahre 1929. By Fritz Deike. (Berlin and Leipzig: Walter de Gruyter 
& Co., 1930. pp. 254. RM. 12.50.) This is a supplement to Volume 
IV of the Zeitschrift fiir auslindisches und internationales Privatrecht, and 
contains a collection of German decisions for the year 1929 in the field of 
international relations. A similar supplement appeared in 1928 for the 
decisions published in 1926 and 1927, and in 1929 for the decisions of 1928. 
The present volume contains 181 decisions, including a number of unpub- 
lished ones, of different German courts. Of these, 164 belong to the subject 
of private international law, and of the rest, eight relate to the Treaty of 
Versailles, four to the subject of nationality, and five to the law of foreigners. 
The cases on private international law cover a great variety of topics, such 
as patents and copyright, trademarks and unfair competition, currency and 
valorization, civil procedure and bankruptcy, and the enforcement of foreign 
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judgments and arbitration awards. None of the decisions would appear to 
announce strange or radical doctrines in the light of the German law relating 
to the questions involved; many of them, however, are of interest from a com- 
parative point of view. It is astonishing that there should have come 
before the German courts in a single year such a large variety of cases, 
necessitating the application of the law of Austria, Belgium, Brazil, Czecho- 
slovakia, Denmark, England, France, Italy, Latvia, Lithuania, Nether- 
lands, Poland, Soviet Russia, Switzerland, Turkey, and the United States. 
E. G. LORENZEN 


International Communications: The American Attitude. By Keith Clark. 
(New York: Columbia University Press, 1931. pp. 261. Index. $3.75.) 
The four chapters of the book deal with the Universal Postal Union, the 
International Telegraph Union, submarine cables, and the International 
Radio Union (to use the author’s term). Each chapter contains a brief 
discussion of some of the more important international conferences which 
dealt with the particular subject, a short description of the international 
machinery set up, and a statement of the American attitude toward the 
conferences or toward certain problems arising in connection with the sub- 
ject. For one who desires a general view of the formal aspects of any of the 
subjects treated, the book will be of interest. IrvIN STEWART 


Foreign Relations of the United States, 1918, Russia, in three volumes. 
Vol. I. (Washington: Government Printing Office, 1931. pp. lxxiv, 754. 
Index. $1.75.) This volume, the first of a special series of three dealing 
with Russia in the revolutionary period, is most welcome. It includes cor- 
respondence and papers appropriately assembled under the title ‘‘ Political 
Affairs and Diplomatic Relations,’ and covers for the years 1917-18 “‘the 
transformations of the [Russian] central government, its relations with for- 
eign governments, and the attitude of the United States and other govern- 
ments toward the successive régimes and their policies.’ (Preface, p. iii.) 
The remaining volumes will be entitled ‘‘ Disintegration and Foreign Inter- 
vention” and ‘‘Economic Relations’ respectively. The volumes will be 
separately indexed. The general principles governing the compilation and 
editing of the papers are those set forth in the preface to Foreign Relations, 
1914, Supplement, pp. iii-iv. With few exceptions, the papers are arranged 
under each topic according to the dates on which they were sent. The 
papers in this first volume are a revelation of the medley of discordant voices 
advising the Department of State during two critical years. It is little 
wonder that United States policy appeared at times to be halting and in- 
consistent. The wonder is that irremediable mistakes were so consistently 
avoided. E. D. D. 


Das Recht zum Kriege im Vélkerrecht. By Hans Keydel. (Leipzig: 
Robert Noske, 1931. pp. 80. RM. 4. Frankfurter Abhandlungen zum 
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modernen Vélkerrecht, Heft 24.) This dissertation traces the history of war 
in international law, from Grotius to the Kellogg Pact. There is a commen- 
tary on the League system, evolved from the text of the Covenant, aided by 
two German works now eight years old. Little reference is made to League 
debates or to the Council’s jurisprudence. Art. 16 (sanctions) by its express 
reference to Arts. 12, 13, and 15, is construed to be inapplicable to breaches of 
Arts. 10 or 11, or to Art. 17. The author’s purpose is to determine the legal 
effect of various conventional obligations, rather than to appraise a system in 
action. CHARLES FAIRMAN 


La Société des Nations et le Rapprochement Economique International. 
By F. A. Van Woerden. (Hague: Martinus Nijhoff, 1932. pp. viii and 298. 
No index. 8 gulden.) Written for the ‘‘educated layman” by a member of 
the economic division of the Dutch Foreign Office, this book presents a 
rather dull survey of the achievements of the League of Nations in the 
sphere of economic coéperation. It consists in a succession of bare outlines 
of the League’s efforts to effect the solution of European economic difficulties. 
The work is primarily informative, a record rather than an analysis, and 
concerns itself with the aims rather than the methods of codperation. The 
technical and political complexities of international economic organization 
are, therefore, not touched upon except as they appear incidentally in the 
quotations and adaptations of language with which the book is loaded. The 
author concludes upon the familiar meliorist note. To the scholar, the book 
is useful principally as a chronology and bibliographical aid. 

SANFORD SCHWARZ 


Soviet Administration of Criminal Law. By Judah Zelitch. (Philadel- 
phia: University of Pennsylvania Press, 1931. pp. xx,418. Index. $5.00.) 
Mr. Zelitch’s book is an able study of a field of Soviet activity as yet but little 
explored. The history of the development of courts and tribunals, with spe- 
cial emphasis upon the criminal courts, serves as a preliminary to a detailed 
analysis of their organization and methods of criminal procedure, which are 
treated with commendable care and unbiassed exactness under such headings 
as prosecution, proceedings prior to trial, the trial itself, judicial review of 
criminal cases, and execution of criminal sentences. Chapters on the 
“Procuracy,”’ the ‘‘ Personnel of the Soviet Judiciary” and on “Impressions 
and Observations’”’ lend completeness to the study, while the style is clear 
and convincing. Frequent references to official sources, a well composed 
index and an extensive appendix render the book scholarly and authoritative. 
The social, economic and human background against which the Soviet 
legal system is projected gives the book an additional value not only for stu- 
dents of law, but for the general public as well. One cannot but regret that 
the author omitted any analysis of Soviet Criminal Law itself. Even a 
brief résumé would have greatly facilitated the understanding of the char- 
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acteristic forms which the ideas of justice and the Soviet administration of 
criminal law have assumed under the Régime of the Dictatorship of the 
Proletariat. T. A. Taracovuzio 


French Public Opinion and Foreign Affairs, 1870-1914. By E. Malcolm 
Carroll. (New York and London: The Century Co., 1931. pp. x, 348. 
Index. $3.50.) The purpose of this excellent study, as stated by the author, 
is to de-emphasize the one-sided view of international relations based solely 
upon diplomatic history. Public opinion is selected by the author as one of 
the most important factors in the needed adjustment. This unique work, 
which carries a great deal of reader interest, traces through newspapers and 
periodicals the course of public opinion in France on important questions 
affecting international relations during the troublous period from 1870 to 
1914. It deals with the era of public hysteria following the Franco-Prussian 
War, the various crises which arose out of the attempts at colonial expansion, 
such as the Fashoda, Dakir and Agadir incidents, and the maneuvers which 
brought about an accord first with Russia and later with England. The 
author demonstrates the manner in which public opinion was molded, for 
example, through the Russian subsidy of the French press and articles in- 
spired by government officials, and the use made of such opinion by politi- 
cians and statesmen, either as a reason for some action or as an excuse for 
inaction. The work exceeds its stated purpose, as it furnishes a colorful 
background to the prosaic diplomatic history of the period. 

EpWARD YARDLEY 


The Anglo-Japanese Alliance. By Chung-fu Chang. (Baltimore: The 
Johns Hopkins Press, 1931. pp. x, 315. Index. $2.75.) Notwithstanding 
all that has been written in the last twenty years on the Anglo-Japanese alli- 
ances, it is worth while, even necessary, to go over the ground again in the 
light of the recently available new documentary material from the British 
and Continental archives. It must indeed be difficult for a Chinese scholar 
to write of the alliances as objectively as Dr. Chung has done. The value of 
the study is not so much in the new interpretations which have been sug- 
gested, as in the very extensive bibliographic references both to current lit- 
erature and to official document. This monograph is the simplest hand-book 
for the student who desires to strike directly into source material. Its use 
will save a great deal of time. It should be added, moreover, that no other 
student has so clearly laid bare, as has Dr. Chung, the significance of the 
conversion of Great Britain from reliance on China to dependence on Japan 
during and immediately after the Sino-Japanese War. 

TyLeR DENNETT 


National Sovereignty and Judicial Autonomy in the British Commonwealth 
of Nations. By Hector Hughes. (London: P. 8. King & Son, Ltd., 1931. 
pp. xiv, 184. Index. 9s.) The authority and jurisdiction of the Judicial 
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Committee of the Privy Council as a court of final appeal from the highest 
courts of the Dominions formed the subject of discussion at the Imperial 
Conferences from 1911 to 1930. The author outlines the objections laid 
against the exercise of this jurisdiction, and proposes to meet the objections 
by enlarging and strengthening the various supreme courts of the Dominions 
and by making them more independent of sectional bias and government 
influence. He believes it would then be safe to abolish further appeal to the 
Privy Council from the Dominions, allowing its jurisdiction to remain un- 
impaired, however, in the case of colonies and dependencies. The interest 
which the book has for students of international law is its treatment of the 
nature of Dominion sovereignty and the relation of the various units of the 
British Empire one to another. The author warmly supports the proposal 
made at the Imperial Conference of 1930 for a Commonwealth tribunal 
to be constituted ad hoc in the event of an inter-Dominion dispute. The 
author seems to entertain no doubts about the coherence of such a system. 
We venture to believe that a constitutional draftsman would not be helped 
very much by the author’s conclusion that ‘‘no artificial association of na- 
tions arranged by governments can be as real or lasting as the voluntary 
associations of peoples’”’ (p. 136). 

De V Arbitrage Commercial, particuliérement en Matiére Internationale. 
By Robert Vulliemin. (Paris: Librairie Arthur Rousseau, 1931. pp. 
247. 40Fr.) The development of an effective system of commercial arbi- 
tration between disputants located in different countries has been due 
largely to the efforts of trade associations, like the International Chamber of 
Commerce, working in coéperation with the Economic Committee of the 
League of Nations. The author has written a timely monograph comparing 
the laws of France, Germany, Great Britain and the United States relating 
to commercial arbitration. He also deals with the conflicts of law and juris- 
diction growing out of general clauses for arbitration entered into before any 
dispute has arisen. These clauses compromissoires are often found in con- 
tracts made in one country but to be executed in another where their validity 
or effect may be called into question. The author points out that legislation 
and judicial decisions in some countries thwart progress in the establishment 
of a system of international commercial arbitration supplementary to the 
national courts. He discusses the provisions of the Convention on Com- 
mercial Arbitration of September 24, 1923, ratified by 25 nations, including 
Great Britain, but not by the United States. His belief that the absence of 
every form of jurisprudence is inherent in the notion of arbitration and that 
to apply the law is not a part of its mission (p. 201) will scarcely commend 
itself to judges and lawyers in this country. It seems a needlessly extreme 
view, though doubtless its dangers are minimized by the surveillance exercised 
by committees of the particular chamber under whose auspices an arbitration 
is usually conducted. 
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Le Japon d’Outre-Mer. By M. Moncharville. (Paris: A. Pedone, 1931. 
pp. 238.) This small volume might be termed a handbook on Japan’s over- 
seas territories. The author, after a historical résumé deals, in turn, with 
Taiwan, Chosen, Kwantung leased territory, the South Sea mandate and 
Karafuto. He adds a chapter on the South Manchuria Railway. His 
scheme of treatment for each territory includes administration, natural re- 
sources, economic and social development and features of historical or 
geographical interest. Relatively slight attention is given to legal and 
structural phases of government, chief interest being centered upon func- 
tions, such as education, monopolies, public works, finance, and assistance to 
agriculture, mining, forestry, fisheries, etc. 

M. Moncharville does not cite authorities, but his treatment bears out his 
introductory statement that it is essentially based upon documents and upon 
personal observation, in 1930, of all areas except Karafuto and the mandate. 
He presents a factual study in a most interesting style, expressing enthusias- 
tic commendation of Japanese colonial policy and administration, which he 
finds worthy of comparison with European. From ascholarly point of view, 
the work is lacking on the critical side. 

The Japanese Population Problem. By W. R. Crocker. (New York: 
Maemillan Co., 1931. pp. 240. Index. $4.00.) The author, an Austra- 
lian, seeks to demonstrate that ‘‘ Japanese foreign policy will be determined 
by her population problem” (p. 214). From an examination of an imposing 
body of source material and secondary works—and, apparently, some first- 
hand observation—he finds that Japanese agriculture has reached the point 
of diminishing returns. With too many people trying to live on the land, 
agriculture is almost intolerably depressed. Yet insufficient food grains are 
produced to supply the present population. Although the true birth rate of 
Japan proper is declining and standards of living are rising, the population is 
likely to increase to at least 80,000,000 within the next generation. Thus 
the problem will increase in difficulty, and with this increase will come a 
greater danger of social revolution. Machine farming, changes in diet, and 
more intensive cultivation of colonial land, can but slightly alleviate the situa- 
tion. Mr. Crocker discusses thoroughly Japan’s decision to take the route 
of industrialization. But he counsels relief through emigration and suggests 
areas for Japanese immigration. While possibly students of international 
politics will find his preliminary chapter somewhat superficial, they are 
likely to agree that the body of the work is a substantial and interesting 
analysis of Japan’s population problem, and to thank the author for bringing 


so much scattered technical data to them in easily understandable form. 
H. 8. QuiGLEy 


Handbook of the League of Nations since 1920. By Denys P. Myers. (Bos- 
ton: World Peace Foundation, 1930. pp. viii,320. Appendices. Seventy- 
five cents.) This is an excellent little handbook on the League of Nations 
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and its activities since its organization. After describing what the League 
of Nations is and the organs of the League, the author takes up the promo- 
tion of international codperation and shows what has been done by the vari- 
ous technical organizations of the League, such as the Economic Committee, 
the Financial Committee, the Communications and Transit Organization, 
the Health Organization, the Intellectual Codperation Committee, etc. The 
author describes the efforts made in respect of the suppression of opium traf- 
fic, the traffic in women, child welfare, relief of refugees and distress, man- 
dates and backward peoples, protection of minorities, administration of the 
Saar Basin and Danzig, and codification of internationallaw. The author de- 
votes a separate section to the achievement of peace and security, including 
disarmament, arbitration and pacific settlement of disputes. On the whole, 
this volume is a very useful and full review of the work of the League for the 
past ten years. 

The End of Exterritoriality in China. ByThomasF. Millard. (Shanghai: 
The A. B. C. Press, 1931. pp. vii, 278, Appendices, Index. Bibliography.) 
As stated in the preface, the author has been an employee of the Chinese 
Government during a considerable time when the events related in this book 
were taking place, and still is such an employee. Hestatesthat the purpose 
of the book is to present the conditions and circumstances that have attended 
the institution of exterritoriality in China and the reasons and methods of the 
Chinese Government in bringing the system to anend. The book covers in 
the first chapter the attempt of China in 1931 to abolish exterritoriality by 
mandate. The second chapter deals with the origins of exterritoriality and 
Chinese attempts to negotiate a release from it at various times. At the 
Washington Conference, the Powers agreed to investigate the question of the 
abolition of exterritoriality, and in 1926 a commission reported on the sub- 
ject. The subsequent negotiations with the Powers resulted in failure, as re- 
lated in Chapter III. The prospect as to carrying out the mandate of 1931 
proposing to abolish exterritoriality as of January 1, 1932, is covered in the 
next chapter. This chapter also deals with the proposed special courts for 
foreigners, the new Chinese code, the question of foreign settlements and the 
like. Not the least interesting part of the work is the appendices of 120 
pages of useful data, including a detailed statement as to the working of 
exterritorial jurisdiction in China under the treaties of the various Powers, a 
list of modern courts in China, a list of modern prisons, a statement regarding 
legal reforms in China, a synopsis of the new Chinese Codevof Criminal Pro- 
cedure, and a statement as to the foreign residential concessions and settle- 
ments in China. L. H. WooLsry 


The World Court, 1921-1931. By Manley O. Hudson. (Boston: World 
Peace Foundation, 1931. pp. 245, xiv. Index. $2.50.) This handbook 
on the Permanent Court of International Justice is a very valuable text- 
book for the student and manual for the general reader. Most of the infor- 
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mation included in it may be gathered from the official annual reports and 
other publications of the Court and League of Nations, but the non-expert 
reader must first locate where they may be consulted and then be sure he 
knows how to use them properly. Professor Hudson has therefore done a 
very useful thing by placing his expert knowledge of the subject and acquaint- 
ance with the documents in this convenient form at the service of the reader. 
The history of the Court is briefly but adequately told; brief summaries of the 
relevant facts and holding of the Court in each judgment, order and advisory 
opinion are given; the texts of the instruments relating to the Court and of 
the correspondence and documents concerning the proposed ratification by 
the United States are reprinted. In addition, there are lists of important 
data covering the chronology of the Court, its membership, and the signature 
and ratification of the several Court protocols. Readers of the JouRNAL 
familiar with Professor Hudson’s series of annual articles on the work of the 
Court need no assurance of the high quality and reliable character of his work. 

Subject Index of the Treaty Series and Executive Agreement Series. Publica- 
tion No. 291 of the Department of State. (Washington: Government Print- 
ing Office, 1932. pp. 214. 60¢.) Workers in international law must feel 
gratified at the progress in the development of the publication program 
of the Department of State, following their successful efforts a few years ago 
in urging increased appropriations by Congress to provide more adequate 
public information and documentary material from that Department. We 
now have in this latest publication a subject index which should prove, as the 
Department hopes, helpful in connection with the study and examination of 
the treaties of the United States. The pamphlet contains a numerical list 
of the treaty series, not heretofore available, followed by an alphabetical 
list of subjects, and a subject index with references to the treaties. The plan 
of the index is described, and the Historical Adviser of the Department, who 
states that the publication is experimental, requests criticisms and sugges- 
tions by those who have occasion to use the present index. 

GerorceE A. FINcH 


Annuaire de la Société des Nations, 1931. Prépare sous la direction de 
Georges Ottlik. (Genéve: Editions de l’Annuaire de la Société des Nations, 
1931. pp. xvi, 723. Index.) This very useful yearbook, now in its fifth 
year, has become indispensable, not only to students of the League of Na- 
tions, but also to the numerous people who participate in its work each 
year. It is both a Who’s Who and a Statesman’s Yearbook, and it deserves 
a place on one’s sbelves alongside such publications. The information in 
this volume, covering the period from June 30, 1930 to May 23, 1931, is 
accurate and reliably complete. 

The British Year Book of International Law, 1931. (Royal Institute of 
International Affairs. London: Humphrey Milford, Oxford University 
Press, 1931. pp.vi, 271. Index. 16s.) This standard year book is now 
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in its twelfth year of issue. This number contains articles by J. L. Brierly, 
“The Future of Codification”; H. C. Gutteridge, ‘‘The Unification of the 
Law of Bills of Exchange”; H. Lauterpacht, ‘‘ The So-Called Anglo-American 
and Continental Schools of Thought in International Law’’; P. L. Bushe- 
Foxe, ‘‘The Court of Chancery and Recognition 1804-31’’; Julius Stone, 
“The Legal Nature of the Minorities Petition’’; and Alexander P. Fachiri, 
“Recognition of Foreign Laws by Municipal Courts.’’ It contains also 
notes, decisions of international and national tribunals, and numerous re- 
views (which unfortunately are not signed). The year book has become 
indispensable to every library of international law. 

La Commission Européenne du Danube et Son Oeuvre de 1856 a 1931. 
(Paris: Imprimerie Nationale, 1931. pp. viii, 526.) This volume, which 
is published as a result of a decision of the European Commission, is a fit 
celebration of 75 years of an important international institution. It rep- 
resents chiefly the work of M. Francis Rey, the Secretary-General. Subject 
to official limitations, it is exhaustive and authoritative. The history is 
brought down through 1930, and therefore does not cover the pending 
negotiations for giving effect to the advisory opinion of the Permanent Court 
of International Justice of December 8, 1927. For the purposes of scholars, 
the volume is insufficiently documented, but the reprints of treaty texts, 
though without sufficient citations, and the adequate charts, tables, and 
maps make it extremely useful. Unfortunately, the volume contains no 
bibliography of the numerous publications concerning the commission. 
It is a pleasure to know that one public body in the world can find it possible 
to celebrate its turning a corner with such a de luxe volume. 

Hand Book of Commercial Treaties, etc., with Foreign Powers, 4th ed. 
(London: His Majesty’s Stationery Office, 1931. pp. liv, 1171. Index. 
$5.50.) Thisis an extremely useful volume for any study of the international 
law of commerce. Only English texts or translations are published, of 
treaties to which Great Britain is a party. From the point of view of 
scholars, the editing is inadequate; few references are given and citations to 
official texts are lacking. As a hand book for ready reference, however, the 
volume is invaluable. It is a companion volume to the Handbook of Com- 
mercial Treaties, published by the United States Tariff Commission in 1922, 
which ought now to be brought up to date. 

Ten Years of International Jurisdiction. (Leyden: Sijthoff, 1932. 152 
pp.) This attractive little brochure, in English and French, was published 
on February 10, 1932, in celebration of the tenth birthday of the Permanent 
Court of International Justice. It is not one of the official publications of 
the Court, though apparently issued with its approval. President Adatci 
explains in an introduction: ‘‘It is not the intention of the Court in any man- 
her to commemorate this tenth anniversary: first, because ten years rep- 
resent far too brief a period in the life of an international institution; and 
secondly, because the true réle of the Court is not to pause in contemplation 
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of its past achievements but to press forward with its gaze fixed upon the 
future; moreover, the continuity of the Court, which is its most essential 
characteristic, would forbid any arbitrary subdivision of its performances in 
terms of time.’’ The contents of the brochure constitute ‘“‘a revised and 
corrected edition’’ of a chapter in “‘Ten Years of International Codperation”’ 
(Geneva, 1930)!; the first half describes the organization and jurisdiction 
of the Court, the second half describes its work down to February 4, 1932. 
The volume ought to be on the desk of every member of the United States 
Senate. 

Constitutional Development of the League of Nations. By Paul K. Walp. 
(Lexington: University of Kentucky, 1931. pp. vii, 183. Index. $2.00.) 
This volume does not live up to its interesting title. The writer took it as 
his purpose ‘‘to determine the relationship, inter se, of the Council and the 
Assembly in order to know the place each occupies in the constitutional 
structure of the League.’’ His study has not accomplished that purpose. 
He jumbles the activities of the League of Nations (p. 14); too much at- 
tention is given to the drafting of the Covenant, a subject much better 
treated elsewhere; and too little attention is given to the substance of Coun- 
cil and Assembly decisions. The writer neglects the effect of the Assembly’s 
control of finance; though he discusses at length a supposed contest between 
Great Powers and other Powers, he places little emphasis on the change in 
the influence of the former due to the increase of the number of members of 
the Council. The following statements reflect the judgment and accuracy 


in the work: “‘When people learn to exchange views as now their 
intermediaries do the course of international codperacy will be won”’ (p. 
130). The Permanent Court of International Justice ‘‘was established by 
a committee of jurists. . . . In the case of the Court, an autonomous organ 
to some extent, the Council and the Assembly both have the functions of 
supervision and control well distributed between them”’ (pp. 133-4). The 
bibliography is altogether inadequate. Man tey O. Hupson 


1 Reviewed by John H. Latané in this Journat, Vol. 25 (1931), p. 404. 


REVIEW OF CURRENT PERIODICALS 


By Cuarues G. Fenwick 
Bryn Mawr College 


REVUE DE Droit INTERNATIONAL ET DE LEGISLATION Compares, 1931, 
No. 1. 


L’Union continentale européenne, by Y. de la Briére (pp. 1-36), surveys 
the progress of Briand’s proposal for a federation of European states, and 
finds in the Study Committee for a European Union and in the several 
economic committees associated with it the actual beginning of the union. 
La responsabilité des Etats d la Conférence de la Codification de la Haye, by 
E. M. Borchard (pp. 37-60), analyzes the conflicting positions taken upon 
the question of responsibility of the state for wrongs done to aliens and recom- 
mends that international tribunals be left to work out rules of law empiri- 
cally. La banque des réglements internationauz, by L. Trotabas (pp. 61- 
84), explains the purpose and shows the progress to date of the Bank for 
International Settlements. La réglementation de l'emploi des sous-marins 
en cas de guerre, by A. H. Philipse (pp. 85-102), compares Art. 22 of the 
Treaty of London with the provisions of the unratified Treaty of Washing- 
ton in order to discover whether the dangers apprehended from the use of 
submarines need be feared any longer. La codification des lois sur la nation- 
alité d la Conférence de la Haye, by J. Van Houtte (pp. 103-119), analyzes 
critically the convention adopted at The Hague, together with the protocols 
and the voeux, and urges that from the partial success of the conference 
states learn the lesson of taking into account the “international repercus- 
sions” of domestic laws on the subject of nationality. Le Congrés interna- 
tional postal de Londres, 1929, by H. R. Turkel (pp. 120-130), gives a brief 
summary of the problems before the conference and the action taken in 
regard to them. Une nouvelle théorie de UV Etat fédéral, III, by J. L. Kunz 
(pp. 181-149), having discussed fundamental principles of federalism in an 
earlier installment, proceeds to survey the special problems presented by 
the federal state in their relation to a general theory (to be continued). 

Ibid., No. 2. La Conférence impériale de 1930, by W. I. Jennings (pp. 
181-219), points out that in view of the inability of the conference to agree 
upon a solution of the economic problems confronting the Empire, greater 
prominence was given to political issues than would otherwise have been 
the case. These problems may be divided into four categories: the disallow- 
ance of Dominion legislation and the reserved right of the Crown in respect 
to it; the extraterritorial effect of Dominion legislation; the law of 1865 with 
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respect to the validity of colonial laws; and legislation on the subject of the 
merchant marine. La souveraineté du Danemark sur le Groenland, by G. 
Rasmussen (pp. 220-233), reverts once more to the acute controversy 
between Denmark and Norway in regard to the eastern coast of the arctic 
island and, omitting the historical background covered in an earlier number 
of the Revue, proceeds to discuss certain points advanced by the supporters 
of Norway’s claims, chiefly bearing upon the question whether before 1814, 
when the two states were united under a single crown, Greenland belonged 
to Denmark or to Norway, and upon the meaning of the stipulations of the 
treaty of 1924 by which the two parties reached certain practical conclusions 
with respect to the access of Norwegian fishing vessels to the east coast of the 
island. L’avis consultatif No. 17. L’affaire des communautés gréco-bulgares, 
by C. Ténékidés (pp. 234-261), analyzes the issues involved in the advisory 
opinion of the Permanent Court on the interpretation of the convention of 
November 27, 1919, between Greece and Bulgaria involving the reciprocal 
and voluntary emigration of the Greek and Bulgarian minorities, and makes 
constructive suggestions for the settlement of the minority problem between 
the two countries. Quelques observations sur la notion de guerre d’agression, 
by O. Unden (262-267), examines critically the several attempts that have 
been made to define the term ‘‘aggressor”’ in respect to the application of 
international sanctions. Le projet de conférer d la Cour permanente de Justice 
internationale des fonctions d’une instance de recours, by R. Erich (pp. 268- 
279), discusses a proposal made to the Ninth Assembly of the League of 
Nations showing the advantages of conferring upon the Permanent Court 
jurisdiction as a court of appeal in cases involving a dispute as to the com- 
petence of arbitration courts under special treaty agreements. Une nou- 
velle théorie de V Etat fédéral, by J. L. Kunz (pp. 280-302), completes the 
earlier installments by a comparative study of the organization of the fed- 
eral state, including the division of powers and the legal relations between 
the member states and the federal state and the problem of federal execu- 
tion. La premiére Conférence pour Vunification du droit fluvial, by J. P. 
Niboyet (pp. 303-324), distinguishes between the public international law 
of rivers and the problems of civil and commercial law created by the use of 
international rivers, and sets forth the provisions of the three conventions 
signed at the conference which met at Geneva, November 17—December 9, 
1930, dealing respectively with the flag, the status of vessels, and wharfage 
(to be continued). Nouvelles tendances dans le droit fluvial international, by 
A. W. Quint (pp. 325-340), deals with the modern problems created by the 
use of rivers for irrigation and particularly for the generation of electrical 
power, and suggests the need of the codperative use of international rivers 
by the riparian states. La théorie des droits acquis d’aprés Antoine Pillet, 
by P. Wigny (pp. 341-363), examines critically the distinction made by 
Pillet between the acquisition of rights by individuals in one country and 
the recognition of those rights by the courts of another country. Les occu- 
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pations étrangéres en Belgique sous l’ancien régime, by F. de Visscher (pp. 
364-374), reviews a recent volume on a phase of the law of war by van 
Houtte, La Théorie et la Pratique de la Conquéte dans V'ancien droit. 


REVUE GENERALE DE Droit INTERNATIONAL PuBLic, 1931, No. 1. 


L’Amphictyonie de Delphes e la Ligue de Corinthe, by C. Ténékidés 
(pp. 5-20), discusses critically a dissertation by Professor Cougéas, of the 
University of Athens, under the title, ‘‘The Idea of a League of Nations 
among the Ancient Greeks.”” La Politique de Paix des Etats-Unis, by R. L. 
Buell (pp. 21-61), describes the recent foreign policy of the United States in 
respect to international codperation by the acceptance of the principle of 
international legislation by conference, the peaceful settlement of disputes, 
and the prescription of sanctions against the aggressor. La tréve douaniére 
et la Conférence de Genéve, by J. Lhomme (pp. 62-90), examines in detail the 
origins of the conference, its work and the scope of the results attained. 

Ibid., No. 2. L’aviation sanitaire devant la XIV* Conférence internationale 
de la Croiz-Rouge, by Ch.-L. Julliot (pp. 145-214), is an exhaustive study, with 
bibliographies, of the draft convention adapting to aerial warfare the princi- 
ples of the Red Cross conventions, both in time of peace and in time of war. 
Considérations sur l’euvre de la premiére Conférence de Codification, by M. 
Liais (pp. 215-228), seeks to show why the results of the conference were not 
more successful. 

Ibid., No. 3. La notion des droits acquis et son application en droit inter- 
national public, by A. Cavaglieri (pp. 257-296), develops at length the au- 
thor’s thesis that the theory of “‘acquired rights” cannot solve the problem 
of the non-retroactivity of laws either in national or in international law. 
Le statut international de Iraq, by J. Stoyanovsky (pp. 297-339), analyzes in 
detail the special problems presented by Iraq under the headings of treaties 
and conventions, nationality and diplomatic protection, and foreign rela- 
tions. 

Ibid., No.4. Leconcept de souveraineté, by J. E.G. de Montmorency (pp. 385— 
405), deals with the theory of sovereignty as a social phenomenon and shows 
that in community life the delegation of powers is not only compatible with 
sovereignty but is an essential part of it. La souveraineté et le droit territorial 
de l'état, by S. Tachi (pp. 406-419), develops the thesis that territorial right 
is distinct from sovereignty itself or the power of command over the persons 
who occupy the territory. La Cour Permanente de Justice Internationale 
et les droits et intéréts des particuliers, by T. Sobolewski (pp. 420-437), argues 
that the jurisdiction of the court is limited to “international” disputes and 
does not extend to all ‘“‘cases” which the parties refer to it (Art. 36 of the 
Statute) in the sense of including suits in which the rights of private individ- 
uals are involved or matters of private international law. 

Ibid., No. 5. Essai relatif a l’ Union Européenne, by G. Scelle (pp. 521- 
563), is a sympathetic and yet critical study of the problems presented by 
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Briand’s proposed federation. Réle et caractére des commissions de concilia- 
tion, by G. Revel (pp. 564-607), after pointing out the limitations of the 
jurisdiction of the Permanent Court and the objections to mediation by the 
Council of the League of Nations, examines in detail the creation, organiza- 
tion, powers and sanctions of conciliation commissions. L’immunité de 
juridiction des Etats étrangers, by C. Ténékidés (pp. 608-632), seeks to find 
a solution for the difficulties to which the immunity of sovereign states from 
suit in foreign courts has given rise by applying to the problem the principles 
of international arbitration and the voluntary submission of the defendant 
to the jurisdiction of the court. 
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THE DISPUTE BETWEEN DENMARK AND NORWAY OVER THE 
SOVEREIGNTY OF EAST GREENLAND 


By LAWRENCE PREusS 
University of Michigan 


With the submission to the Permanent Court of International Justice of 
the dispute over the sovereignty of East Greenland, a controversy of long 
standing between Denmark and Norway approaches a solution. The 
question first became acute in 1919, but an understanding of the conflicting 
claims upon which the parties rest their cases can be gained only by an 
examination of the more remote historical factors involved. Without 
attempting definitive opinions in a case concerning which complete informa- 
tion is not available, the writer wishes to examine the various claims which 
have been advanced, and to evaluate their relative importance in the settle- 
ment of the dispute.! 

Greenland was first colonized by Norwegians about the year 1000. Sev- 
eral flourishing colonies were established on the west coast, but communica- 
tion with the mother country ceased during the early part of the 15th 
century and the Norse population gradually died out.? The first coloniza- 
tion of Greenland is without juridical significance in the present controversy, 
but it was the memory of these ancient colonies that caused Hans Egede, a 
Norwegian pastor, to lead an expedition to the west coast of Greenland in 
1721, where the trading post of Godthaab was established. In 1723 the 
Norwegian company which had been formed at Bergen for purposes of 
trading and fishing in Greenland was recognized by the King of Denmark 
and Norway, Greenland being characterized in the royal charter as ‘‘the 
land of Greenland, belonging to this our Kingdom of Norway.’’* Trade in 
Greenland was made a state monopoly in 1774, and the seat of administration 

1 The writer acknowledges the aid of Miss Herfrid Ramberg in translating from the Danish 
and Norwegian. 

*It appears that a Norwegian, Eirik Raude, discovered Greenland about the year 982, 
returning with colonists from Iceland in 985. The Norse population is estimated to have 
attained the number of three to five thousand inhabitants. Cessation of communication 
with Norway was probably a consequence of the Black Death in Europe. See Fr. C. C. 
Hansen, “Homo Gardarensis,” American Scandinavian Review, July, 1931, p. 412 ff.; 
Jon Skeie, La question du Groenland, Paris, 1932 (translation of Grénlandssaken, Oslo, 
1931), pp. 25-26; V. Mogens, Norge—Danmark—Gr¢gnland, Oslo, 1931, pp. 8-9; Edv. Bull, 
“Grgnland og Norge i Middelalderen,” in Det Norske Geografiske Selskabs Aarbok, 1919-1921, 
pp. 1-36; and Danish and Norwegian works cited by Rasmussen, “‘ L’ Accord dano-norvégien 
sur le Greenland Oriental et son historique,’ 8 (3° sér.) Revue de droit international et de 
législation comparée (1927), 294, note 1. 

* “det under Vort Rige Norge henhérende Land Grénland,”’ Royal letter of Feb. 5, 1723, 
“Dokumenter vedrgrende Dstgrgnlandsspgrgsmaalet,” 2 Nordisk Tidsskrift for Internationa: Ret 
(1931, Fase. 3), No. 1, p. 61. Cited hereafter as Tidsskrift. 
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was established at Copenhagen, the capital of the Danish-Norwegian 
monarchy.‘ On March 8, 1776, Christian VII proclaimed the state monop- 
oly of trading, hunting and fishing in all colonies on the west coast in the area 
included between 60°-73° north latitude. Within the prohibited area, 
access of all unauthorized individuals was forbidden, including Danish 
nationals. The ordinance provided that the extension of the monopoly to 
new areas should take place only after public notification stating the precise 
boundaries of the territory concerned.’ This act is still in force, and is the 
legal basis for the present exclusionist policy of Denmark in Greenland. 
On January 14, 1814, Frederick VI, King of Denmark and Norway, was 
forced to conclude the Treaty of Kiel, by which Norway was ceded to Sweden. 
It was expressly provided in the treaty that the Norwegian dependencies of 
Greenland, the Faroe Islands and Iceland were not included in the cession.‘ 
The Danish claim to Greenland is founded upon this treaty, the international 
validity of which has been attacked from the Norwegian side on the ground 
that Frederick VI did not possess constitutional authority to retain the 
Norwegian dependencies.’ According to an extreme Danish view, the union 


‘On the second colonization of Greenland, the establishment of the mercantilistic system, 
and Norwegian commerce with Greenland during the 18th century, see P. R. Sollied and 
O. Sollberg, “Grgnlands gjenopdagelse og den anden kolonisation,’”’ P. R. Sollied, “‘ Monopol- 
handelen paa Grénland i det 18de aarhundrede,”’ and P. R. Sollied, ‘‘ Den bergenske grénlandsfart 
ttiden efter Egede,’’ in Det Norske Geografiske Selskabs Aarbok, 1919-1921, pp. 37-71, 263-280, 
and 71-89, resp. For the texts of the early royal decrees concerning trade with Greenland, 
see Tidsskrifi, Nos. 2-5, pp. 61-65. 

The colonies established during the 18th century, all of which were on the west coast, were 
as follows: Godthaab (1721); Jakobshavn (1741); Frederikshaab (1742); Kristianshaab 
(1743); Klaushavn (1752); Fiskenaesset (1754); Sukkertoppen (1755); Holstenborg (1759); 
Egedesminde (1759); Upernivik (1771); and Godhavn (1773). See Gustav Smedal, “ Ac- 
quisition of Sovereignty over Polar Areas,’’ Skrifter om Svalbard og Ishavet, Nr. 36, Oslo, 
1931, p. 77. 

On the union between Denmark and Norway in 1376, see Knut Gjerset, History of the 
Norwegian People, II, pp. 29-33; Wolgast, “Die ddnischnorwegische Grénlandfrage,” 
31 Zeitschrift fiir internationales Recht (1923), p. 145, note 12; and Skeie, op. cit., pp. 7-8. 

5“ Fornyet Anordning og Forbud mod uberettiget Handel i Grénland med videre’’ Tidsskrift, 
No. 6, pp. 65-67. Danish and German texts in 31 Zeitschrift fiir internationales Recht (1923), 
pp. 153-156. French text in De Martens, Causes célébres du droit des gens (2d ed., Leipzig, 
1858), II, pp. 378-381. 

* Art. 4 provides: “‘S. M. le Roi de Danemare, pour lui et ses successeurs, renonce irrévo- 
cablement et 4 jamais, en faveur de S. M. le Roi de Suéde et de ses successeurs, & tous les 
droits et prétentions au royaume de Norvége . . . ainsi que leurs dépendances (le Groen- 
land, et les fles de Ferroe et d’Islande exceptés) . . .” De Martens, Nouveau receuil de 
traités, I, p. 666; 1 Br. and For. State Papers, p. 194. 

7 Art. 19 of the Kongeloven of 1665, the constitutional law of the Dano-Norwegian mon- 
archy, provides that the two kingdoms, with all their dependencies, should remain undivided. 
See Castberg, “‘ Le conflit entre le Danemark et la Norvege concernant le Groenland,” 5 (3° sér.) 
Revue de droit international et de législation comparée (1924), p. 255. It is argued by Ras- 
mussen (op. cit., p. 299) that this article was intended merely to forbid the partition of the 
territories of the common monarchy among the younger sons of the king. 

It is also the Norwegian view that the union between Sweden and Norway (1814-1905) 
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between Denmark and Norway had, by the time of the second colonization 
of Greenland, taken on the characteristics of a unitary state. Greenland, 
therefore, was a Danish possession in 1814 which the Danish king was fully 
authorized to retain.* In reply to this argument, it is pointed out that 
Greenland was administered before 1814 by the bureaux at Copenhagen 
charged with the affairs of Bergen and Western Norway, and that if the 
above Danish contention were valid, the exceptions stipulated in Article 4 
of the Treaty of Kiel would be meaningless.° 

Whatever may have been the effect of the Treaty of Kiel, it is certain 
that later agreements entered into between Denmark and Sweden-Norway 
recognize the sovereignty of Denmark over the former Norwegian colonies 
inGreenland. Ina convention concluded on September 1, 1819, concerning 
the share of the Danish public debt to be assumed by Norway, it was stated 
that ‘‘everything relating to the Treaty of Kiel’ was “‘considered to be 
entirely regulated.” '° The treaty of commerce between Denmark and 


sovereignty in Greenland in providing that ‘‘The colonies of the two High 
Contracting Parties, including, on the side of Denmark, Greenland, Iceland, 
and the Faroe Islands, are specially excepted from the . . . preceding arti- 
cles . . . [regulating commerce between the parties].” 1! By these treaties, 
Norway acquiesced in the settlement of 1814, but, in yielding its dependen- 
cies under pressure, it has ever since considered itself to have been the victim 
of injustice.” 


was based, not upon the Treaty of Kiel, but upon the Act of Union (Riksakten) of July, 
1815. See Jens Bull, “La question de la souveraineté sur le Groenland Oriental,’’ 10 (3° sér.) 
Revue de drott international et de législation comparée (1929), pp. 574-578. 

For a detailed treatment of the negotiations of 1814-1819, with the texts of documents and 
diplomatic correspondence, see Chr. Brinchmann, “Grgnlands overgang til Danmark,” 
Det Norske Geografiske Selskabs Aarbok, 1919-1921, pp. 88-189; Skeie, op. cit., pp. 1-23; and 
Report delivered to the Norwegian Storting July 3, 1923, by the Extraordinary Committee 
for Constitutional Affairs, concerning the Question of Greenland, pp. 5-11, cited hereafter 
as Report. 

®See 31 Zeitschrift fiir internationales Recht (1923), p. 147, note, and the literature cited 
there. 

* Jens Bull, op. cit., p. 574; Castberg, op. cit., p. 254; Report, p.5. Contra, Rasmussen, 
op. cit., pp. 295-296. 

0 Art. 9, De Martens, Nouveau recueil de traités, IV, p. 648; 7 Br. and For. State Papers, 
p. 294. 

4 Art. 5, De Martens, Nouveau recueil de traités, VI, p. 1071; 13 Br. and For. State Papers, 
p. 1040. 

Denmark had previously concluded similar treaties with Great Britain (June 16, 1824, 
Art. 6, De Martens, VI, p. 461) and the United States (April 26, 1826, Art. 6, ibid., p. 919). 
In both treaties Greenland was expressly excepted. For a further citation of treaties con- 
cerning Greenland, see Rasmussen, op. cit., pp. 656-661, and Rasmussen, “La souveraineté du 
Danemark sur le Groenland,” 12 (3° sér.) Revue de droit international et de législation comparée 
(1931), p. 225, note 10. 

® The protocol signed on Jan. 28, 1924, on the occasion of the negotiations for an agreement 
concerning East Greenland, contains the following statement: “The [Norwegian] Delegation 


Sweden-Norway, signed on November 2, 1826, implicitly recognized Danish 
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Up to the outbreak of the present controversy in 1919, the area of Danish 
occupation in Greenland was twice extended, and on both occasions without 
protest from Norway, although it may be doubted whether the occupation 
attained the degree of effectiveness required by international law. In 1894 
the trading station of Angmagssalik (65° 30’ north lat.) was established on 
the east coast and the state monopoly extended to that region," and in 1905, 
the prohibited area was extended north to 74° 30’. 

Although the sole sovereignty of Denmark in Greenland was recognized 
by Norway (1814-1819), it is necessary to consider what is the extent of the 
territory Denmark was entitled to claim under the Treaty of Kiel and subse- 
quent agreements. The thesis upheld by the Danish Government in its 
present dispute with Norway over East Greenland is that since the promul- 
gation of the Royal Ordinance of March 8, 1776, at least, the sovereignty of 
Denmark has extended over the whole of Greenland, although the state 
monopoly of trade has been applied only to the areas under Danish adminis- 
tration.“* The Norwegian Government, on the other hand, maintains 
that Denmark gained only those areas in Greenland which were effectively 
occupied, 7.e., that part of the west coast between 60° and 73° north latitude, 
which was subjected to the monopoly in 1776. The rest of Greenland, with 
the exception of the regions occupied in 1894 and 1905, has been considered by 
Norway to be ¢erra nullius, on the ground that international law at the begin- 
ning of the 19th century required that title to territory, in order to be inter- 
nationally valid, should be based on effective occupation.» 


The Norwegian view that those parts of Greenland not comprised within 
the prohibited zone before 1921 were terra nullius receives support in a num- 
ber of acts of the Danish Government and in statements of Danish statesmen 


has pointed out the injustice committed against Norway when in 1814 and in following years 
it was deprived, as the result of strong pressure, of its former tributary countries, and it has 
not failed to mention the opposition which, for historical and economic reasons, the policy 
of monopoly adopted by Denmark in Greenland has aroused in Norway.” See note 42, 
infra. 

18 Proclamation of Oct. 10, 1894, concerning mission and trading stations established on 
the east coast of Greenland (Love og Anordninger 1894—96, p. 292), Tidsskrift, No. 15, 
p. 71; note from the Danish Minister at Stockholm to the Swedish-Norwegian Foreign 
Minister, Oct. 22, 1894, ibid., No. 16, pp. 71-72. 

14 Notice to mariners in Davis Strait, March 8, 1905. English translation in 98 Br. and 
For. State Papers, pp. 630-632; note from the Danish Minister at Kristiania to the Nor- 
wegian Foreign Minister, Nov. 29, 1905, Tidsskrift, No. 17, p. 72. 

This notice rests the policy of state monopoly, which was originally based upon mercantil- 
istic motives, upon the necessity of protecting the native population. Cf. par. 6. 

14s Rasmussen (8 [3° sér.] Revue de droit international et de législation comparée (1927), pp. 
305-308) maintains that it results from the royal ordinances applied to Greenland from 1723- 
1814 that the Danish king considered that his sovereignty extended to all of Greenland, 
although the monopoly was restricted to the occupied areas. Even though this be true, it 
does not follow, as Rasmussen states (ibid., p. 306), that Denmark possessed such sovereignty 
by virtue of its unilateral act, and in the absence of effective occupation. 

14b Jens Bull, op, cit., pp. 580-581 ; Castberg, op. cit., pp. 258-259; Smedal, op. cit., pp. 77-78. 
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and publicists. Until 1921, it does not appear that the Danish Government 
was disposed to claim that Denmark had acquired sovereignty over all of 
Greenland by the agreements of 1814-1819, although the intention to extend 
its territory was sometimes expressed." The ordinance of March 8, 1776, 
it should be noted, confined its operation to the regions already occupied, and 
provided that an extension of the prohibited area (and, implicitly, of sov- 
ereignty), should be made only after public notification and within definite 
boundaries. During the 19th century Danish nationals explored and took 
possession of uninhabited parts of the east coast, but these “occupations,” 
not being followed up by effective settlement and notification, were not suffi- 
cient to confer title in international law. In a report made to the Danish 
Rigsdag in 1916, the following statement by the Danish explorer, J. P. Koch, 
is found: 

Neither the uninhabited parts of the coast of Greenland nor its desert 
interior became Danish, even if Danish explorers, in their first enthusi- 
asm on treading virgin soil did hoist the Danish flag, fire a festive salute, 
shout hurrah! and ‘‘take possession of the land” . . . The greater part 
of Greenland is No-man’s property. I think that the entire country 
ought to be Danish." 


It has been suggested that even though Denmark acquired sovereignty 
over the whole of Greenland in 1814, it would not necessarily retain its title 
throughout the 19th century in the non-colonized areas, since international 
law has come to require a higher degree of effective occupation. In the 


Palmas Island Arbitration between the United States and The Netherlands 
in 1928, M. Huber, Arbitrator, said: 


. . . A distinction must be made between the creation of rights and 
the existence of rights. The same principle which subjects the act 
creative of a right to the law in force at the time the right arises, de- 
mands that the existence of the right, in other words its continued 
manifestation, shall follow the conditions required by the evolution of 
law. International law in the 19th century . . . laid down the prin- 
ciple that occupation, to constitute a claim to territorial sovereignty, 
must be effective. . . . It seems therefore incompatible with this rule 
of positive law that there should be territories which are neither under 
the effective sovereignty of a State, nor without a master, but which are 
reserved for the exclusive influence of one State, in virtue solely of a 
title of acquisition which is no longer recognized by existing law, even if 
such a title ever conferred territorial sovereignty.!’ 


Qn June 7, 1863, however, the Danish Government granted a concession to J. W. 
Taylor for mining on the east coast, on condition of “satisfactory guarantees for the sover- 
eignty of the Danish State in this part of Greenland, as well as for the protection of the 
population.” Tidsskrift, No. 14, pp. 70-71. 

4 Report concerning the Danish West-Indian Islands, 1916, Annex A, p. 136, quoted in 
Smedal, op. cit., p. 83. See the similar statement made by Lauge Koch in 1927, ibid., p. 98. 

%* Wolgast, ‘Le différend dano-norvégien au sujet de Groenland,”’ Affaires étrangeres, 25 
octobre 1931, p. 475. 

17 James Brown Scott, The Hague Court Reports (2d ser.), pp. 100-101. 
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While admitting that international law requires that occupation be effec- 
tive, Rasmussen maintains that the Danish activities in East Greenland 
fulfill this requirement, particularly in view of the fact that the degree of 
occupation required in arctic regions is necessarily lessened by the vast 
extent and the inaccessibility of the country.1* His further argument, that 
Denmark gained sovereignty over all of Greenland in the 18th century, under 
the liberal rules of contemporary law as to occupation, begs the very ques- 
tion at issue, and assumes what the acts of the Danish Government itself 
tend to disprove,—that sovereignty over the whole of Greenland was claimed 
prior to 1921. 

It is difficult to reconcile these acts and statements with the later de- 
veloped thesis that sovereignty over the entire island of Greenland was 
gained in 1814-1819. The strenuous efforts of the Danish Government, 
beginning in 1915, to secure the consent of interested states to the extension 
of Denmark’s economic and political interests to East Greenland are scarcely 
reconcilable with the conviction that Denmark already possessed sovereignty. 
During the negotiations for the sale of the Danish West Indies to the United 
States, the Danish Minister at Washington stated in a memorandum to Mr. 
Lansing: 

. . . Out of regard for Danish sentiment in this matter and for the 
interests of the Eskimos, it is desirable that the Danish Government 


should extend its custody by State sovereignty [udstrakte sin Omsorg ved 
Statens Overh¢jhed] so as to include the whole of Greenland.’® 


In compliance with the request of the Danish Minister, the following state- 
ment was appended to the convention signed August 4, 1916, for the cession 
of the Danish West Indies to the United States: 


In proceeding this day to the signature of the Convention respecting 
the cession of the Danish West-Indian Islands . . . the undersigned 
Secretary of State of the United States, duly authorized by his Govern- 
ment, has the honor to declare that the Government of the United 
States of America will not object to the Danish Government extending 
their political and economic interests to the whole of Greenland.?° 


18 8 (3° sér.) Revue de droit international et de législation comparée (1927), pp. 312-315, and 
authorities there cited. 

“ Manifestations of territorial sovereignty assume, it is true, different forms, according to 
conditions of time and place. . . . The intermittence and discontinuity compatible with 
the maintenance of the right necessarily differ according as inhabited or uninhabited regions 
are involved. . . . A juridical fact must be appreciated in the light of the law contemporary 
with it.” Palmas Arbitration, The Hague Court Reports (2d ser.), pp. 94, 100. See 1 
Fauchille, Traité de droit international public, 2° partie, pp. 714, 745. 

As to the effectiveness of occupation required in the 18th century, see Vattel, The Law of 
Nations (Fenwick’s trans., Vol. III, p. 85), Bk. I, Ch. XVIII, §208. 

19 December 27, 1915, quoted in Smedal, op. cit., p. 84. 

20 U.S. Treaty Series, No. 629; 39 Stat. 1706. 

In securing this declaration, the Danish Government wished to prevent any objection to 
the extension of Danish sovereignty which might be based on an extensive interpretation of 
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In furtherance of its plan of ascertaining the attitude of other states as to 
the extension of its sovereignty, the Danish Government also secured from 
the French, Italian, and Japanese Governments declarations similar to that 
given by the United States. These declarations recognized only a Danish 
sphere of interest in East Greenland, and did not constitute a recognition of 
sovereignty already existing.*! The British declaration was more explicit, 
stating that 


His Majesty’s Government recognize His Danish Majesty’s sover- 
eignty over Greenland, but, in view of its geographical proximity to the 
Dominion of Canada, His Majesty’s Government must reserve their 
right to be consulted, should the Danish Government at any time con- 
template alienation of this territory.” 


On July 14, 1919, the Danish Minister at Kristiania, Kammerherre Krag, 
verbally informed the Norwegian Foreign Minister, [hlen, of the intention of 
Denmark to extend its political and economic interests to the whole of 
Greenland, and requested an assurance that the Norwegian Government 
would raise no difficulties in the settlement of the matter. Minister Ihlen 
on July 22 replied verbally that the Norwegian Government ‘‘ would raise no 
difficulties in the settlement of the affair [at den norske regjering ikke vilde 
gjore vanskeligheter ved denne saks ordning).” 

Two years later, the Danish Government renewed its démarches in an effort 
to secure a definitive recognition by Norway of its sovereignty over all 
Greenland. In a note of January 18, 1921, the Danish Minister at Kris- 
tiania informed the Norwegian Foreign Minister, Michelet, that Denmark 
had now obtained the recognition of all the interested Powers, and requested 
a written confirmation of Minister [hlen’s verbal statement of July 22, 1919. 
In view of Denmark’s recognition of the special interests of Norway in 
Spitzbergen, the Danish Government assumed that this request would be 


the Monroe Doctrine, or upon discoveries made by the Peary expeditions to Greenland. 
Rasmussen, 8 (3° sér.) Revue de droit international et de législation comparée (1927), p. 662. 

1 Skeie, op. cit., p. 53. Texts of declarations in Smedal, op. cit., pp. 84-85. 

" Ibid., p. 85. Ina note of Dec. 17, 1921, the Norwegian Foreign Minister requested the 
Danish Government to state whether it had accepted a proposal of the British Government 
that it should have a prior right of purchase in Greenland. On Dec. 20 the Danish Foreign 
Minister informed the Norwegian chargé d’affaires that Denmark had no intention to sell, 
and that the British Government had secured only a right of consultation. Tidsskrift, No. 
28, pp. 83-84, and note. Cf. Skeie, op. cit., pp. 89-92. 

* Press communiqué of the Norwegian Government, Jan. 8, 1923, Morgenbladet, No. 9, 
Jan. 9, 1923. Norwegian and German texts in 31 Zeitschrift fiir internationales Recht (1923), 
pp. 160-161. 

In an instruction from the Danish Foreign Minister to the Danish Minister at Kristiania, 
Jan. 8, 1921 (Tidsskrift, No. 19a, pp. 73-74), it is stated that Ihlen informed Krag that “the 
plans of the Danish Government with reference to sovereignty over all of Greenland would 
encounter no difficulties from the Norwegian side [ai den danske Regerings Planer med Hensyn 
til Overhojheden over Grgnland ikke vilde m¢de Vanskeligheder fra norsk Side].”’ 
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complied with.* This request was renewed by the Danish Minister, 
J. W. C. Kruse, in a note of April 29, 1921. After the verbal declaration of 
M. Ihlen, it was said, the Danish Government considered that a written 
confirmation would be a mere formality. The Danish Government pre- 
ferred a declaration expressed in the same terms as that given by the Swedish 
Government in its note recognizing the sovereignty of Denmark over all of 
Greenland. It would, however, be willing to accept a statement equivalent 
to that given by the American Government in 1916.” 

No replies to these communications having been received, Minister Kruse 
on May 10, 1921, informed Minister Michelet that his government desired 
that no further steps be taken to secure a written declaration from the Nor- 
wegian Government, and that it wished to rest its case on the verbal state- 
ment of July 22, 1919.27 By a proclamation issued on the same day, the 
sovereignty of Denmark was extended to all of Greenland, and the entire 
coast closed to navigation, except by special permission.?’ 

These measures of occupation evoked strong protests from the Nor- 
wegian Government. Ina note of July 20, 1921, Foreign Minister Restad 
stated that the Norwegian Government “cannot recognize an extension of 
Danish sovereignty over Greenland which would involve an equivalent 
extension of the monopoly, to the injury of Norwegian interests.” Restad 
further pointed out that he had been informed by Ihlen that there had been 
no recognition, in the conversation of July 22, 1919, that the extended area 
was to be placed under the Danish monopoly.”® 

In reply to these protests, Minister Kruse on December 19, 1921, made an 
elaborate defense of the Danish occupation of East Greenland, stating that 
Danish sovereignty, as evidenced in a long series of international acts and 
Danish ordinances, required no renewed acknowledgment on the part of 
Norway. Referring to the declaration of Foreign Minister Ihlen, Kruse 
reported that he had been informed by Krag that Ihlen had made no reserva- 

* Tidsskrift, No. 19b, pp. 74-76. 

On Feb. 9, 1920, Denmark signed the convention recognizing “the full and absolute 
sovereignty of Norway over the Archipelago of Spitzbergen.”’ 2 League of Nations Treaty 
Series, p. 8; 113 Br. and For. State Papers, p. 789. 

% Tidsskrift, No. 20, pp. 77-78. 6 Ibid., No. 21, p. 78. 

27 Love og Anordninger A. 1921, p. 767, ibid., No. 22, p. 79. English translation in 114 
Br. and For. State Papers, p. 720. See also notification to mariners in Greenland waters, 
June 16, 1921, Tidsskrift, No. 23, p. 79, and note of Kruse to Minister Restad, July 2, 1921, 
bringing these proclamations to the notice of the Norwegian Government. Ibid., No. 24, 

. 79-80. 
ant Ibid., No. 25, p. 80. Also note from Restad to Kruse, Nov. 2, 1921, ibid., No. 81, pp. 
80-81. For a résumé of the correspondence from Jan. 18, 1921, to Nov. 2, 1921, see com- 
muniqué of the Norwegian Government, Morgenbladet, No. 340, Nov. 9, 1921. Norwegian 
and German texts in 31 Zeitschrift fiir internationales Recht (1923), pp. 158-160. 

In a letter to the Alesund Masters’ Association (Alesunds Skipperforening) on Nov. 23, 
1921, Restad stated that the Norwegian Government had never recognized the extension 
of Danish sovereignty over all of Greenland, and that it did not consider the proclamation of 
May 10, 1921, as binding on Norway. Tidsskrift, No. 27, Bilag b, pp. 82-83. 
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tions of any kind concerning the protection of Norwegian economic interests 
in East Greenland. The restrictions as to trade and fishing, Kruse said, 
were designed for the protection of the native population and of the natural 
resources of the region, and did not preclude a relaxation of the monopoly in 
particular instances. The Danish Government, it was stated, would en- 
deavor to settle the question with due regard to legitimate interests of 
Norwegian nationals which had been curtailed as the result of the occupa- 
tion of May 10, 1921.?° 

The controversy continued during the following year, each state maintain- 
ing and acting upon its point of view as to the status of East Greenland. 
The Danish Government protested in 1922 against the establishment by the 
Norwegian Meteorological Institute of a radio station at Mygbukkta, claim- 
ing that this action was of a nature to embarrass the friendly settlement of 
the question.*® On December 19, 1922, the Danish Minister of the Interior 
introduced in the Folketing a project of a law for the administration of all 
Greenland. In his reply to the Norwegian protest,*! the Danish Foreign 
Minister reviewed the controversy at length, reaffirmed the Danish point of 
view, and stated that the justice of the Norwegian contentions, being based 
on purely economic grounds, could not be acknowledged.” 

The Danish Government has placed great weight upon the verbal declara- 
tion of Foreign Minister Ihlen of July 22, 1919, which was the central point 
in the controversy which ensued. If [hlen’s statement constituted a recog- 
nition of Denmark’s right to extend its sovereignty to East Greenland, and 


if this recognition is legally binding upon Norway, it is obvious that the 
subsequent measures of occupation and administration adopted by Den- 
mark are entirely justified, and that the Norwegian position is without merit. 
The Danish point of view is that Ihlen unreservedly waived all objection 
against the extension of the sovereignty of Denmark to East Greenland, a 
renunciation which he was competent to make and which is internationally 


2° Tidsskrift, No. 29, pp. 84-86. 

3° Mowinckel, Norwegian Foreign Minister, to Kruse, Sept. 20, 1922, ibid., No. 31, pp. 
87-88; Mowinckel to the Danish Foreign Minister, Sept. 23, 1922, ibid., No. 32, p. 88; 
Kruse to Mowinckel, Oct. 2, 1922, ibid., No. 33, pp. 88-90; Mowinckel to Kruse, Oct. 16, 
1922, ibid., No. 34, pp. 90-91; Haxthausen, Danish chargé d’affaires at Kristiania, to Mowinc- 
kel, Nov. 14, 1922, ibid., No. 35, pp. 91-92. 

5t Huitfeldt, Norwegian Minister at Copenhagen, to Foreign Minister Cold, Dec. 22, 1922, 
ibid., No. 36, p. 92. 

*% Cold to Huitfeldt, Feb. 5, 1923, ibid., No. 37, pp. 92-96. In this note it is asserted that 
Ihlen repeated his statement of July 22, 1919, to Krag’s successor, Kruse, on Nov. 7, 1919. 
In a report to the Danish Foreign Minister on the following day, Kruse said: ‘“ With refer- 
ence to the Spitzbergen question, the Foreign Minister [Ihlen] began with expressing his 
pleasure that Denmark had recognized the sovereignty of Norway, and that it was likewise 
the pleasure of Norway to recognize the sovereignty of Denmark in Greenland, where— 
as he expressed it—he expected great achievements of Denmark [ligesom det var Norge en 
Gle de at anerkende Danmarks Suverenitet paa Grénland, hvor der—som han udtrykte sig— 
venter Danmark store Opgaver]).’”’ 
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binding upon his state. Furthermore, it is urged, this recognition con- 
stituted a quid pro quo for acknowledgment by Denmark of the claims of 
Norway over Spitzbergen. 

These arguments are contested from the Norwegian side on the grounds 
that (1) the statement of Ihlen was merely a diplomatic assurance of the 
benevolent attitude of the Norwegian Government in the event of subse- 
quent negotiations concerning a definitive settlement;** that (2) a verbal 
declaration is not internationally binding, especially when it would involve 
the renunciation of important national interests;* that (3) Ihlen could not 
bind Norway by such a statement, since international law attaches legal 
force only to those acts of a foreign minister which fall within his constitu- 
tional competence;** and that (4) the Danish recognition of Norwegian 
sovereignty over Spitzbergen did not constitute a quid pro quo, in that Den- 
mark did not possess in Spitzbergen interests comparable to those of Norway 
in East Greenland.*’ 

The legal effects of Ihlen’s declaration are, in the absence of complete in- 
formation, difficult to assess. It may, however, be ventured that the studied 
vagueness of the statement and the fact that it was given orally are of 
importance in its interpretation, especially in view of the relative precision 
of the written statements given by the other Powers.*® The Danish Govern- 
ment has very probably attributed an exaggerated significance to Ihlen’s 
remarks, but it is apparent that the question as to their meaning and 
obligatory force may be decisive of the entire controversy. 

The dispute over the question of sovereignty having reached an impasse, 
the Norwegian Storting on July 7, 1923, passed a resolution requesting the 
Norwegian Government to open negotiations on the Greenland question. 
In suggesting negotiations to the Danish Government on July 13, 1923, 

33 That Ihlen intended a recognition of Danish sovereignty receives support in the fact 
that the Norwegian protest against the proclamation of May 10, 1921, was directed, not 
against the extension of sovereignty, but against the extension of the monopoly. Cf. p. 14, 
supra. 

— states, without citation of authority, that “it is a generally recognized rule 
of international law that a verbal promise or renunciation is as binding as one given in writ- 
ing.” 8 (3° sér.) Revue de droit international et de législation comparée (1927), p. 666. 

%4 Jens Bull, op. cit., p. 582. See Redslob, Journal des Nations, Sept. 13, 1931. 

% Castberg, 5 (3° sér.) Revue de droit international et de législation comparée (1924), pp. 
263-264. 

% Jbid., pp. 262-263, and authorities cited in notes. 

The Norwegian Constitution provides (Art. 28) that “Reports on the subject of .. . 
matters of importance shall be presented to the Council of State by the member to whose 
department they belong, and such matters shall be dealt with by him in accordance with the 
decision taken by the Council of State.” 

37 It is to be noted that the Spitzbergen Convention of 1920 provides that a Commissioner 
of Danish nationality shall be appointed for the settlement of territorial claims. This 
provision points to the absence of substantial Danish claims in Spitzbergen. 

38 For a careful statement and evaluation of all of the factors which enter into the inter- 
pretation of Ihlen’s declaration, see Wolgast, Affaires étrangéres, Oct. 25, 1931, pp. 466-471. 
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Foreign Minister Michelet emphasized that the position of neither party 
should be considered as prejudiced or weakened should there be failure to 
reach an agreement.*® This offer was accepted by the Danish Government,*° 
and delegates were appointed by both parties with powers to prepare and 
recommend a project of convention to their respective governments.“ The 
negotiations began at Copenhagen in September, 1923, and were later 
transferred to Kristiania, where, on January 28, 1924, the delegates reached 
an agreement on (1) a final protocol (Slutningsprotokoll),# (2) a project of 
convention, (3) an exchange of notes in which both parties reserved their 
respective points of view as to the disputed question of sovereignty, (4) a 
declaration concerning the delimitation of the areas around Angmagssalik, 
Scoresby Sound, and Lindenowsfjord, and (5) an official communiqué. The 
project having been approved by the Danish and Norwegian parliaments, 
the convention was signed at Copenhagen on July 9, 1924, and entered into 
force on the following day. At the same time identic notes were exchanged, 
in which both governments reserved their positions as to those questions not 
provided for by the convention, that is, whether East Greenland was subject 
to Danish sovereignty or was ferra nullius.® 

The negotiations of 1924 and the resulting convention are important not 
only in that they furnished an arrangement which temporarily allayed a 
critical situation in the relations of the two countries, but also because they 
reveal clearly the grounds upon which the disputants based their conflicting 
views. The final protocol of January 28, in setting forth the contentions of 


the parties, constitutes valuable extrinsic evidence as to their intentions and 
is essential to the proper understanding and interpretation of the convention. 
The protocol states: 


In the course of the negotiations relating to the question of Greenland 
. . . there was manifested between the two delegations a fundamental 
divergence of opinion relative to sovereignty, including the question as 
to whether Norway has recognized the sovereignty of Denmark over the 
whole of Greenland. 

During the negotiations the Norwegian Delegation has maintained 
that the colony founded in Greenland by Norway in 1721 could not 
include territory more extended than that which was actually placed 


* Tidsskrift, No. 38, pp. 96-97. Text of resolution in Report, p. 16. 

“© Kruse to Michelet, July 30, 1923, ibid., No. 39, pp. 97-98. 

“ The delegates were: for Norway—Johan Ludwig Mowinckel, C. J. Hambro, Kr. H¢ggset, 
and Halvdan Koht; for Denmark—L. C. Christensen, Th. Stauning, Baron Otto Reedtz 
Thott, and J. H. Jérgensen. 

“ The texts of the documents are found in Castberg, Mstgrénlandsavtalen, Kristiania, 1924, 
pp. 40-48, and Tidsskrift, No. 42a, pp. 102-104. French texts in Castberg, “L’ Accord sur 
le Groenland Oriental entre le Danemark et la Norvege,”’ 32 Revue générale de droit interna- 
tional public (1925), pp. 164-169; German texts in 33 Zeitschrift fir internationales Recht 
(1924-1925), pp. 460-465. 

“ Danish, Norwegian, French and English texts in 27 League of Nations Treaty Series, 
p. 204 ff.; English text in 120 Br. and For. State Papers, p. 238. 
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under the administration of the Government, and that therefore all 
parts of Greenland which were not thus occupied have remained terra 
nullius. 

The Delegation has maintained that the démarches made by Den- 
mark to a number of states in order to obtain recognition of the exten- 
sion of the colonial territory constitute an acknowledgment of this 
point of view. 

In conformity with the opinion constantly expressed in official Nor- 
wegian acts, the Delegation has maintained that neither by the verbal 
declaration of the Norwegian Minister of Foreign Affairs of July 22, 
1919, nor by any other act on the part of Norway, has Norway incurred 
any obligation in international law to recognize the extension by Den- 
mark of its political and economic interests to the whole of Greenland. 
The Delegation has also . . . refused to advise that such recognition 
be given. 

The Delegation has strongly urged that in case the territory, which, 
according to the Norwegian point of view, is terra nullius, should be 
placed under the sovereignty of any state, it would in principle be most 
just that East Greenland be declared Norwegian territory,—considering 
the fact that the Greenland colonies were from the beginning until 1814 
part of the Kingdom of Norway, and in view of the ever-increasing 
economic activities of Norwegians, especially in the waters of East 
Greenland. ... 


The Danish Delegation reaffirmed ‘‘the complete and unrestricted 
sovereignty of Denmark over all of Greenland,” and maintained that this 
sovereignty had been recognized by Norway in the treaties of 1819 and 1826, 


and in Foreign Minister Ihlen’s declaration of July 22, 1919. 

Since the delegations were not able to arrive at an agreement in principle, 
they agreed to recommend a project of convention to their respective govern- 
ments which, without abandoning their respective points of view as to the 
status of East Greenland, would solve certain practical difficulties.“ The 
convention consists of nine articles, and was concluded for a period of twenty 
years, subject to renewal unless one of the parties has denounced it two years 
prior to its expiration. The first article provides that the convention shall 
apply to the part of East Greenland extending from Lindenowsfjord (60° 27’ 
north lat.) to Nordostrundingen (81° north lat.), but not including the 
Angmagssalik district which had been occupied by Denmark in 1894. 
Articles III-VI provide that the vessels of the contracting parties shall have 
free access to the above territory, and that their nationals shall have the 
| right to debark, to winter, and to hunt and fish, due regard being had as to 
the conservation of rare and useful species of animals which were in danger of 
extermination. Nationals of both states are permitted to occupy unap- 
propriated lands, provided that they actually use them as habitations or 
stores, and to erect meteorological, telegraph and telephone stations. It is 

“4 See the communiqué signed by the delegates on Jan. 28, 1924, Castberg, Dsigrénland- 


savialen, pp. 47-48; 32 Revue générale de droit international public (1925), p. 168; 33 Zett- 
schrift fiir internationales Recht (1924-1925), p. 465. 
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agreed that such modifications in the convention should be made as were 
shown by experience to be desirable, and the contracting parties stipulate 
that all disputes arising out of the interpretation of the convention should be 
decided, with obligatory force, by the Permanent Court of International 
Justice.” 

At the time of signing the convention, the Norwegian chargé d’affaires 
gave to the Danish Foreign Minister the following note, receiving one 
phrased, mutatis mutandis, in identical terms: 

The Norwegian Government, having signed on this day an Agreement 
regarding East Greenland, with a view to preventing possible disputes 
and to strengthening the friendly relations between Norway and Den- 
mark, nevertheless declares that it maintains its point of view in regard. 
to questions affecting Greenland which are not dealt with by the present; 
Agreement, and that its rights are in no way prejudiced, renounced, or’ 
forfeited thereby.“ 


Assuming that Norway had not recognized Danish sovereignty over East 

Greenland prior to 1924, did the convention of July 9 constitute such recog- 
nition? Upon the answer to this question the solution of the controversy 
may depend, and it is therefore necessary to examine the subject in some 
detail. 
* The interpretation of the convention which first suggests itself is that both 
parties agreed to renounce all political activities in East Greenland which 
would constitute an expression of their respective points of view as to the 
status of the territory in question. Denmark would thus have agreed to 
abstain from any exercise of the sovereignty which it claims, and Norway 
from any act of occupation based upon the conception that East Greenland 
is terra nullius. Such an interpretation is untenable, however, in view of 
subsequent acts of both states, Denmark having since enacted legislation for 
East Greenland, and Norway having proclaimed its occupation on July 10, 
1931. Furthermore, it must be discarded in view of the exchange of notes, 
in which it was expressly declared that neither party abandoned its funda- 
mental position.‘” 

A second view, which has been advanced unofficially on the Danish side, 
is that the convention constitutes a tacit recognition of Danish sovereignty 
in that it implies that sovereignty is possessed by some state, which, of 

The declaration signed on Jan. 28, 1924, provided that the exact limits of the Ang- 
magssalik district and of the Eskimo colony to be established at Scoresby Sound should be 
fixed and published. 

Texts in 27 League of Nations Treaty Series, p. 204; and 120 Br. and For. State Papers, 

. 238. 
‘ The translation in the League of Nations Treaty Series is inexact, there being no mention 
of “rights.” The Norwegian text reads: “‘. . . erklerer den, at den forbeholder sig sit prin- 
cipielle Syn i de Spgérgsmaal vedrgrende Gr¢nland, som ikke er omhandlede i Overenskomsten, 
saaledes at ved den intet er pre judiceret og intet opgivet eller forspildt.”’ 

‘Cf. Wolgast, Affaires étrangéres, Oct. 25, 1931, p. 472; Redslob, Journal des Nations, 
Sept. 13, 1931. 
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course, can only be Denmark. The principal proponent of this point of 
view, Gustav Rasmussen, maintains that “‘not only are the provisions of the 
agreement compatible with Danish domination, but they all presuppose, in 
fact, the sovereignty of Denmark, of which they constitute a real recognition 
on the part of Norway.”** ‘This interpretation is supported by arguments 
which are more ingenious than convincing. If East Greenland were terra 
nullius, it is said, Norwegian nationals would enjoy without treaty provision 
all of the rights which are provided for by the convention. In other words, if 
the Norwegian view were sound, all that the convention provides would 
already be permitted, and the convention would therefore be superfluous. 
It must consequently be admitted, Rasmussen says, that the rights guaran- 
teed to Norwegian nationals are ‘“‘concessions”’ from Denmark, and that the 
word “Norwegian” is to be understood before the word “ships” in Article 
II and subsequent parts of the convention.*® A further argument runs as 
follows: in terra nullius everyone without distinction as to nationality may 
acquire property in unappropriated land by occupation and use. Since this 
right is denied to Norwegian nationals by Article IV of the convention of 
1924, East Greenland cannot be ¢erra nullius. The restrictions on the right 
of occupation presuppose a legal system by which they may be defined and 
enforced, and this can emanate only from a sovereign authority, which is 
possessed by Denmark alone. The exchange of notes, it is said, does not 
constitute an agreement, but contains contradictory reservations, and cannot 
be resorted to as an aid in the interpretation of the convention, since the 
notes deal with questions falling outside its scope. The convention being 
based on the sovereignty of Denmark, Norway is excluded from all rights in 
East Greenland with the exception of those expressly stipulated, and conse- 
quently cannot take any steps toward occupation without violating the 
accord.*° 

The above interpretation is contested on the Norwegian side, and has even 
been subjected to criticism from responsible Danish quarters." It is 


488 (3° sér.) Revue de droit international et de législaticn comparée (1927), p. 685. 

Restad, the leading Norwegian opponent of the convention, has stated that “when, 
among several interested countries, two of them conclude a convention concerning the 
juridical order in a country, one of the contracting countries must already possess the sover- 
eignty, or will acquire it by the conclusion of the convention. And since it is only Denmark 
which claims sovereignty, Norway, in accepting the project of convention, will thus give 
tacitly to Denmark the recognition which it has up to this time refused to give explicitly.” 
Quoted from Tidens Tegn, Feb. 11, 1924, by Castberg, 32 Revue générale de droit international 
public (1925), p.172. See also Restad’s observations in Dagbladet, Oct. 24, 1923, quoted by 
Jens Bull, 10 (3° sér.) Revue de droit international et de législation comparée (1929), p. 600. 

4° Rasmussen, op. cit., note 48, p. 676 ff. See also Rasmussen, 12 (3° sér.) Revue de droit 
international et de législation comparée (1931), p. 226. 

50 Rasmussen, 8 (3° sér.) Revue de droit international et de législation comparée (1927), pp. 
685-688. 

51 The president of the Danish delegation, L. C. Christensen, stated in the Folketing, 
March 25, 1924, that ‘‘The only thing the Convention aims at is the solution of certain 
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pointed out that the terms of the convention, far from implying recognition 
of Danish sovereignty, sedulously avoid all reference to this controverted 
question in order that both parties might accept the convention as compati- 
ble with their respective points of view. The protocol of January 28, 1924, 
and the exchange of notes show clearly that the question of the status of East 
Greenland had been raised and not solved. The parties came to an agree- 
ment on certain practical questions in the desire to prevent any conflicts 
which might arise out of the dispute touching the question of sover- 
eignty. Although they did not agree in principle, the parties, in accepting 
the convention accompanied by the exchange of notes, possessed full 
knowledge of the conditions upon which the other party signed the con- 
vention. 

The purpose of the convention being to establish a modus vivendi in place 
of a definitive settlement, on which agreement could not be reached, there 
exists as to ‘‘ questions affecting Greenland which are not dealt with” by the 
convention an unregulated domain in which both parties reserve their free- 
dom of action within the limits set by international law. From the fact that 
certain rights are provided by the convention in favor of Norwegian na- 
tionals, it does not follow that these rights are mere ‘‘concessions”’ on the 
part of Denmark, nor that Norway has abandoned its view that East Green- 
land was terra nullius at the time. Every state indisputably possesses the 
right to regulate the activities of its nationals in terra nullius, and Norway 
has in the present case done so in the interests of an amicable settlement of 
practical difficulties. It was necessary to provide expressly in the conven- 
tion for rights which would normally belong to Norwegian nationals in terra 
nullius without treaty stipulation, not because Denmark possesses sover- 
eignty over East Greenland, but because Denmark claims it. By the con- 
vention, Denmark did not renounce its claim to sovereignty, but Norway 
was assured that this claim would not be exercised so as to prevent its na- 
tionals from carrying on economic activities in East Greenland. Because 
Norway had to take into account the Danish claim, which Denmark might 
have attempted to enforce, it was necessary to secure recognition by Den- 
mark of the rights for which the convention provides. It cannot reasonably 


practical questions. . . . One will therefore look in vain in the Convention for anything 
relating to the questions in dispute, viz., sovereignty, or the Norwegian view that it (East 
Greenland) is terra nullius.” Quoted in Smedal, op. cit., p. 94. 

The Danish publicist, Knud Berlin, asserts that the convention does not contain “the 
slightest recognition, either explicit or implicit, of the sovereignty of Denmark.” Berlingske 
Tidende, February 17, 1924, quoted in Jens Bull, op. cit., p. 598. 

® Jens Bull, op. cit., pp. 586-601. Castberg states: “Le désaccord entre la Norvége et le 
Danemark ayant été constaté en vertu d’un accord, il en résulte avec d’autant plus de 
certitude qu’aucune des deux parties ne saurait soutenir que l’autre a accepté implicitement 
le point de vue de son adversaire.” 32 Revue générale de droit international public (1925), 
p. 180. 
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be urged that Norway thereby recognized implicitly what it had expressly 
refused to accept. 

The argument that East Greenland cannot be ¢erra nullius (and must 
therefore be Danish), since restrictions upon the right to acquire property are 
incompatible with such a status, has been aptly characterized as Begriffs- 
jurisprudenz,—as an attempt to deduce legal consequences from a definition 
constructed a priori.“ A terra nullius is literally no man’s land, and the fact 
that Norway has chosen to restrict the activities of its nationals in East 
Greenland by treaty is not conclusive of the legal condition of that 
region. 

The Danish interpretation, according to which the convention is to be 
considered as conferring rights and imposing obligations on Norway alone, 
must be rejected as in contradiction to the principle of equality.” By the 
convention, equal rights are stipulated for either party, and beyond the 
domain regulated by its nine articles, the parties are free to act in pursuance 
of their respective views, provided that the terms of the convention be 
observed. This does not mean that Denmark and Norway are both justified 
in their views—their positions are mutually exclusive from the legal point of 
view—but it means that neither party abandoned any rights as to the prin- 
cipal question at issue in signing the convention. Denmark, therefore, is not 
prevented by the convention from enacting legislation for East Greenland 
based on its claim to sovereignty, and Norway was not prevented from pro- 
ceeding to an occupation. The justification for these acts is to be measured, 


not by the terms of the convention, but in the light of other factors: upon the 
effect of Ihlen’s declaration, of the Danish occupation of 1921, and of the 
Norwegian occupation of 1931.™ 

After the conclusion of the convention of 1924, the Danish Government 
continued to act upon its view that Denmark possesses sovereignty over 
East Greenland. On April 1, 1925, a law regulating hunting, fishing and 
sealing in East Greenland was promulgated,” and on April 18 of the same 


58 Jens Bull, op. cit., pp. 589, 600; Castberg, 32 Revue générale de droit international public 


(1925), p. 177. 

54 Ibid., pp. 175-176. 

55 A Norwegian writer has summarized this point of view as follows: “Il faut se rappeler 
que les deux pays estimaient qu’ils possédaient des droits plus étendus au Groenland oriental 
que ceux reconnus dans !’accord, le Danemark parce qu’il se considére comme possédant la 
souveraineté, et la Norvége parce qu’elle considére le territoire comme terra nullius. Les 
deux pays ont en grande partie renoncé a leurs droits présomptifs, afin d’obtenir, par un 
consentement commun, des régles précises en ce qui concerne l’activité des ressortissants 
des deux pays dans ces régions. I] n’est pas admissible d’interpréter l’accord de telle maniére 
que les dispositions, qui ne contiennent aucune réserve ni pour l’une ni pour |’autre des par- 
ties, pourront étre laissées de cété quand il s’agit de ressortissants danois, de sorte que ceux-Ci, 
par des dispositions unilatérales danoises, puissent obtenir des droits plus étendus que ceux 
prévus par l’accord,—tandis que les droits correspondants ne seraiert point accordés aux 
ressortissants norvégiens.” Jens Bull., op. cit., p. 594. 

5% Tidsskrift, No. 43, pp. 104-106. 
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year a law for the administration of all of Greenland was put into effect.*” 
The Danish Government further consolidated its position in according most 
favored nation treatment to British, and French nationals in the East 
Greenland area.*® The Norwegian Government protested against these 
concessions, pointing out that ‘‘the Norwegian Government has not recog- 
nized the Danish sovereignty over the whole of Greenland.’’®® 

The controversy over the question of sovereignty did not again reach an 
acute stage until the winter of 1930, when the Danish Government protested 
against the action of the Norwegian Government in vesting Adolf Hoel, the 
leader of a scientific expedition to Greenland, with police powers over 
Norwegian nationals in the disputed area.” The Norwegian Government 
defended its action in reaffirming its view that East Greenland was terra 
nullius. Since this reply conflicted with its conception of its sovereign 
rights, the Danish Government informed the Norwegian Government that 
it would consider it necessary to confer police authority over all persons in 
East Greenland upon the leader of a large expedition which it was planning 
to send out.°? The Norwegian Government having intimated its willingness 
to withdraw the authorization granted to Hoel, the Danish Government 
offered to permit the question of police authority in East Greenland to re- 
main in suspense for the time being. It was then proposed by the Nor- 


57 English translation in 122 Br. and For. State Papers, p. 364. An extract from the 
official text (Love og Anordninger A. 1925, pag. 537) is given in Tidsskrift, No. 44, p. 106. 

See also the Notice to Mariners in Greenland Waters, May 22, 1925, Tidsskrift, No. 45, p. 
107 (Beretninger og Kundg¢relser vedrérende Styrelsen af Gréniand, 1925, pag. 273). 

‘8 Note from the British Minister at Copenhagen to the Danish Foreign Minister, April 
25, 1925; note from the Foreign Minister to the British Minister, June 4, 1925. 36 League 
of Nations Treaty Series, 132; Tidsskrift, No. 47, pp. 108-109. 

Note from the French Minister at Copenhagen to the Danish Foreign Minister, Oct. 12, 
1925; note from the Foreign Minister to the French Minister, Oct. 19, 1925. 38 League of 
Nations Treaty Series, 326; Tidsskrift, No. 48, pp. 109-110. 

‘® Note from the Norwegian Minister at London to the Secretary of State for Foreign 
Affairs, Sept. 25, 1925. 35 Zeitschrift fiir internationales Recht (1925-1926), p. 513, note. 

Note from the Norwegian Minister at Paris to the Minister of Foreign Affairs, Nov. 2, 
1925. Ibid., pp. 513-514, note. 

* Pro memoria from the Danish Minister at Oslo to the Norwegian Foreign Office, Dec. 
20, 1930, Tidsskrift, No. 49, p. 111. 

The correspondence for the years 1930-1931 has been published under the following title: 
Den dansk-norske Noteveksling 1930-31. I. Spérgsmaalet om Politimyndighed in Ostgrénland 
og Indbringselse af de mellem Danmark og Norge bestaaende Uoverensstemmelser m. H. t. 
Suveraeniteten over Dstgrénland, for Forligsnavn eller Domstol. II. Forstaaelsen af Art. 4% 
Dstgrgnlandsoverenskomsten af 9. Juli 1924. Kgbenhavn, J. H. Schultz Forlag, 1931. 

® Pro memoria from the Foreign Office to the Danish Minister at Oslo, Jan. 6, 1931, 
Tidsskrift, No. 50, p. 111. 

® Note verbale from the Danish Minister to the Norwegian Foreign Office, March 14, 1931, 
ibid., No. 51, pp. 111-112. Also, note verbale from the Foreign Office to the Danish Minister 
at Oslo, March 30, 1931, ibid., No. 52, p. 112; note verbale from the Danish Minister to the 
Norwegian Foreign Office, June 13, 1931, ibid., No. 53, p. 113. 

* Note verbale from the Danish Minister at Oslo to the Norwegian Foreign Office, June 13, 
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wegian Government that the two states agree (1) that neither Danish nor 
Norwegian police authority over East Greenland be established during the 
period in which the convention of 1924 should remain in force, and (2) that 
neither state exercise sovereignty over the disputed area.“* These proposals 
were, of course, rejected, since their acceptance would have amounted to a 
tacit recognition of the Norwegian point of view with reference to East 
Greenland. The Danish Government suggested, therefore, that the subject 
be submitted to the decision of the Permanent Court of International Jus- 
tice.° The Norwegian Government made a favorable reply, but proposed 
that Denmark agree not to object to a Norwegian occupation of East Green- 
land if the decision of the court were adverse to Denmark’s claim, and that 
the decision as to the question of sovereignty should be based on the legal and 
factual situation as of July 1, 1931. When the Danish Government refused 
these proposals on the ground that they would tend to prejudge the decision 
of the court,®”? the Norwegian Government, on July 10, 1931, proclaimed the 
occupation of East Greenland between 71° 30’ and 75° 40’ north latitude.® 
This step was taken, it was said, in order to establish the basis for an interna- 
tional judicial settlement of the question of sovereignty.*® 

Protesting against these measures as unjustifiable violations of the con- 
vention of 1924 and of the existing legal order, the Danish Government on 
the following day submitted the dispute to the Permanent Court of Interna- 
tional Justice under the Optional Clause.7° Reciting the arguments de- 
veloped in the correspondence with the Norwegian Government, the Danish 
Government requested that the court hold “‘that the promulgation of the 
occupation . . . as well as every measure taken in this regard by the Nor- 


1931, ibid., No. 53, p. 113; note verbale from the Norwegian Foreign Office to the Danish 
Minister, June 20, 1931, zbid., No. 54, pp. 113-114; note verbale from the Danish Minister to 
the Norwegian Foreign Office, June 23, 1931, tbid., No. 55, p. 114. 

64 Note verbale from the Norwegian Foreign Office to the Danish Minister at Oslo, June 
30, 1931, ibid., No. 56, pp. 114-115. 

% Note verbale from the Danish Minister to the Norwegian Foreign Office, July 3,.1931, 
ibid., No. 57, pp. 115-116. 

% Note verbale from the Norwegian Foreign Office to the Danish Minister, July 7, 1931, 
ibid., No. 58, pp. 117-118. 

67 Note verbale from the Danish Minister to the Norwegian Foreign Office, July 10, 1931, 
thid., No. 59, pp. 118-119. For a résumé of the controversy during the years 1930-1931, see 
Skeie, op. cit., pp. 67-76. 

*8 Royal resolution of July 10, 1931 (Norsk Lovtidende Nr. 23. 11. Juli 1931), sbid., No. 
60, p. 119. 

** The Norwegian Government considered that in absence of occupation by Norway, 4 
decision of the court in Norway’s favor would lead only to a renewal of the dispute as to 
which state East Greenland, as terra nullius, should belong. Communiqué of the Norwegian 
Foreign Office, July 11, 1931. 

70 Note verbale from the Danish Minister at Oslo to the Norwegian Foreign Office, July 11, 
1931, tbid., No. 62, p. 120. 
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wegian Government constitute an infraction of the existing legal condition 
and are, in consequence, illegal and invalid.” ” 

The controversy over East Greenland possesses an importance far greater 
than that resulting from the material interests involved. It may be con- 
fidently expected that the decision of the Permanent Court will amicably 
and definitively settle a dispute which has disturbed the friendly relations of 
the two countries during the past decade and which has deeply stirred public 
feeling. Furthermore, the court will be called upon to define the law, now 
unsettled, concerning the acquisition of sovereignty over polar areas. Its 
judgment will be of the greatest weight in determining whether title to these 
regions shall be based upon effective occupation or upon the principle of 
sectors, as claimed by Great Britain, Canada, and the U.S.S.R.” In view 
of the conflicting national claims in the Arctic and Antarctic and of the 
increasing exploitation of the resources of these areas, the pronouncement of 
the Permanent Court in the East Greenland case will be awaited with great 
interest. 


1 Requéte introductive d’instance (Cour permanente de justice internationale, Distr. 2044, 
1931), tbid., No. 64, pp. 121-122. 

The national judges will be as follows: for Denmark, Herluf Zahle; for Norway, Benjamin 
Vogt. The agents are: for Denmark, Harald Scavenius and Steglich Petersen; for Norway, 
Arne Sunde. 2 Nordisk Tidsskrift for International Ret (1931, Fasc. 4), p. 283. 

On Aug. 19, 1931, the Icelandic Government informed the Danish Government that Ice- 
land had legal interests in the case. Jbid., 284. 

The written documents are to be submitted to the Permanent Court not later than Sept. 
1, 1932. 

7 See Smedal, op. cit., pp. 54-76. 


TREATY SANCTIONS 


By Payson S. WI1p, JR. 
Instructor in Government, Harvard University 


The events in Manchuria during the fall of 1931 have again focussed con- 
siderable attention upon the problems of treaty enforcement, a matter which 
has attracted great interest since Bethmann-Hollweg’s famous statement 
about “‘a scrap of paper” in 1914. The discussion and study of sanctions, 
of implementation and putting ‘“‘teeth’’ into pacts and treaties, have been 
widespread since 1919, and two or three schools of thought have arisen in 
regard to this question, which is one of important current political and legal 
concern. 

It is a customary rule of international law that treaties are binding and are 
to be observed.! Thus, whatever the general sanctions of international law 
may be—measures of ‘‘se!f-help,’’ public opinion, ete.—they are always 
available as treaty sanctions in a broad sense ;? but in addition, treaties pos- 
sess special sanctions of their own, a treaty sanction being defined as the 
means of inducing observance of a treaty and preventing its infringement. 
The general sanctions of the law, then, have been supported by treaty sanc- 
tions in the strict sense, namely, the special means employed to secure treaty 
observance.* These means of inducing observance have been of various 
sorts, sometimes specified in treaty texts themselves, sometimes implied by 
special ceremonies and acts at the time of signing and ratification, and may 
be divided into two main types: those which operate for states as a whole or 
for the officially recognized heads of states, and those which relate to private 
individuals. The latter type has become of increasing significance since the 
beginning of the last century, when treaties concerning private business and 
commercial affairs have become more and more numerous. Matters such as 
slavery, fisheries, copyrights, navigation, liquor, arms, roads, telegraphs, 
smuggling and health, affect private persons very directly, and international 
conventions on these subjects have dealt extensively with the possibilities of 
infractions by individuals. These treaties have been sanctioned by either 


1 Oppenheim, L., International Law, 3rd ed., I, 655; Protocol of London, Jan. 17, 1871, 61 
British and Foreign State Papers, 1198. 

2 Certainly, however, it cannot be said that all treaties at all times and under all circum- 
stances, are binding by internationallaw. A treaty might contain provisions counter to the 
law, such as the classic example of a possible convention providing for the appropriation of 
certain parts of the sea beyond the customary limits of territorial jurisdiction. The sanc- 
tions provided for in a treaty contrary to the law would be sanctions merely of that treaty 
and not of the law. 

* Hershey, A., The Essentials of International Public Law and Organization, 1929. 452. 


488 


TREATY SANCTIONS 489 


one of two methods, or by both: by treating the agreement as municipal law 
and enforcing its penalties through municipal agencies,‘ or by enforcement 
through international agencies, such as the Danube Commission,® and the 
naval forces employed for the North Sea fisheries‘ and liquor conventions.’ 
The treaties sometimes specify the penalties to be imposed by the municipal 
or international authorities,* and sometimes leave it to the individual signa- 
tories to enact the necessary regulations. ° 

Of major concern here, however, are the sanctions pertaining to the state 
as a whole. Eleven different varieties of these sanctions may be distin- 
guished, but only five are really of any current, practical concern. Those 
which are virtually obsolete and of historical consequence only may be listed 
as follows: 

1. Religious and moral. This sanction consisted in the making of solemn 
vows and pledges in connection with treaty signing, and of invoking divine 
protection or papal guarantee. Observance of treaties today is often looked 
upon as a matter of honor, as well as of legal duty, but sanctions of a defi- 
nitely religious character are no longer considered. Any formal implication 
of their existence by the inclusion of special oaths and references to God rarely 
exist in modern conventions. 


‘ This practice dates back to ancient times. See, for example, the treaty between Rhodes 
and Hieraptyna, approximately 300 B.C. which says, “no Rhodian shall ever carry arms 
against a citizen of Hieraptyna under penalty of being subject to the same punishment as 
if he had carried arms against his native city of Rhodes,” Egger, A., Etudes Historiques sur 


les Traités Publics chez les Grecs et chez les Romains, 1866, 297; for later practise see Art. 
LXVIII of the Treaty of Miinster, Oct. 24, 1648 “‘. . . for the mere validity of all these 
articles, this treaty shall be looked upon as a perpetual law of the Empire,” Horsley, W., The 
Political History of Europe, 1746, 14; see also Anglo-American Slave Trade Treaty, April 7, 
1862, Art. 5, DeMartens, Nouveau Recueil, XVII, I, 259; the International Labor Conven- 
tions adopted at Washington in 1919, ibid., Nouveau Recueil, 3™° Sér., XIX, 72 et seq., and 
the Convention for the Suppression of Traffic in Obscene Publications, 1923, ibid., 135. 
Art. VI, para. 2, of the United States Constitution is also to be noted in this connection. 

5’ DeMartens, Nouveau Recueil Général, 2™° Sér., IX, 392. (1883.) 

® Tbid., 556. (1882.) See also the 1911 Pacific Sealing Convention, ibid., 3™° Sér., 720. 

Ibid., 2™° Sér., XIV, 540. (1887.) 

§ F.g., The 1883 Danube Convention, supra. 

°E.g., U. S—Mexican Smuggling Convention, Dec. 23, 1925, DeMartens, Nouveau 
Recueil, 3™° Sér., XVIII, 266. 

10 See Egger, op. cit., Cicero, De Officiis I, 11; D. J. Hill, History of European Diplomacy in 
the International Development of Europe, 8-11, and A. Weiss Le Droit Fétial et 
les Fétiaux sous la République Romaine, for descriptions of oath procedure in regard to 
treaties in ancient times. Elaborate oath-taking formalities accompanied the making of 
treaties in the 15th, 16th and 17th centuries, e.g., the treaty between Spain and France, 
April 3, 1559, Dumont, J., Corps Universel Diplomatique du Droit des Gens, V, 34, but in the 
18th century the practice declined rapidly, though a 20th century example is found in Art. 
3 of the treaty between Italy and the Mullah of the Somalis, March 5, 1905, DeMartens, 
Nouveau Recueil Général, VI, 314. Invocation to the deity is found in one of the earliest 
treaties on record, that between Egypt and the Prince of Cheta, about 1800 B.C., Egger, op. 
ctt., 243, and was used in a vast number of international agreements down to and including 
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2. Hostages. These were widely employed during ancient, medieval, 
and relatively modern times, but ceased to be used after 1764." 

3. Release of vassals and subjects from obligations. This was distinctly 
a medieval mode of sanctioning treaties and was in vogue during a relatively 
short period in history.” 

4. “Self-help” measures. Some treaties have authorized the use of force 
or other modes of ‘‘self-help’’ procedure in the event of violation. This 
does not really constitute a special treaty sanction, but rather a recognition 
that certain of the sanctions of the law in general may be applied to treaties." 

5. Pecuniary loss and liability to make reparation. Stipulations as to 
liability to make reparation have almost always been vague, and do not make 
a reliable or effective sort of sanction in themselves. 

6. Loss of territory and movable property. This again was a medieval 
sanction, long since obsolete, involving the forfeiture and loss of goods and 
property after violation occurred. The efficacy and value of a sanction of 
this nature is extremely dubious. 


the Anti-Slavery Convention of 1890, DeMartens, Nouveau Recueil Général, 2™* Sér., XVI, 3, 
and the Italo-Abyssinian treaty of Oct. 26, 1896, ibid., X, 414. 

11 The last time hostages were employed between great Powers was in connection with the 
Aix-la-Chapelle Treaty, Oct. 18, 1748, between Great Britain, France and the Netherlands. 
DeKoch, C. W., Histoire Abrége des Traités de Paix, 1648-1815, II, 420. A final use of hos- 
tages was made in a treaty in 1764 between Great Britain and the Seneca Nation of Indians, 
DeMartens, Recueil, I, 220. 

12 Where this sanction was used, one of the signatories swore that if he violated the terms, 
his subjects were to be released from their obligations to him and were to assist the injured 
party. £.g., France and Flanders, April, 1225, Dumont, op. cit., I, 1, 163. 

18 F.g., see Art. 3 of the treaty between Great Britain and Nicaragua, March 7, 1848. 
“The government of Nicaragua solemnly promises not to disturb the peace of the inhabi- 
tants of San Juan, knowing that such an act will be considered by Great Britain as a declara- 
tion of war,’’ DeMartens, Nouveau Recueil, XV, 177; see also the measures allowed the Allied 
and Associated Powers in Part VIII, Sec. I, Annex II, paragraphs 17 and 18 of the Treaty 
of Versailles, ibid., Nouveau Recueil Général, 3™° Sér., II, 323. See also Art. 3 of Hague Con- 
vention XIII, 1907, and Art. VII, sec. 2 of the Radiotelegraph Convention, 3 Nov. 1906, 
ibid., III, 147. 

4 F.g., Art. XXXVI of the Peace of Nimeguen, Sept. 17, 1678, “If anything should be 
wanting in the observance of this treaty, it shall not cause a breach, but reparation shall be 
made for the contravention,” Horsley, op. cit., 188; Art. 3 of Hague Convention IV, 1907, 
“A belligerent party which violates the provisions of the said regulations shall, if the case 
demands, be liable to pay compensation’’; in one treaty a definite sum, payable in the event 
of a breach, is stipulated; treaty of May 8, 1625, between France and Great Britain, Dumont, 
op. cit., V, II, 476, where the amount of reparation is fixed at ‘400,000 écus.’”? One can only 
ask “How to collect?” If a party feels in a position to violate a treaty in the first place, it 
is not apt to render up gratuitous reparation; it probably would have to be coerced into 
performing as it had promised. 

6 F.g., treaty between the Count of Flanders and the Count of Holland, March, 1167, 
Dumont, op. cit., I, I, 87 “Lequel contre venant a cette paix fourfera toute la terre qu’il tient 
en fief de la Conte de Flandre sans autre solenniteté de loy et n’en jouira jusques 4 ce qu’il 
aurait le tout réparé.”’ A sanction of this sort is to be distinguished from that involving 
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For those interested in the enforcement of modern conventions, however, 
the choice of sanctions lies primarily among five main types, and of these one 
is really not available for general use in that it has been employed and is 
capable of employment ordinarily only in peace treaties. This sanction 
may loosely be described as the “‘Pledge or Hypothecation of Territory, 
Goods or Revenue.” It is essentially an unequal arrangement in that the 
sanction works only one way, that is, for the benefit of the state or states 
victorious in a conflict. The goods or immovable property, the latter usu- 
ally taking the form of definite territory, have not always been “actually 
placed in the possession of the creditor state,’’ but sometimes have been 
“assigned over by some instrument without actual delivery by the party 
which ‘hypothecates’ them.’’* In transactions of this sort, actual title to 
the property or territory involved does not pass to the creditor state unless 
the treaty terms remain unfulfilled. The state from which performance 
is due perserves title, and exercises sovereignty over the thing or area in 
question, even if delivery has been made, unless it defaults or fails to live up 
to its obligations. In the event of defalcation, the creditor state may assume 
title; however, private law principles in such cases have been difficult to 
apply because of the absence in the past of judges and courts before whom 
questions of this type might be presented for adjudication.!7_ A very definite 
sanction is involved in treaty stipulations of this character, however, for the 
pledging or debtor state knows that if it fails to perform as obligated it faces 
the loss of goods or territory offered as a pledge. 

Instances of movable goods offered as a pledge or pawn are relatively very 
few,!® but more common has been the pledge of actual territory or fortresses 
or towns.!® Most common of all has been the actual occupation of territory 
pending the fulfillment of treaty obligations. This practice dates back sev- 
eral centuries, was used at the termination of the World War by the Allies 
against Germany, and has “‘ become the most important means of insuring the 
performance of certain stipulations” of treaties of peace.2° In the Versailles 
Treaty military occupation was used as a guarantee both for the general 
provisions of the treaty,”' and also specifically for financial or reparations 


a pledging or hypothecation of property; in the latter, property is held as a pledge against 
violation and pending fulfillment, but here forfeiture is to be made after violation occurs, a 
very different proposition. 

16 Phillimore, R., Commentaries upon International Law, II, 83. 

17 Rivier, A., Principes du Droit des Gens, I, 257. See also Pradier-Fodéré, P., Traité de 
Droit International Public, 1885, II, 1165; Phillipson, C., Termination of War and Treaties 
of Peace, 209-213. 

18 Poland at one time is reputed to have pledged the diamonds of the royal crown to 
Prussia as a security for treaty performance. Vattel, The Law of Nations (trans. by Ingra- 
ham, 1876) II, XVI, 241. 

19 F.g., Geneva in treaties of 1756, 1764, and 1768 made over Corsica to France as a se- 
curity, Phillipson, op. cit., 208. 

20 Thid., 209. 1 Art. 429. 
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payments.22 The sanction for Germany lay in the threat of a continuance of 
the occupation for the full 15-year period if the treaty terms were not ful- 
filled, and in the threat of a reoccupation of any territory already evacuated, 
if any default in reparations should occur.** Because of the agreement 
between the former Allied Powers and Germany, made at The Hague, 
August 30, 1929, according to which the occupation of the Rhineland was 
brought to an end, the military occupation has ceased as a sanction for the 
Treaty of Versailles. A sanction for the performance of the Young Plan pay- 
ments exists in the threat implied in Annex I* of the Final Act of The Hague 
Conference of 1930, which states that in the event that the Permanent Court 
of International Justice determines that ‘‘the German Government has com- 
mitted acts revealing its determination to destroy the new Plan,’’ the creditor 
Powers shall ‘‘resume their full liberty of action.”’ If the court should ever 
come to such a conclusion, Germany would be confronted with the possibility 
of a renewed occupation of her territory, or any other measures of coercion, 
which the creditor states might adopt. 

Of most immediate practical concern, the following four types of treaty 
sanctions may be offered: 

1. Third party guarantee of a treaty.2> This form of treaty sanction is of 
historic origin, and is still very much in use today. It may be individual or 
collective, and it may be included in the original treaty, or it may exist by 
separate and auxiliary convention. The treaty sanction lies in the interven- 
tion authorized by the treaty itself, or by the secondary and supplementary 
one for that purpose. The sanction is by no means an automatic one, for it 
depends upon the desires and wishes of the guarantors for its efficacy. 

(a) Individual guarantee included in the original treaty dates back to 
ancient practice, and had considerable vogue throughout the Middle Ages 
and the 16th, 17th and 18th centuries:2”_ It has been used by the British in 
India,?* and also by many Latin American States.”° 

(b) Individual guarantee by separate treaty. Sometimes by a separate 
treaty a state has agreed to guarantee or enforce a convention between two 


2 Art. 430. 

23 The Protocol at Spa, July 16, 1920, DeMartens, Nouveau Recueil Général, XIII, 618, 
also provided that, “If by Sept. 1, 1920 the executive and legislative measures have not been 
taken .. . or if by October 1, 1920 the German army has not been reduced to the number 
of 150,000 men . . . the Allies will proceed to a further occupation of German territory.” 

* British Cmd. Papers, No. 3484, 28-30. 

* For general discussion, see Phillimore, op. cit., Chap. VII; Phillipson, op. cit., 209 et 
seq.; Nys, E., Le Droit Iniernational, 1912, 39 et seq. 

* E.g., treaty between the Armenians and Chaldeans guaranteed by Cyrus of Persia, 
557 B.C. Barbeyrac, Histoire des Anciens Traités, I, 55. 

27 E.g., treaty between Sweden and the Catholic States of Germany, guaranteed by the 
King of France, Jan. 29, 1632. Dumont, op. cit., VI, 1, 29. 

28 See DeMartens, Nouveau Recueil, XVI, 2, 123. 

29 F.g., Guatemalan guarantee of treaty between Costa Rica and the ‘‘Greater Republic 
of Central America” in 1898, DeMartens, Nouveau Recueil, 2™° Sér., XXXII, 84. 
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other parties. This has been accomplished usually in the form of a treaty 
with one of the original contracting parties which desired extra support in 
the enforcement of its terms, occasionally by convention with both of the 
original parties, as was the case in 1718*° when George I of Great Britain, by 
treaty with Charles VI and The Netherlands, confirmed and guaranteed 
parts of the Barrier Treaty of 1713.*: Where the treaty of guarantee is 
made between the guarantor and only one of the first contracting parties, 
an alliance is virtually established for the maintenance of the status quo. 
Such was the case with the treaty between Great Britain and Prussia, No- 
vember 29, 1742,°2 by which the former guaranteed the treaty of Berlin® 
made between Frederick of Prussia and Maria Theresa of Austria in July of 
that year. A similar sort of unilateral arrangement would have been set up 
by the unratified treaty of June 28, 1919, between the United States and 
France, Article I of which declared, ‘‘In case the following stipulations relat- 
ing to the Left Bank of the Rhine contained in the treaty of Peace . . . Ar- 
ticles 42, 48, 44 . . . may not at first provide adequate security . . . to 
France, the United States shall be bound to come immediately to her assist- 
ance in the event of any unprovoked movement of aggression against her 
being made by Germany.’ * 

(c) Collective guarantee included in the original treaty. A guarantee 
formula was much in favor in the 17th and 18th centuries, and consisted in 
the invitation to outside states and princes to become guarantors of the pact. 
These invitees were not necessarily active participants in the signing of the 
original treaty, and the guarantee was not very definite or precise.* The 
establishment of the League of Nations afforded an opportunity for a new 
use of the guarantee; the form was different but the principle was the same, 
namely, the responsibility of an outside agency for the observance of treaty 
terms, and the treaties of the post-war period give manifold evidence of the 
wide use of the League as ‘‘guarantor’’ *—not guarantor in the sense of being 
an active party to the pact and formally agreeing to enforce its terms, but 
nevertheless as an agency authorized to intervene and to take action in the 

© Dumont, op. cit., VIII, 1, 551. 31 Horsley, op. cit., 366. 

DeKoch, op. cit., 340. 33 Tbid., 320. 

* DeMartens, Nouveau Recueil Général, 3™° Sér., XVI, 3. Great Britain, however, made 
special agreements with both France and Prussia in 1870 by which the British would join in 
the conflict on the side opposing the party which might violate the Belgian neutrality treaty 
of 1839. Ibid., 2™° Sér., XXX, 590-593. 

% F.g., Art. 30 of the peace treaty signed at Nimeguen between Spain and France, Sept. 
17, 1678, simply said, “All princes that please may be guarantees of this treaty.”” Horsley, 
op. cit., 191. 

* F.g., Art. 69 of the Treaty of St. Germain: “Austria agrees that every member of the 
League of Nations shall have the right to call the attention of the Council to any infraction 

. . of any one of these obligations and that the Council shall proceed in such a way . . . 
as May seem appropriate . . . under the circumstances.’”’ DeMartens, Nouveau Recueil 
Général, 3™° Sér., XI, 691. See also the Minority Conventions between the Allies and 
Poland, Czechoslovakia, Yugoslavia, and Roumania, ibid., XIII, 504, 512 et seq. 
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event of violation. The demands for security, chiefly by France and her 
allies, have led to the use of the League in the ‘‘ Locarno-guarantee”’ type of 
treaty.*” Here, as formerly, if the guarantor states feel it to their interest to 
see that the treaty is observed, the sanction is an exceedingly effective one. 
(d) Collective guarantee by separate treaty. A measure frequently 
employed since the 18th century has been that of a special convention, usu- 
ally between two or more of the great Powers, guaranteeing the maintenance 
of a treaty whose observance seemed essential for the interests of those guar- 
anteeing states. Two famous examples of this type of guarantee are, first, 
the treaty between France, Austria, Great Britain, Prussia and Russia, 
April 19, 1839,°* Article 1 of which stated that the articles of the Belgian- 
Dutch agreement of the same date *® ‘‘are considered as having the same force 
and efficacy as if they were textually inserted in the present act and they are 
thus placed under the guarantee of their respective Majesties;”’ and, second, 
the convention signed by the great Powers, April 15, 1856, guaranteeing the 
terms of the treaty bringing the Crimean War to a close, which read, 
Article 1. The high contracting parties guarantee firmly among 
themselves the independence of the Ottoman Empire as fixed in the 
treaty concluded at Paris, 30 March 1856. 
Article II. Any infraction of the stipulations of the said treaty shall 


be considered by the parties signatory to the present treaty as casus 
belli.*° 


Extra guarantees of the terms of the most recent peace treaties have been 
made by France in her conventions with some of the states of Middle Eu- 
rope, and the situation established by the 1919-1920 treaties is thus heavily 
guaranteed in one form or another,—Locarno, treaties of alliance, and trea- 
ties authorizing intervention by the League of Nations in case of infraction. 
The conventions between France and her satellites merely represent a mod- 
ern use of an old device, namely, that of supporting favorably-regarded 
treaties by supplementary ones calling for joint aid and collaboration if and 
when the first treaty is infringed upon. 

2. Mutual agreement to aid in “punishing” or resisting the violator, or to 
collaborate when violation occurs. In making treaties, instead of seeking or 
obtaining the guarantee of outside parties to the terms of a convention, 
princes and states have frequently guaranteed the treaty as between them- 
selves, and in multipartite agreements have at times agreed to joint action 
against the violator. Three types of mutual guarantee treaty exist: 

(a) Simple statement of a mutual guarantee only. 

#7 DeMartens, Nowveau Recueil Général, 3™° Ser., XVI, 7. 

38 Tbid., 2, 788. 89 Ibid., 773. 

4° DeMartens, C., and DeCussy, Recueil Manuel et Pratique des Traités, VII, 511. 

41 Czechoslovakia, DeMartens, Nouveau Recueil Général, 3™° Sér., XIII, 470; Yugoslavia, 
ibid., XVIII, 347; Poland, ibid., 655. 

« E.g., Art. 26 of Treaty of Paris, Feb. 10, 1763, DeMartens, Recueil, I, 164, by which 
Great Britain France and Spain “guarantee generally and reciprocally all the stipulations 
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(b) Simple statement of a mutual guarantee, plus a pledge to collaborate 
in conference when a breach takes place.“ 

(c) Guarantee, plus a pledge, not only to join in conference, but to take 
specific steps against a breaker of the treaty. 

In the first two, (a) and (b), the sanction is only implied, though in (0) 
the possible unfavorable public opinion resulting from the fact that a con- 
ference has had to be summoned to discuss an infringement, may constitute 
a sanction. In (c) definite sanctions are called for, and a treaty-breaker 
knows in advance with what measures it is likely to be confronted. In no 
one of the three, however, is the sanction automatic. The individual parties 
for themselves determine ultimately how effective the sanction shall be. 

Article 16 of the League of Nations Covenant represents the most elabo- 
rate application of (c) yetineffect. As a result of devitalizing by Assembly 
resolutions, and because the original wording in regard to military measures 
evidently indicated optional application on the part of members, the article 
really does not provide much stronger sanctions than does the far simpler 
provision (example of b) in the Four-Power Pacific Pact of 1921. The 
signatory parties get together (through the Council in Article 16, by confer- 
ence in the Pacific Pact) to discuss a violation, but what follows is not 


of the present treaty.” Such a provision is very vague: does it mean that all parties will 
act together against possible outside interference? Does it mean that two will join against 
any one violator as among the signatories themselves? Perhaps both. Apparently, it 
amounts to nothing more, really, than a simple promise of observance. 

* F.g., Art. 7 of the Treaty of Paris, March 30, 1856, DeMartens, Cussy, op. cit., VII, 497; 
Four-Power Pacific Pact, Dec. 13, 1921, Art. I, para. 2, DeMartens, Nouveau Recueil Gén- 
éral, 3™° Sér., III, 753. 

“ F.g., Art. 70 of the Treaty of Miinster, Oct. 24, 1648, Dumont, op. cit., III, 337; Art. 16 
of the League of Nations Covenant, DeMartens, Nouveau Recueil Général, 3™° Sér., XI, 323 
Constitution of the International Labor Organization, Treaty of Versailles, Art. 409-420, 
ibid. 

“ League of Nations Official Journal, Oct. 1921, special supplement, No. 6, 14-15: “. . . 
4. It is the duty of each member of the League to decide for itself whether a breach of the 
Covenant has been committed.” 

“ The pact makes a very clear distinction between measures to be taken as among con- 
tractants, on the one hand, and toward non-contractants on the other. Art. I, para. 2, 
provides that if controversy develops between signatories, the other contracting parties are 
to be invited to a joint conference, while Art. 2 states that “If the said rights are threatened 
by the aggressive action of any other Power, the high contracting parties shall communicate 
with one another fully and frankly in order to arrive at an understanding as to the most 
efficacious measures to be taken jointly or separately to meet the exigencies of the particular 
situation.” The true treaty sanction is found in connection with Art. 1; direct application 
of measures of coercion is not specified, but by implication it may be only one step away. 
Provisions for “consultation” are also found in Art. 21 of the Washington Naval Treaty of 
1922, Malloy III, 3100; Art. 21 of the London Naval Treaty of 1930, Publications of the 
Dept. of State, Conference Series, No. 2; Art. 50 of the Draft Convention of the Preparatory 
pages for the Disarmament Conference, League of Nations Doc. No. C. 687. M. 288. 
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specified precisely, though, of course, League members are supposed to have 
applied economic sanctions immediately. With the exception of that 
difference, the two seem much the same. Inevitably, until there is a real 
international force, there is the problem of a sanction for sanctions. 

The possibility of another sanction under type (c), in addition to the appli- 
cation of definite coercive measures, enters in the form of the non-neutrality 
of signatory parties toward a violator state. Under Article 16, even where a 
state may not join actively in measures of coercion against a covenant-break- 
ing party, the state may not observe the traditional rules of neutrality. It 
might adopt an intermediate sort of position, difficult to define legally at 
present, which would be detrimental to the interests of the violator.” Like- 
wise under the Pact of Paris, though no agreement to collaborate or apply 
any definite measures is found in the text, it has been suggested that a 
violator of the treaty could not expect the other parties to remain neutral.“ 

Suggestions for the implementation of the Pact of Paris have been nu- 
merous. Resolutions like those of Senator Capper and of Representatives 
Burton and Porter, would have the United States assume definite responsi- 
bilities in the enforcement of the treaty,*® and, more recently, the Committee 
on Economic Sanctions®® and Professor Whitton®! have proposed that, 
either independently by Congressional resolution or by negotiation with 
other signatories of the pact, the United States agree to consultation if 
violation occurs and to the taking of diplomatic and economic measures 
against an “aggressor,” by gradual stages. These American plans, which 
are designed to strengthen the Pact of Paris and to bring the United States 
into collaboration with League members who might be trying to operate 
under the provisions of Article 16 of the Covenant, do not include military 
or force sanctions, the aim apparently being to recognize the traditional 
American hostility to the use of measures of military and naval coercion for 
the enforcement of treaties, and to obviate the difficulties presented by the 
sanctions of Article 16 where drastic action is immediately called for with 
no provision for the progressive application of enforcement measures.” All 
these schemes may be included under guarantee type (c) which, particularly 
for the United States, demands supplementary municipal legislation, and 
which presents the problem of a sanction for sanctions in case, as in the recent 
Sino-Japanese dispute, the guarantors appear reluctant to take the action 
which may be called for. 


‘7 Official Journal, Council, 8th Year, No. 7, July, 1927, 834; report of the Secretary-Gen- 
eral, entitled Legal Position Arising from the Enforcement in Time of Peace of the Measures 
of Economic Pressure Indicated in Article 16, particularly by a Maritime Blockade. 

“8 Shotwell, War as an Instrument of National Policy, 221-225. 

** Remarks of Senator Capper, Congressional Record, Vol. 71, No. 51, 3149. 

5° Report released March 14, 1932. 

1 “What Follows the Pact of Paris?,” International Conciliation Pamphlet No. 276, 
January, 1932. 52 Thid. 
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3. Termination of the treaty; Loss of reciprocal advantages, privileges and 
advantageous status. It has long been held that a violation of a treaty by one 
party gives the injured state the option of declaring the agreement void.* 
Infringement by one contractant makes the treaty ‘‘voidable, not void,” ™ 
it being for the other contractant to determine whether the treaty shall be 
abrogated or remain in force.» A sanction for treaties exists independently of 
any particular treaty stipulations in this general principle that the aggrieved 
party may terminate the agreement when violation takes place. In addition 
to this general principle, some treaties have definitely specified that violation 
of any of its provisions or failure to execute its terms means an abrogation of 
the pact. The vigor of the sanction must depend upon the benefits afforded 
by the treaty, and upon the attitude toward such benefits on the part of the 
state considering violation. 

A bit different from and yet very much akin to this sanction of treaty 
abrogation is another sanction, involving not necessarily the formal termina- 
tion of the whole treaty, but rather the loss of certain benefits, privileges and 
immunities which the treaty confers. The presence of this sanction is made 
manifest sometimes by direct statement in the treaty text,” while sometimes 
it has to be inferred indirectly from the provisions of the agreement, as in 
some of the Hague conventions of 1899 and 1907.5 For example, Conven- 
tion III (1907) relative to the opening of hostilities®® contains a very ingen- 
ious sanction: the declaration of war must be notified without delay to neutral 
Powers, and such declaration does not become effective so far as those 
neutral Powers are concerned until notification has been received. In other 
words, unless the terms of the convention are adhered to and notification 
of a state of war is made, the belligerent cannot legally demand neutral be- 
havior on the part of third states, and cannot expect to receive the benefits 
to be derived from the application of the laws of neutrality. The sanction 
here is virtually automatic; the belligerent party has the choice of abiding by 


*% Kent, Commentaries on American Law, 4th ed., 7, 175; Moore, Digest of International 
Law, V, 566. 

“ Charlton v. Kelly, 229 U. S. 447. 

% See Hall, International Law, 7th ed. (Higgins), sec. 116; Reeves, “The Prussian-Ameri- 
can Treaties,”’ this JourRNAL, 1917 (Vol. 11), 475. 

* E.g., Trade agreement between Great Britain and the U. 8S. S. R., 1921, DeMartens, 
Nouveau Recueil Général, 3™° Sér., XVIII, 684: “. . . in the event of the infringement by 
either party at any time of the provisions of this agreement . . . the other party shall 
immediately be free from the obligations of this agreement.” 

* F.g., Art. 5 of the Clayton-Bulwer Treaty, DeMartens, Cussy, op. cit., V, 386, relative 
to the guarantee of the neutrality of the canal. The guarantee was conditional upon the 
observance of the treaty terms by both parties. 

8 J. B. Scott, The Hague Conventions: No. IV, 1907, Art. 2 and Art. 27; No. VII, 1907, 
Art. 1; No. X, 1907, Art. 1; No. XI, 1907, Art. 3. 

** Tbid., “Art. 2. The existence of a state of war must be notified to the neutral Powers 
without delay, and shall not take effect in regard to them until after the receipt of a notifi- 
tation, which may, however, be given by telegraph. . . .” 
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the convention or of facing the prospect that other nations will not undertake 
neutral obligations. 

At this point may be raised the question as to the implications of the pre- 
amble to the Pact of Paris.‘° Not being contractual, the preamble does not 
possess great legal significance, but it declares “‘any signatory Power which 
shall hereafter seek to promote its national interests by resort to war shall be 
denied the benefits furnished by this treaty.’”” The wording seems to mean 
that any violator state cannot expect the other parties not to promote their 
national interests by a resort to war after the infraction has occurred. The 
benefits of the treaty must be that each party can hold the other parties to 
the agreement not to use war as an instrument of national policy." Just what 
the actual status and obligations of all the parties would be in the event of 
violation is still necessarily uncertain; the preamble is not contractual in 
character and its full meaning can hardly be known until the pact has been 
put toa very clear test. In the meantime, it does contain a possible sanction. 
a sanction which threatens the violating party with the chance that the other 
signatories will not feel themselves obligated to refrain from war-like 
measures. 

The sanction of the possible loss of advantages and privileges if the treaty 
is violated is the most automatic of any of the sanctions considered. It 
tends to work by itself and not to depend upon outside factors, such as the 
willingness of third parties to codperate, as is the case with treaties of guar- 
antee and measures contemplated by Article 16 of the Covenant. Provided 
it is clear just what the advantages and privileges to be lost through infringe- 
ment are, which is not the case under the Pact of Paris where the meaning 
is by no means certain, it seems to be the most effective treaty sanction yet 
devised, and it is comparable to the sanctions of nullity discussed by munic- 
ipal lawyers.” 

4. Nullity of acts in conflict with a treaty. Even more analogous to the 
municipal law sanctions of nullity, are the specific provisions found in some 
treaties to the effect that acts made in violation of the treaty shall be void 
and of no effect. The sanction is somewhat similar to the one considered in 
the previous section, but here the sanction threat is couched in terms which 
imply that measures contrary to its provisions are null, void or illegal. The 
number of examples of a sanction of this sort are relatively few,** but it is in 
some proposed conventions that its use has been most strongly advocated, 
and it therefore merits more than passing or purely antiquarian interest. In 
connection with territorial aggrandizement and the cession of territory 


6° D. H. Miller, The Pact of Paris, Chaps. XVIII and XIX. 

Shotwell, op. cit. 

® Korkunov, N., General Theory of Law (trans. by W. Hastings, 2nd ed.) 188; Austin, J., 
The Province of Jurisprudence Determined, 5th ed., 27 and 505-506. 

*s E.g., Treaty of alliance of 1579 between certain cities and provinces of the Netherlands, 
Art. 23. Dumont, op. cit., V, I, 322. 
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through conquest, the sanction has received strong support at two Pan 
American Conferences, though no convention on the subject has actually 
come into force. At the first Pan American Conference held in Washington 
in 1889, a recommendation was passed to the effect ‘‘that all cessions of 
territory made during the continuance of the treaty of arbitration shall be 
void if made under the threat of war or the presence of an armed force.” ™ 

The same idea was incorporated in Project No. 30 of the proposed codifica- 
tion of Pan American International Law (1925), and has been championed 
by Mr. 8S. O. Levinson, of the ‘‘Outlawry of War” school, who has proposed 
that, “‘In the future all annexations and territorial acquisitions by means of 
war or under the menace of war, or in the presence of armed force, and all 
seizures and exactions by force, duress or fraud shall be null and void.” ® 
Who is to decide what has been exacted by force or fraud, and who is to 
enforce the null and void order? Public opinion, such as it is, might heap 
moral approbrium upon a cession counter to a treaty, but if a state is suffi- 
ciently powerful to aequire and hold the territory, the nullity in the eyes of 
the other signatories would affect the conqueror but little, unless it feared 
combined action at a future date, on the grounds of treaty violation, to wrest 
back the spoils. 

A possible nullity sanction for the Pact of Paris has been brought forward 
by Secretary of State Stimson in his note to Japan of January 7, 1932,"° in 
which he states that the United States ‘‘does not intend to recognize any 
situation, treaty or agreement which may be brought about by means con- 
trary to the covenants and obligations of the Pact of Paris...” The pact 
is thus implemented by the threat of certain consequences of violation, but 
how far would the United States or the League members go? No machinery 
is suggested by which the nullity sanction might be made effective. 

A proposed nullity sanction which would have an operating mechanism 
behind it has been suggested by M. Cornejo, of Peru, who has proposed 
an additional paragraph to Article 18 of the Covenant of the League of 
Nations: 


The Secretariat of the League of Nations may not register any treaty 
of peace imposed by force as a consequence of a war undertaken in 
violation of the Pact of Paris. The League of Nations shall consider 
null and void any stipulations which it may contain, and shall render 
every assistance in restoring the status quo destroyed by force.*’ 


This nullity provision would be a sanction for the Pact of Paris in addition 
to those of the preamble and of public opinion. Though its addition to the 


“ DeMartens, Nouveau Recueil Général, 3™° Sér., VI, 114. 6 Unity, Jan. 13, 1930. 

® New York Times, Jan. 8, 1932. A similar attitude was adopted by the Assembly of the 
League of Nations (New York Times, Mar. 11, 1932), in a resolution declaring “it incumbent 
upon members of the League of Nations not to recognize any situation, treaty or agreement 
which may be brought about by means contrary to the Covenant of the League of Nations or 
the Pact of Paris.”’ 67 League of Nations Official Journal, 1930, 78. 
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Covenant might jeopardize the function of the League treaty registration 
division,®* it would constitute a sanction considerably more vigorous than 
the mere declaration proposed by the Pan American committee and Mr. 
Levinson in regard to cession. A treaty statement to the effect that any act 
counter to the treaty is null and void is almost valueless as a sanction unless 
there exists some sort of an international organization to enforce the state- 
ment. The possibility that a party could rightfully consider an action coun- 
ter to a treaty as illegal would prove but a slight deterrent to a possible 
violator of some strength, unless there existed international machinery, 
analogous to that existing inside the state, capable of making the violator 
give up his wrongful gains or retract whatever he had done counter to the 
agreement. 

These last four varieties of sanctions, while perhaps not exhausting the 
possibilities, do suggest the main types available for treaty-makers of the 
present. The question naturally arises, however: are sanctions really 
necessary for the bulk of inter-state agreements today? More and more of 
the rules governing international conduct are being drawn up in conventional 
form, with treaties assuming some of the aspects of ‘‘legislation.’’®® The 
analogy is by no means perfect, but it appears true enough to be of signifi- 
cance, especially for the subject of sanctions, for, with international law 
developing as treaty law, it becomes possible to insert definite penalties into 
the law, something that was not possible as long as it existed as mere un- 
enacted custom. However, just as within a state a good law is heavily 
sanctioned by the fact that the mass of the people recognizes it as good and 
are not held from contravening it simply because it may bristle with penal- 
ties, so too in the international sphere states tend to abide by treaties regu- 
lating international affairs because they recognize that those treaties are use- 
ful and necessary, and that to violate them would disrupt international 
trade and intercourse with probable unhappy repercussions upon the violator 
itself. Good treaties, those recognized by all as being for the welfare of all, 
do not require strong sanctions, the mere knowledge on the part of all con- 
cerned that the treaty is mutually beneficial being sufficient in the main to 
induce conformity.”° Thus, almost paradoxically, as the recognition of the 
importance of treaties and of the necessity of observing them grows, the 
need for treaty sanctions of a penal order may decrease for the bulk of 
modern conventions. 

As for sanctions in treaties like the Covenant and the Nine-Power Pacific 
Pact,”! however,—treaties which lay down fundamental arrangements and 
guarantees for political order and stability—it may be felt that something 
more than the mere assumption that there is an intention to abide by the 


68 See Hudson, “Registration of Treaties,” this JourNAL, Vol. 24 (1930), 752-757. 

6° See introduction to Hudson, International Legislation, Carnegie Endowment for Inter- 
national Peace, 1931. 

70 Thid. 1 Malloy, Treaties, etc., III, 3120. 
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agreement is required. The position of the ‘“‘Outlawry of War’”’ school and 
that of the United States hitherto has been that sanctions of force are not 
necessary and are undesirable,” a thesis directly counter to that of the 
French, who include coercive sanctions in their demands for security. Such 
diametrically opposed points of view lead inevitably to an impasse like that 
at the London Naval Conference of 1930.77 A way out of the deadlock lies 
in the direction of (a) a willingness on the part of the United States to imple- 
ment certain treaties by such sanctions as that involving a use of consultative 
pacts,”* and (b) an increased consideration of the matter of periodic treaty 
revision, with an emphasis upon the development of Article 19 of the Cove- 
nant of the League of Nations.” Such a program would mean concessions 
on the part of both the United States and France. The United States would 
assume an increased responsibility for world order, and at the same time 
sanctions would not necessarily be used as a means for preserving the status 
quo. The development of whatever sanctions are necessary for the preserva- 
tion of community order is dependent upon an improvement in the means of 
revising that order as established by treaty. 


” See statement of Secretary of State Stimson in regard to the Pact of Paris: “Its sole sanc- 
tion lies in the power of public opinion of the countries constituting substantially the entire 
civilized world, whose governments have joined in the covenant.” Press releases, Dept. of 
State, Feb. 20, 1930. 

7% London Naval Conference, Conference Series, No. 3, Pub. No. 67, Dept. of State, 35. 

% The United States apparently has accepted the principle of having an international 
supervisory disarmament commission. Art. 52 of the Draft Treaty, Treaty Information 
Bulletin, Dept. of State, No. 16, Jan., 1931. 

% Art.19. “The Assembly may from time to time advise the reconsideration by members 
of the League of treaties which have become inapplicable and the consideration of interna- 
tional conditions whose continuance might endanger the peace of the world.” The 
Assembly has interpreted the article in a very restricted fashion. Records of the First 
Assembly, Plenary Meetings, 580, 595. See Goellner, La Révision des Traités sous le Régime 
de la Société des Nations,” 1925. 


PROCEDURE UNDER THE MINORITIES TREATIES 
By Jutius STONE 


It is not necessary to make a profound study of the work of the League of 
Nations in the sphere of minorities protection to realize the importance of the 
Minorities Section of the Secretariat, of the minorities petition and of the 
Minorities Committees (usually called ‘“‘the Committees of Three’’). Indeed 
it is difficult to imagine how the guarantee of the League could have been 
given substantial reality without these three institutions. At first sight it 
would appear remarkable that the treaty articles upon which the present 
procedure is based should make not the slightest mention of any provision 
concerning these institutions. This is nevertheless the fact. All the rules 
(with only one exception) ! concerning the functions of the Minorities Section 
and of the Minorities Committees and the nature of the minorities petition 
have been established unilaterally by resolution of the Council. 

The first two paragraphs of Article 12 of the Polish treaty for the protection 
of minorities, signed at Versailles on June 28, 1919, provide as follows: 


Poland agrees that the stipulations in the foregoing articles, so far as 
they affect persons belonging to racial, religious or linguistic minorities, 
constitute obligations of international concern and shall be placed under 
the guarantee of the League of Nations. They shall not be modified 
without the assent of a majority of the Council of the League of Nations. 
The United States, the British Empire, France, Italy and Japan hereby 
agree not to withhold their assent from any modification in these articles 
which is in due form assented to by a majority of the Council of the 
League of Nations.” 

Poland agrees that any member of the Council of the League of 
Nations, shall have the right to bring to the attention of the Council 
any infraction, or danger of infraction, of any of these obligations, and 
that the Council may thereupon take such action and give such direction 
as it may deem proper and effective in the circumstances. 


These constitute the only provisions of the treaty relevant to a consideration 
of the powers of the Council to establish procedure in minorities questions. 


1 The resolution of June 27, 1921. Minutes of Thirteenth Session of the Council, pp. 51 
and 235-6. 

* The procedure for modification of the treaties, and other cognate legal questions, as 
well as the entire procedure in minorities questions, are examined in a forthcoming study 
by the present writer entitled International Guarantees of Minority Rights, Oxford, 1932. 

* Para. 3 of Art. 12 of the Polish treaty, and the analogous provisions of the other under- 
takings, providing for the submission to the Permanent Court of disputes between states 
members of the Council and the state concerned, do not concern the procedure of the Coun- 
cil, and are not in point in the present discussion. 
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The same remark applies to the analogous provisions of all the treaties signed 
after the war for the protection of minorities, and also to the declarations 
made before the Council by various states.‘ 

The second sentence of paragraph 1 as to modifications in the treaty 
provisions is not relevant to this paper, which is concerned with the de- 
limitation of the powers of the Council under the various instruments as they 
now stand. As to paragraph 2, the powers of the Council acting after seisin 
are, on the whole, clear and free of controversy. On the other hand, the 
powers of the Council before seisin, that is, before paragraph 2 has been 
invoked, have been since 1920, and still remain, the subject of sharp discus- 
sion and divergence of opinion. 

In its most elementary form the problem amounts to this. Is paragraph 
2 the only part of Article 12 under which the guarantee of the League, through 
its organ the Council, is to operate? Must the Council be completely in- 
active until one of its members has brought an infraction to its notice? May 
procedure be established for dealing with cases which have not been brought 
to the Council’s notice under paragraph 2? An examination of the practice 
of the Council since 1920 will disclose that its answer has been a clear 
negative. 


1. THE MINORITIES SECTION OF THE SECRETARIAT 


Of these three above-mentioned institutions, the Minorities Section is most 
easily disposed of. ‘‘It was clear from the outset that the work undertaken 


by the League of Nations in regard to the protection of minorities required 
the creation of a special department of the Secretariat.’”® The Council, 
with its changing personnel of statesmen, was obviously unable to undertake 
its task without the elementary necessity of a secretarial staff. There is not 
even a resolution establishing the section. 

Its work is to assist members of the Council in the execution of their rights 
and duties under the treaties and declarations for the protection of minori- 
ties. Leaving aside the more narrowly administrative work, this consists 
mainly of the collection, verification and systematization of information as 
to the manner in which the stipulations of the treaties are being carried out. 


Its means of information must be as extensive and comprehensive as 
possible not only as regards the actual situation of the various minorities 
but in general as regards political, social, economic and cultural develop- 


‘ The following states are bound by treaty provisions framed on the Polish model: Austria, 
Bulgaria, Czechoslovakia, Greece, Hungary, Roumania, The Kingdom of the Serbs-Croats 
and Slovenes, Turkey. The following states are bound by declarations made before the 
Council, which, in spite of verbal differences, and differences of arrangement in the last two 
Cases, seem to give the same result as the Polish text: Albania, Lithuania, Estonia, Latvia. 
It is impossible to examine these differences here. 

*See report of the committee appointed under the chairmanship of M. Adatci (Japan), 
to report on proposed reforms in the procedure for the protection of minorities, League of 
Nations Official Journal, Supplement No. 73, pp. 53 et seq. 
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ments in the different countries which have given undertakings to 
protect minorities. Indeed, minority problems cannot properly be 
understood if they are considered apart from the political life of the 
country as a whole. Moreover, there are special juridical, social, 
economic, and other aspects of these questions which only become 
intelligible when regarded as part of the political life of a nation.® 


The Jurists’ Report of March 6, 1929, to be examined later, gives as an 
example of the class of rules which may be unilaterally established by the 
Council, ‘‘rules to determine the competence of the Secretary-General in the 
question.” 


2. THE MINORITIES PETITION 


Paragraph 2 of Article 12 of the Polish treaty and of the corresponding 
articles of the other treaties, provide, in effect, that an infraction or danger 
of infraction of a minorities treaty shall only be discussed by the Council 
when one of its members calls its attention thereto. In the words of M. 
Tittoni, ‘‘the right of calling attention to any infraction or danger of infrac- 
tion is reserved to members of the Council.’’ This fact must be kept in 
mind when the nature of the minorities petition is discussed. 

The Titioni Report and Resolution of October 22,1920. The famous Tittoni 
Report of October 22, 1920, “indicated to the minorities the method of 
petition as being an excellent means of rendering effective the protection 
accorded to them by the League.’”’’ At the same time it emphasized the fact 
that such a petition must “retain the nature of a report pure and simple: 
it cannot have the effect of putting the matter before the Council and calling 
upon it to intervene.’’® 

The petition, in other words, is not a legal document but a piece of informa- 
tion. There is no difference, juridically speaking, between a petition sub- 
mitted by a minority organization and one submitted by an individual or by 
an international sectarian or other organization; or between either of these 
and the newspaper cuttings which the Minorities Section constantly collects 
and classifies.? All are information, pure and simple, and the purpose of the 
rules as to petitions is the same as the purpose of the classifying activity of 
the members of the Section, namely, “to ensure that reliable information as 
to the manner in which the signatory states to the minorities treaties are 
carrying those treaties into effect is laid before the members of the Council.’’” 


* League of Nations Official Journal, Supplement No. 73, pp. 53 et. seg. See also the 
Assembly resolution of Sept. 21, 1922, on this work, Third Assembly Records, Plenary Meet- 
ings, pp. 134-5. 

7 Report of Council to the 6th Assembly (Para. VI of Cap. 7 of the Supplementary Report), 
Official Journal, 1926, p. 301. 

8 Report of M. Tittoni and resolution of Oct. 22, 1920. Minutes of the Tenth Session of 
the Council, pp. 13, 142-5. 

*See Adatci Report, Supplement No. 73, pp. 53-54. For examples of petitions from 
various sources, see Stone, op. cit., Chap. III. 

10 Thid., p. 56. 
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The resolution of October 22, 1920 was not even communicated to the 
states concerned. Their consent was clearly deemed unnecessary. 

The Resolution of June 27, 1921. The resolution of June 27, 1921, pro- 
vides an instructive contrast with that of October 22, 1920. It made certain 
important changes in the procedure laid down in the earlier resolution. It 
provided that in future, petitions should, immediately on receipt, be sent to 
the state concerned, which should “‘ be bound to inform the Secretary-General 
within three weeks of the date upon which its representative accredited 
to the Secretariat of the League of Nations received the text of the petition 
in question, whether it intends to make any comments on the subject.” If 
there is no reply, or if it is not desired to make any comment, the petition 
should then be communicated to the members of the Council and of the 
League in accordance with the Tittoni Report. If the state concerned in 
its reply within three weeks announces that it intends to comment, a period 
of two months from the original receipt of the petition is granted to it. 
On receipt of the comments, the Secretary-General must communicate the 
petition along with the comments to the members of the League of Nations. 

But for one fact, this resolution would have been similar to that of October 
22, 1920. It deals, like the earlier one, with the functions of the Secretary- 
General and with the distribution of information in the shape of petitions 
and comments to the members of the League of Nations. One important 
detail, however, differentiates it. It provides that ‘‘the state concerned 
shall be bound to inform the Secretary-General, etc.,” thus imposing an 
obligation upon the states concerned not provided in the treaties and declara- 
tions. It would have been quite possible to give states the opportunity to 
make observations within the period, without imposing upon them any 
obligation whatever. As the resolution stands, however, it clearly prej- 
udiced the legal position of the states concerned, making their consent to the 
resolution necessary. 

The last two paragraphs of the resolution provide that ‘‘this decision shall 
come into immediate effect for all matters affecting Poland and Czecho- 
slovakia.”’ 

With regard to other states which have accepted the treaty provisions 
relating to the protection of minorities the Council authorizes the Secre- 
tary-General to inform them of the decision taken in the case of Czecho- 


slovakia and Poland and to ask them to state whether they wish the same 
procedure to be made applicable to them. 


Poland and Czechoslovakia were present at the Council meeting " and gave 
their consent forthwith, and all the other states bound by minorities stipula- 
tions have since given their adhesion.” 

"Under Art. 4, para. 5 of the Covenant. Their “‘interest’’ was not, however, the fact 
that they were bound by minorities treaties, but that the discussion was about memoranda 
submitted by them. See Official Journal, April, 1929, p. 512 footnote. 

The adhesions were given by letter. For list, see note of the Secretary-General in 
Official Journal, January, 1922, p. 51. See, also, Supplement No. 73, p. 51. 
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The resolution of June 27, 1921, was recognized, therefore, to require the 
consent of the states concerned before it was put into operation. As will be 
seen later, it is the only resolution passed since 1920 which was so recognized. 

The Resolution of September 5, 1923. The next resolution dealing with 
petitions is that of September 5, 1923. Besides making certain slight amend- 
ments in the existing procedure," the resolution of September 5, 1923, made 
a very important innovation. It laid down certain conditions which peti- 
tions must fulfill before they can be submitted to the procedure laid down 
in the preceding resolutions. The petition is merely information, and what 
the earlier resolutions had done was, in effect, to say that information sent to 
the League in the form of petitions, that is, containing allegations of infrac- 
tions or dangers of infraction of the treaties, should be submitted to a certain 
procedure. This was perfectly compatible with the purely informatory 
nature of the petition. Is it equally compatible with that nature to direct 
that only petitions which fulfill certain conditions shall be so submitted? 
The Council considered that it was, and that just as it might direct that 
information in the form of petitions shall be submitted to a certain procedure, 
so it might direct that only information in the form of petitions fulfilling 
certain conditions shall be submitted to that procedure. It is the Council’s 
business what kind of information it thinks it expedient to communicate to 
its members. 

The consent of the states was not asked in respect of this resolution. It 
was merely communicated to them for their information. The Jurists’ 
Report of March 6, 1929, gives as a second example of the class of rules 
which the Council may set up unilaterally ‘‘rules to determine the conditions 
for the receivability of petitions.’’ 

The Resolution of June 13, 1929. The latest resolution on minorities pro- 
cedure contains one paragraph © dealing with the question of receivability: 

When the Secretary-General declares a petition non-receivable he 
will inform the petitioner and if necessary will communicate to him the 
Council resolution of September 5, 1923, laying down the conditions of 
receivability of petitions. 


The provision touches on the very serious question of the status of the 
petitioner in relation to the League. ‘‘Generally speaking,” says the Adatci 
Report," “‘the Secretariat acts on the fundamental principle laid down in 
M. Tittoni’s report . . . that petitions are in the nature of information 
pure and simple. In accordance with this principle and with the intention 


18 These modifications were two in number: 1. The President of the Council may extend 
the period of two months for the submission of the comments of the state concerned fixed by 
the resolution of June 27, 1921. 2. The communication of petition and comments is re- 
stricted to members of the Council. Communication is also to be made to other states or to 
the general public at the request of the state concerned or by a special resolution of the 
Council. 

14 See Official Journal, April, 1929, p. 512. 15 Paragraph 1. 

16 Supplement No. 73, pp. 56-57. 
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underlying the establishment of the procedure, care has been taken to avoid 
making its application a kind of procédure contradictotre in which the peti- 
tioner and the government concerned appear as two parties to be heard by the 
League of Nations.”’ In conformity with this attitude the only intimation 
given, in the past, to petitioners, as to the receipt and consideration of their 
petitions has been a formal acknowledgment of receipt. Similarly any ques- 
tion as to the fate of a petition has been answered by a formal statement that 
it was being submitted to the procedure provided for by the resolution in 
force. The irritation which such replies no doubt caused can well be 
imagined. 

By paragraph 1 of the resolution of June 13, 1929, the Council, after long 
years of hesitation, indicated that its former attitude was no longer tenable. 
The resolution (the text of which is at the head of this section) was put into 
force unilaterally by the Council, the consent of the states concerned not 
being obtained. It was also made clear at the same session of the Council 
that there was no reason legally why the Minorities Committees should not 
ask petitioners for explanatory or supplementary information, and that it is 
at present within the power of the Council to do so. In the words of the 
Secretary-General !” ‘‘the Committee . . . was competent to collect infor- 
mation of any kind and from any source without limitation. A case has 
occurred in which the Committee had made use of this competence in order to 
ask petitioners for further information.'* The possibility, therefore, existed 
and it was for the Committee of Three to decide whether or not to make use 


of it either by applying to the Government concerned or otherwise.”’ 


3. THE ‘‘MINORITIES COMMITTEES ”’ 


Great care, therefore, has been taken that minorities petitions should 
retain the character of information pure and simple, and as a result a set of 
rules has been built up by the Council which, apart from the single case of 
paragraph 1 of the resolution of June 27, 1921, has not been regarded by the 
Council as affecting in any way the legal position of the states concerned. 

The origin of the Minorities Committees. The mere communication to the 
individual members of the Council of unverified information was, however, 
an unsafe method of supplying them with knowledge of the facts upon which 
they might take the step of seising the Council of an infraction of the treaties. 
This was particularly so because the source of that information would tend 
from its very nature to be biassed. If this was to be the position, the task 
of members of the Council would be indeed an ‘“‘invidious”’ one.’ 

This “‘invidiousness’’ would, moreover, be increased by the following 
considerations: The Council only becomes competent to consider a treaty 


17 See Supplement No. 73, pp. 35 et seq. 

18 Since the committees keep no minutes, it is difficult to discover which case this was. 

19 A phrase of M. Hymans (Belgium). See Minutes of the 10th Session of the Council, 
Pp. 15, Meeting of Oct. 23, 1920. 
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infraction when it has been seised by one of its members. The treaties say 
nothing as to the motives which ought to actuate such a member. As a re- 
sult, the tendency would be that only states with a special interest (often 
political) in the fate of a minority would exercise their rights, whereas the 
other members of the Council with more general and more legitimate motives 
would be loath to incur the suspicion of political unfriendliness which such 
action on their part would arouse. 

To avoid this, it was necessary to contrive some means of rendering the 
seisin of the Council more automatically consequent upon an infraction, and 
to eliminate so far as was politically feasible and legally possible, seisin of the 
Council by states with motives other than the desire to secure the observance 
of the minorities treaties. 

The Council, therefore, on October 25, 1920 (three days after the resolution 
which fixed the nature of the petition) passed a resolution establishing the 
system of Minorities Committees. In doing this the Council was acutely 
conscious of the limitations upon its powers. Thus Mr. Balfour (later Lord 
Balfour) “observed that the Council was free to decide the way in which it 
should fulfil its obligations to deal with these petitions and submitted that the 
regulations suggested by M. Hymans left untouched the principles defined 
in the treaties.’”*° The preamble to the resolution reiterates this point of 
view. ‘For a definition of the conditions under which the Council shall 
exercise the powers granted to it by the Covenant and the various treaties for 
the Protection of Minorities the Council approved a resolution which will be 
inserted in its rules of procedure.” 

The Resolution of October 25, 1920. It may be assumed, therefore, that 
the Council did not think that the resolution of October 25, 1920, infringed 
the rights of the states concerned under the Covenant and the treaties. 

The resolution reads as follows: 


With a view to assisting members of the Council in the exercise of 
their rights and duties as regards the protection of minorities, it is de- 
sirable that the President and two members appointed by him in each case 
should proceed to consider any petition or communication #! addressed to 
the League of Nations with regard to any infraction or danger of infrac- 
tion of the clauses of the treaties for the Protection of Minorities. This 
enquiry would be held as soon as the petition or communication has 
been brought to the notice of the members of the Council. 


The Functions of the Minorities Committees. ‘The consideration of peti- 
tions and observations (if there are any) of the governments concerned by the 


#0 See Minutes of the 10th Session of the Council, p. 15, Meeting of Oct. 23, 1920. See, 
also, ibid., ‘It was agreed that the suggestions of M. Hymans should be adopted as a rule of 
procedure of the Council and that the legal advisors of the Council should find a formula 
whereby this procedure may be reconciled with the text of the treaties.” 

21 It may be remarked that this wording confirms the present view of the nature of the 
petition. 
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President and two other members of the Council * in accordance with the 
resolution of October 25, 1920, shall be undertaken with the sole object of 
determining whether one or more members of the Council should draw the 
attention of the Council to an infraction or danger of infraction of the clauses 
of the treaties for the Protection of Minorities.’’* 

This object of the system of Minorities Committees is at the basis of the 
two essential functions ** of the committees, both of which have already 
been indicated in general terms. 

The first is to procure by means of the joint consideration of all petitions 
found receivable by a number of members of the Council, an impartial deci- 
sion on the question whether the alleged infraction ought to be brought to the 
notice of the Council. 

The second of these functions is to examine the information contained 
in the petition and its related documents, to obtain any supplementary in- 
formation necessary for a proper understanding of the question, and, in 
general, to ascertain the truth of the allegations contained in the papers before 
them, with a view to furnishing to themselves and to other members of the 
Council a safer basis for action than they already have in the form of the pe- 
tition and the comments of the government concerned. 

It is clearly necessary for the fulfilment of this second function, that the 
conclusions arrived at by the members of the committees as to the value of 
any particular petition or piece of information, shall be communicated to the 
members of the Council for their information. This seems only to have 
been recognized, however, in the resolution of June 13, 1929, paragraph 4 of 
which provides that: 


(1) When the members” of the Committee of Three** have finished 
the examination of a question without asking that it be placed on the 


22 Now sometimes four, see resolution of June 13, 1929. Official Journal, 1929, p. 1005. 

% Para. 4 of the resolution of Sept. 5, 1923. Official Journal, 1923, p. 1296. 

* The committees have acquired what may be called a third function, namely, that of 
informal negotiation with the states concerned with a view to inducing them to make good 
the alleged infraction without making resort to the Council necessary. This function is not, 
however, based on any Council resolution and merely arises out of the freedom of individual 
members of the Council, whether on the committee or not, to have friendly conversations 
with the state concerned. For this reason it is not here dealt with. It must, however, be 
borne in mind if it is desired to obtain a complete picture of the work of the committees. 
See para. VI of Cap. 7, of the Supplementary Report of the Council to the 6th Assembly. 
Official Journal, 1926, pp. 300-1. See, also, Adatci Report, Supplement No. 73, pp. 59-60, 
and 63. 

* The reluctance to use the words “ Minorities Committee”’ collectively may be noted. 
The resolution speaks inaccurately of the Committee of Three since, after 1929, the number 
may be five. See also note 34. 

* This is the first Council resolution which uses the word ‘‘committee’’ to describe the 
ephemeral bodies created under the resolution of Oct. 25,1920. Even after taking this step, 
doubts as to its advisability are still indicated by the careful use of “members of the Minori- 
ties Committees” instead of simply “the committees.’”? This reluctance to describe the 
Minorities Committees as ordinary committees has a sound justification. 
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Council’s agenda ?’ they will communicate the result of their examina- 
tion by letter to the other members of the Council for their information. 
The Secretary-General will keep the relevant documents at the disposal 
of the members of the Council. 

(2) The Secretary-General will distribute once a year for the informa- 
tion of all the members of the Council a document reproducing the 
letters addressed during the year as described above by the various 
Minorities Committees to the members of the Council. 


The Constitution of the Minorities Committees. The Minorities Commit- 
tees are not really ‘‘committees”’ of the Council in the ordinary sense of that 
word, and it is logically and legally unjustifiable to regard them as such. 
A “committee” of the Council would be a person or number of persons to 
whom the Council has committed its task of dealing with any particular 
matter. But before the Council can delegate one of its activities it must it- 
self be competent. The Council is not competent to discuss specific infrac- 
tions of the minorities treaties until its attention has been drawn thereto by 
one of its members. Since the very object of the system of Minorities Com- 
mittees is to facilitate and prepare for the seising of the Council, it is obvious 
that they cannot be regarded as committees of the Council in the real sense 
of that term. This conclusion on principle is supported by an examination 
of existing practice. Usually it is a function of a committee to make a 
report to the Council giving its conclusions. The Minorities Committees 
do not act in this way. They never, as committees, present reports. It is 
noteworthy that the word ‘‘committee”’ itself is carefully avoided by the 
Council resolutions.”® 

Moreover, if the President and members who have examined the petition, 
or any of them, feel that the information before them warrants the Council 
being seised, they or he may proceed to seise the Council in accordance with 
the treaty provisions (paragraph 2 of the relevant article), but they or he do 
so not as members of a committee but as members of the Council under 
paragraph 2 of the relevant article.” 

This point here urged is clearly recognized in the Council discussions on 
October 23, 1920, and also in the fourth paragraph of the resolution of 
September 5, 1923, where it is laid down that “the right reserved to all 
members of the Council of drawing its attention to an infraction or danger of 
infraction remains unaffected.” 

The Resolutions of June 10, 1925, and June 13, 1929. The Council resolu- 
tions of June 10, 1925, and June 13, 1929, made certain provisions as to the 


#7 When a question is placed on the Council’s agenda the documents automatically become 
public. 

28 The word ‘committee’? was used by M. Hymans, the originator of the idea of the 
Minorities Committees. (See Minutes of the 10th Session of the Council, p. 15, Meeting of 
Oct. 23, 1920.) It was carefully suppressed by the legal advisors of the Council when they 
framed the resolution of Oct. 25, 1920. It was never used before the resolution of June 13, 
1929, and even there is prefixed by the words “members of.” 

2° See, for example, Art. 12 of the Polish Minorities Treaty. 
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constitution and internal working of the committees which require con- 
sideration. 

The former laid down in effect that where, as a result of certain sets of cir- 
cumstances (therein enumerated),*° the President of the Council is likely to 
have a special interest in the subject of the examination, his place as con- 
vener of the committee shall be taken by his nearest eligible predecessor. It 
provided also that the President in appointing his two colleagues should not 
appoint the representative of any member of the Council who was in an 
analogous position.*! 

Paragraphs 2 and 3 of the resolution of June 13, 1929, are of little signifi- 
cance in the present connection. The former provides for possible increase 
in the size of particular committees, the latter for more frequent meetings. 
No comment is necessary, except to note the occurrence in paragraph 3 of 
the phrase ‘‘it would be desirable,” a form of words of which the only other 
example is in the resolution of October 25, 1920, which establishes the system 
of minorities committees. 

The result, therefore, of the present examination of the resolutions estab- 
lishing and regulating the work of the Minorities Committees is to show that 
in no case was the consent of the states concerned deemed necessary for their 
validity. This consent was not asked in any of the cases; indeed, only the 
resolutions of September 5, 1923, and June 13, 1929, mentioned even com- 
munication to the states concerned. The Council obviously felt confident 
that it was not exceeding its powers. In the words of an official report,®? “‘the 
Council has placed at the disposal of the minorities * a special body which 


enables them to state their claims without infringing the letter or the spirit of 
the treaties. Since then, in the interests of the minorities themselves, the 
work of the League of Nations has defined and strengthened the procedure of 
the Minorities Committees.“ As a result of five years’ experience,® this 


3° The circumstances are as follows: 

If the Acting-President of the Council is 

The representative of a state of which the persons belonging to the minority in ques- 
tion are subjects, or 

The representative of a neighboring state of the state to which the persons belonging 
to the minority in question are subjects; or 

The representative of a state the majority of whose population belongs from the 
— point of view to the same people as the persons belonging to the minority in 
question. ... 

t See for discussions on this resolution, Official Journal, April, 1929, p. 521, and Supple- 
ment No. 78, p. 21, and p. 9, speech of Dr. von Schubert. 

* Report of the Council to the 6th Assembly (Para. VI of Cap. 7 of the Supplementary 
Report), Official Journal, 1926, p. 301. 

* This phrase must be read in the light of the foregoing remarks as to the informatory 
nature of the minorities petition. 

“ A slight emendation has been made in the words (though not the sense) of the report, 
which speaks of “the committee’’ in the singular. It has been thought better to substitute 
the plural to avoid any possible misunderstanding. There is no one Minorities Committee, 
since a separate one is appointed for each petition. 

* The report was given in 1925. 
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procedure has developed as is shown both by the resolutions of the Council 
to which reference has been made and by the increasing body of work which 
the committees are asked to undertake.” 

It is obvious from the foregoing account of the development of procedure 
in minorities questions, that there has been, since 1920, a supplementation 
of the treaty provisions which, however desirable, presents the appearance of 
radical innovation. To what extent the consent of the states concerned was 
obtained informally cannot be determined from the documents, but it was 
no doubt considerable. In only one instance was it formally asked, though 
it is tolerably certain that wherever possible the Council sought the consent 
of these states before making important changes. Moreover, on many occa- 
sions various of the states concerned have indicated that they considered 
their consent essential to any valid modification of the procedure. Thus, 
the Czechoslovak, Greek, Polish, Roumanian and Serb-Croat-Slovene 
Governments in their Observations to the Adatci Committee * declared: 

In order to give effect to the guarantee of the League, the Council 
has, since 1920, by a series of resolutions, adopted a set of Rules of 
Procedure which are based on the legitimate aim of protecting the 
Minorities, but which none the less exceed the obligations laid down in 
the treaties. 

These rules could not therefore be introduced without the assent—at 
least the tacit assent—of the countries concerned. 

In other words, no modification of the procedure at present in use 
would be possible unless it had been accepted by those countries. 


However tenable such a view may have been before March 6, 1929, it is 
now clear since the Jurists’ Report adopted on that date that, in the Council’s 
view, it does not represent the legal situation. The relevant passage may be 


quoted at length: 

The rules for the execution of the minorities treaties and declarations 
may be divided into two classes. Some are established by the Council 
on — authority. Others require the concurrence of the state con- 
cerned. 

1. The first class includes decisions taken by the Council to determine 
the procedure whereby it exercises the powers conferred upon it by the 
treaties and declarations: to determine the competence of the Secretary- 
General of the League of Nations in the question: and to determine the 
conditions for the receivability of petitions. These decisions are of a 
general character and relate to the working of the League machinery in 
a given sphere. .. . 

2. The second class of rules includes those which involve the per- 
formance by the states of acts not covered by the minorities treaties and 
declarations and, generally speaking, all rules affecting the legal situa- 
tion as sanctioned by these treaties and declarations. These rules 
require the agreement of the Council and of the states concerned.” 
This was the case with the Council’s resolution of June 27, 1921 .. . 

* See Official Journal, July, 1929, p. 1168. 
7 Document C. 98. 1929, V. Official Journal, 1929, pp. 511-12. The question submitted 
to the learned jurists was whether Lithuania was entitled to a seat on the Council under 
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Though the terminology of the report is on some points not clear, the gen- 
eral position it indicates is certainly quite contrary to the view of the govern- 
ments concerned.’”* It has, moreover, been seen that the practice of the 
Council has unfailingly followed the distinction contained in the report. 
The formal consent of the states concerned was only requested in the one 
instance referred to in the report; in all other cases the Council acted unilat- 
erally. For obvious reasons, an attempt was generally made to obtain the 
acquiescence of the state concerned, but that does not alter the view of its 
legal powers, which is displayed by the entire practice of the Council and by 
its express pronunciation on March 6, 1929. 

The principle involved in this controversy is one of considerable impor- 
tance for the growth of international organization. For the question of 
minorities itself it is by no means an issue of the past. In their latest state- 
ments on the subject, three of the above mentioned five states purported to 
give their consent to the resolution of June 13, 1929, which had merely been 
communicated to them for their information. Moreover, they did so ‘‘on the 
understanding that any change in the present procedure shall require the 
assent of the states signatories of the minorities treaties,’’ and reserving the 
right to appeal to the Permanent Court of International Justice if these 
principles were in future contested before the Council.** Latvia and Estonia 
also made reservations as to their right to raise the question in the future.*® 
The Permanent Court has not as yet passed on the question, but if it should 
be called upon to do so in the future there is little doubt that its opinion would 
confirm the view of its powers which the Council itself has acted upon. 


Article 4, para. 5 of the Covenant when a question of procedure under the minorities treaties 
and declarations was being discussed. The question of the mode in which rules of procedure 
may be established was naturally involved, because, if the consent of the states concerned 
was necessary for the establishment of such rules, Lithuania might be said to have a special 
interest within para. 5. Asa matter of fact, the jurists decided that even when the consent 
of the states concerned was necessary, those states were not ‘“‘interested’’ within the para- 
graph. Their consent would only be sought after the Council had taken its own decision. 
As to the mode of coming to this agreement, see the latter part of the Jurists’ Report. 

7a For criticism, see Stone, op. cit., Chapter II. 

*8 See Official Journal, July, 1930, pp. 827-828. 

*® See Official Journal, May, 1930, p. 386. 


IS BELGIUM STILL NEUTRALIZED? 


A STUDY IN THE TERMINATION OF TREATIES 
By J. TosBIn 


A brief description of Belgium’s geography and history is essential to make 
clear how the present tangled legal situation arose respecting Belgium’s 
neutrality since its violation in 1914. Belgium is one of those nations, like 
Palestine and Luxemburg, which, unfortunately for their tranquillity, lie 
across the easiest route between two powerful states. Her history is largely 
the story of the passage of armies up and down the Meuse, between France 
and Germany. The names of Rocroi, Sedan, Namur and Liége tell the story 
of the importance of this highway. 

In 1831, when she became independent, and in 1839, when her definitive 
status as an independent neutralized state was ratified by treaty, she failed 
to obtain any natural frontiers, and was thus left with a difficult defense prob- 
lem. This was made slightly easier by the annexation in 1920 -of Eupen, 
which dominates Aix-la-Chapelle on her eastern frontier, and of Malmedy, 
which improves her frontier communications; but these two are the only 
territorial changes since the treaties of 1839. These treaties also deprived 
her on the north of control of the mouth of the Scheldt, thus leaving to Hol- 
land the power of restricting the development of Antwerp as a great port and 
preventing access to it in war time. The rest of the northern frontier is 
open to Holland. The eastern frontier is formed by a part of Dutch Lim- 
burg east of the Meuse, separating Belgian Limburg from Germany, thus 
shortening the vital frontier with Germany, which extends south to Luxem- 
burg. The entire southern frontier is open to France. On the west is the 
short strip of coast at the eastern end of the Strait of Dover, which Great 
Britain always regards fearfully lest it fall into the hands of a powerful 
enemy. 

In 1831 and 1832, at the time of Belgium’s separation from Holland and 
her unsuccessful effort to maintain her independence without foreign assist- 
ance, an attempt was made by a conference of the Great Powers composed 
of Great Britain, France, Austria, Prussia and Russia, to provide a régime 
for Belgium which would be acceptable to Holland. The purposes of the 
proposed arrangement were stated to be to furnish a basis of agreement 
among the Great Powers—the only guaranty of peace in Europe—and the 
assignment to Belgium of an inoffensive place in the European system, 
which would guarantee her own happiness and at the same time the security 
of other states.1_ The treaty, drawn up with those ends in view, provided 

1 Protocol of Conference, Jan. 27, 1831, 18 British and Foreign State Papers, 765 (here- 
after cited as State Papers). 
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that Belgium was to be an independent and perpetually neutral state and 
would be held to observe that neutrality in her relations with all other states.” 
The five Great Powers guaranteed to Belgium the execution of all the 
provisions of the treaty, including her neutralization.’ 

Holland, however, refused to accede to this arrangement, and it was not 
until 1839 that her acceptance could be obtained to a similar accord. This 
was arranged in a series of three treaties; one, between Belgium and Holland, 
providing for Belgian neutrality in the terms quoted above, and two multi- 
partite treaties by which the Great Powers guaranteed the terms of the first 
treaty, including Belgium’s neutralization, as they had agreed to do in 1831, 
but this time the guaranty was given to Holland as well as to Belgium.‘ 

This policy of eliminating Belgium as either a possible cause or scene of 
war was carried out without serious question until 1914, when Germany, 
after promising that if Belgium maintained an attitude of benevolent neu- 
trality (which was to include permission for troops to cross her territory), 
Germany would guarantee her territorial integrity from the moment peace 
was declared, and receiving a peremptory refusal to permit such action, 
invaded Belgian territory.® 

In 1919, the Peace Conference was faced with the problem of deciding 
Belgium’s future status. Belgium herself came to the conference prepared 
to sustain the complete abrogation of the entire group of 1839 treaties, in- 
cluding not only the neutralization provision, but also the stipulations giving 
Holland control of the lower Scheldt and detaching part of Limburg and de- 
militarizing Antwerp as well.’ To the abrogation of the neutralization pro- 
vision little objection was raised, but the other provisions involved Holland 
as well as Belgium, and Holland was neither a party to the war nor was she 
represented at the Peace Conference. After lengthy discussion, the Council 
of Five finally reported out what has become Article 31 of the Treaty of 
Versailles, namely, that 


Germany, recognizing that the treaties of April 19, 1839, which es- 
tablished the status of Belgium before the war, no longer conform to 
the requirements of the situation, consents to the abrogation of the said 
treaties and undertakes immediately to recognize and observe whatever 
conventions may be entered into by the Principal Allied and Associated 
Powers, or by any of them, in concert with the Governments of Belgium 
and the Netherlands, to replace the said treaties of 1839. If her formal 
adhesion should be required to such conventions or to any of their stipu- 
lations, Germany undertakes immediately to give it.’ 


An equivalent clause appears in the Treaty of Saint Germain with Austria,® 
and of Trianon with Hungary.® 


* Treaty of Nov. 15, 1831, Art. VII, 18 State Papers, 651. 

*Jd., Art. XXV, 18 State Papers, 663. See also Niemeyer, Belgien und seine Neutralisier- 
ung (Miinchen, 1917), p. 10. 

‘27 State Papers, 990 and 1000. 5 Livre Gris Belge, 42. 

* Miller, My Diary of the Peace Conference, IV, 434 (hereafter cited as “ Miller’). 

"III U.S. Treaties, 3349. 8 112 State Papers, 358. *III U.S. Treaties, 3566. 
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The new arrangement mentioned above was never made, but in 1925, in 
the preamble to the first of the Locarno treaties, Great Britain, Belgium, 
France and Germany of the signatories, and Italy, a non-signatory, ‘“‘ Recog- 
nizing the abrogation of the treaties or neutralization of Belgium, and con- 
scious of the necessity of assuring peace in the zone which has so frequently 
been the theater of European conflicts,’’!° indicated clearly enough their un- 
derstanding that the neutralization of Belgium no longer existed. There 
remained, however, Russia and Holland of the original signatories, who had 
given no indication of their consent to the abrogation of the old arrangement. 
It is true that Russia has frequently stated that she does not consider herself 
bound by any treaties of the old régime, except those to which she has specifi- 
cally given her assent since, and that Holland has indicated her willingness 
to negotiate a complete new arrangement with Belgium, but in neither case 
has there been any specific renunciation. 

It seems clear from the above that, of the signatories of the 1839 treaties, 
Great Britain, France, Belgium, Germany, Austria and Hungary consider 
the neutralization terminated. Russia apparently is disinterested in the 
matter. Holland appears unwilling to give her consent if it is taken to mean 
that all the provisions of the 1839 treaties are void, though she is willing to 
negotiate a new treaty if the territorial provisions of the old one are retained. 
Such is the situation in fact. The purpose of this discussion will be to dis- 
cover how the signatories justify their opinions, and what the status of Bel- 
gium actually is." 

It is important to notice here the difference under the treaties between 
Holland’s position and that of the guarantor Powers. Holland undertook 
no obligation to do more than observe Belgium’s neutrality, just as she under- 
took to observe all treaty provisions. The other signatories of the treaties, 
however, guaranteed all the provisions, and have therefore some further ob- 
ligation. It is largely the nature and present status of this further obliga- 
tion which concerns us here, involving a consideration of the questions, first: 
what obligations actually devolved on the various signatory Powers as a 
result of the guaranty; and second: whether the neutralization provided by 
these treaties has been terminated, and if so in what manner. 

The textual provision of the Netherlands-Belgium treaty of 1839 concern- 
ing Belgium’s neutralization reads as follows: 

Art. VII: Belgium . . . will form an independent and perpetually 
neutral State. It will be held to observe this neutrality toward all other 
States. 

The treaties of guaranty state that the sovereigns of Great Britain, Austria, 
France, Russia and Prussia declare that the neutralization article of the 
above treaty and the provisions regarding territorial limits, the Scheldt and 

10 121 State Papers, 923. 


11 For two divergent views see Oppenheim, International Law (McNair ed.), I, 222-3, 
and Fauchille, Traité de Droit International Public, Vol. I, Pt. 3, p. 418. 
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Antwerp ‘‘are considered as having the same force and value as if they were 
textually inserted in the present Act, and that they are thus placed under the 
guaranty of Their Said Majesties.” 

An aid in determining the significance of this guaranty is given us by com- 
paring it with a similar guaranty in the Protocol of Conference for the abor- 
tive 1831 treaty. In the terms of the original project drawn up in 1831 by 
the representatives of the Powers who later appear as guarantors, and con- 
taining the principles on which Belgium’s independence was to be based, 
the guaranty is worded as follows: 

The five Powers guarantee to her this perpetual neutrality, as well as 


the integrity and inviolability of her territory, within the frontiers men- 
tioned above.” 


It would appear, in view of the omission of the latter clause regarding the 
integrity and inviolability of Belgium’s territory in the final draft of the 
treaties both in 1831 and in 1839, that the obligation contained therein was 
not considered to include either a guaranty of Belgium’s integrity or of the 
inviolability of her territory. 

There early appeared a diversity of opinion as to the significance of these 
treaties in wartime, a diversity which continued down to the World War. 
A review of the attitude of each of the signatory states at the moment when 
an interpretation was called for will make clear how divergent these views 


were. 
Great Britain’s difficulty at each crisis was chiefly in deciding whether her 


guaranty involved active support of Belgium in case of attack.'* During 
the negotiations resulting in the signing of the treaty neutralizing Luxem- 
burg in 1867, the question of the obligations arising under the two treaties 
was under discussion. Lord Stanley, the British representative, suggested 
the use of the phrase: ‘‘The High Contracting Parties engage to respect the 
principle of neutrality stipulated by the present Article.”’ Prussia objected, 
however, and asked for ‘“‘something more—the collective guarantee of the 
European Powers.” Lord Stanley then objected in turn, but, after consul- 
tation with the Cabinet, agreed to the change. Apparently ‘collective 
guarantee’’ meant to Prussia the prevention of violation by any guarantor, 
otherwise the change would seem to have little significance. The Prince dela 
Tou d’Auvergne, the French delegate, apparently shared the Prussian 
view. Here it was Prussia who was concerned over possible violations 
and who insisted on a stronger guaranty, but it is not clear that even Prussia 
felt that any guarantor was bound to take immediate action regardless of 
what the others did, and there is no indication of what she considered the 
duty of any one state should the others refuse to act. 

The wording of the Luxemburg provision finally agreed on was as follows: 

* Protocol of Jan. 20, 1831, 18 State Papers, 760. 


4 See Palmerston’s attitude, in Woeste, Le Neutralité Belge (Brussels, 1891), p. 33. 
“188 Hansard, Parliamentary Debates, 970. 
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The Grand Duchy of Luxemburg . . . will form from now on a per- 
petually neutral State. It will be held to observe this neutrality toward 
all other States. The High Contracting Parties engage to respect this 
principle of neutrality stipulated by the present Article." 


Lord Derby, then first Lord of the Treasury, when called on in Parliament 
to explain the difference between the two guaranties, stated that that to 
Belgium bound each of the five guaranteeing Powers ‘‘separately to maintain 
the integrity of Belgium, its neutrality and independence.”** The Luxem- 
burg guaranty, on the other hand, ‘‘ must not rest on the force of arms of any 
one of the guaranteeing Powers’’; it was a ‘‘case of discretion with each of 
them as to how far they should singly or collectively take upon themselves 
the task of vindicating that neutrality”’ against any state violating it.” 
He distinguished a moral obligation, however, from the legal one. The 
former, he said, must depend for its execution on circumstances when the 
violation took place. He admitted, however, that if France or Prussia were 
to violate Luxemburg’s neutrality, and any other Power should appeal to 
the others, there would arise an obligation ‘‘to call on the violating Power to 
withdraw from its position, and to enforce the appeal if necessary by resort- 
ing to arms.”’ 

We have thus an interpretation in 1867 by Great Britain that in the case 
of Belgium a separate legal obligation rests on each guarantor state to main- 
tain Belgium’s neutrality, but in the case of Luxemburg the legal obligation 
is of respect only, with a moral obligation, however, similar to the legal one 
toward Belgium.'® Factually of course Great Britain is in a position to 
bring armed pressure to bear in support of Belgium, whereas without the 
support of France or Germany or Belgium it would be geographically im- 
possible for her to bring troops to help clear Luxemburg’s soil of the armed 
forces of her violator, except perhaps by direct attack on the latter. But 
the other terms of Luxemburg’s neutralization treaty make a strong guaranty 
more essential in her case, in view of the fact that Belgium was allowed to 
maintain armed forces for her own defense, while Luxemburg was not. 

Within three years of Lord Derby’s interpretation, Great Britain was again 
called on to interpret Belgium’s guaranty. With the threatened outbreak of 
the Franco-Prussian war, Great Britain manifested some uneasiness as to 
what action the belligerents might take in regard to Belgium, and immedi- 
ately communicated with all the guarantor governments as to their attitude 
toward their obligations in case of violation. Her own policy was declared 


16 57 State Papers, 34. 16 July 4, 1867, 188 Hansard, 976. 

17188 Hansard, 976. 18 Td. 

19 It is interesting in this connection to compare the treaty of Paris of 1856, in which the 
seven signatory Powers engage individually only to respect the territorial integrity of the 
Ottoman Empire, with the treaty between Great Britain, Austria and France, signed two 
weeks later, guaranteeing both jointly and severally the same integrity. We have here the 
same difference as exists between Holland’s obligation under the 1839 treaty and that of the 
guarantor Powers, with regard to the state guaranteed. 
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by Lord Granville to be that she was not bound either morally or interna- 
tionally to maintain Belgium’s neutrality by force of arms, but that “with 
due regard to the country’s honor or the country’s interests”? she could not 
allow an invasion to take place.?® Gladstone’s words during this discussion 
are worth quoting: 
I am not able to subscribe to the doctrine . . . that the simple fact of 
the existence of a guarantee is binding on every party to it, irrespective 


altogether of the particular position in which it may find itself at the 
time when the occasion for acting on the guarantee arises. . . . 


England obtained, however, a promise from France and Prussia to respect 
Belgium’s neutrality, in the form of separate treaties with these two Powers, 
and contented herself with that.” 

A swing toward the French interpretation took place between 1870 and 
the World War.” In 1913, Lord Grey, in order to reassure Belgium as to 
Great Britain’s attitude, wrote to the British Minister at Brussels that Eng- 
land hoped that no nation would ever violate Belgium’s neutrality, and that 
certainly so long as no other nation violated it England would never send 
troops into her territory. In August, 1914, when Germany refused to re- 
frain from sending troops through Belgium, Grey leaned decidedly toward 
the viewpoint of Granville and Gladstone in 1870. He stated that the 1839 
treaty was based on reciprocal advantage; that to Belgium, whose neutrality 
was guaranteed, and that to the guarantor Powers, of having this vital zone 
removed from the scope of military operations. He continues: 

The honor and interests are, at least, as strong today as in 1870, and 
we cannot take a more narrow view of our obligations, and of the im- 


portance of these obligations than was taken by Mr. Gladstone’s gov- 
ernment in 1870.* 


This is apparently an endorsement of Gladstone’s stand that the position 
of a guarantor state when the occasion for action arises will be determined 
by its view of the situation at that time. Grey, however, applied to the case 
of Belgium the view of Derby regarding Luxemburg, namely, that a moral 
obligation might exist beside the legal one. He states: 


If, in a crisis like this, we run away from those obligations of honor and 
interest as regards the Belgian treaty, I doubt whether . . . whatever 
material force we might have at the end, it would be of much value in 
the face of the respect we should have lost.” 
*? LXV Hansard (Commons), 1818. Grey quoting Granville, Aug. 8, 1870, in his speech 
of Aug. 3, 1914. 
"Td. 22 60 State Papers, 10 and 13. 
*Bredt, Die Belgische Neutralitat und der Schlieffensche Feldzugsplan (Berlin, 1929), p. 
28 ff. 
* Deuxitme Livre Gris Belge, annexe au No. 100, quoted in De Périer, La Neutralité de la 
Belgique (Paris, 1921), p. 42. 
*LXV Hansard (Commons), 1818. 
* Gooch & Temperley, British Documents on the Origins of the War, Vol. XI, Doc. 580, 
p. 309. Hereafter cited as “Gooch & Temperley.” 
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It is of interest here to note Great Britain’s conception of the duties of her 
co-signatories in this crisis. When the German invasion threatened, Lord 
Grey communicated immediately with Belgium, France, Germany and Hol- 
land. He cabled to the British Ambassador at Brussels that Great Britain 
expected Belgium to resist by any meansin her power any pressure that might 
be brought by Germany to induce her to depart from her neutrality.2”7 He 
added that Great Britain would support her in offering such resistance, and 
was prepared to join Russia and France, if desired, in offering an alliance to 
Belgium—the word “alliance” was later changed to “common action’”— 
to resist the use of force by Germany, and also a guaranty to maintain Bel- 
gium’s future independence and integrity. This offer of armed support 
could scarcely have been conceived by Great Britain, however, to come ex- 
clusively under treaty obligations, inasmuch as she made identical proposi- 
tions both to Holland and to Norway.”® 

Before the German or French declarations of war, Grey cabled to the Brit- 
ish Ambassador at Paris to the effect that it was essential to Great Britain 
to know, in view of existing treaties, whether the French Government was 
prepared to engage to respect the neutrality of Belgium so long as no other 
Power violated it. Nothing was said about any obligation to defend it in 
case of violation. An identical note was sent to Germany, with less favor- 
able result than in 1870.79 

As to the other guarantors, England seems to have made no attempt to 
secure either their support for defense or their promise to respect Belgium’s 
position. In regard to Holland, England's preoccupation was rather to 
prevent violation of Dutch territory than to suggest that Holland had any 
obligation toward Belgium.*® Grey informed the British representative at 
The Hague that Great Britain was prepared to join in common action with 
Holland with the object of securing her independence, liberty and integrity, 
and was prepared to make a similar offer to any state that would join in 
common action to defend itself. 

When the invasion by Germany became certain, however, Grey took 
different view. He cabled Villiers at Brussels that Great Britain now con- 
sidered that the 1839 treaties justified and called for common action to resist 
Germany." This view is hard to reconcile with his statement in the House of 
Commons the preceding day endorsing Gladstone’s theory that each state 
might retain the right to determine the extent of the obligation when occa- 
sion to act under it arose.** Inasmuch as it was thus only at the last minute 
that this interpretation was made, and that the 1870 view seems to have 

27 Gooch & Temperley, British Documents on the Origins of the War, Vol. XI, Doc. 580, 
p. 309. Hereafter cited as ‘‘Gooch & Temperley.”’ 

28 Jd. and Doc. 656, p. 339. 

29 Jagow to Lichnowski, Gooch & Temperley, Vol. XI, Doc. 587, p. 312. 

%# Jd. Doc. 580, p. 309, and 656, p. 339. 

1 Grey to Villiers, Aug. 5, 1914; Gooch & Temperley, Vol. XI, Doc. 655, p. 339. 

32 See above, page 519, note 25. 
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prevailed from that date until the outbreak of the war, it is probably 
safer to consider the latter as the more reasoned opinion of the British 
Government. 

British official opinion, after the failure of the Peace Conference to de- 
termine definitely Belgium’s status, remained uncertain for some time. In 
1922 the Undersecretary of State for Foreign Affairs was questioned in the 
House of Commons as to whether the 1839 guaranty was still in force so far 
as England was concerned, and replied that it was not. He stated that after 
excluding Russia (reason for excluding not given) and those states which 
had been at war with Belgium, there remained France and Great Britain of 
the original guarantors; that these two were in mutual agreement that in 
consequence of past events the treaty of guaranty could no longer be regarded 
as in force, and that the guarantor Powers which had been at war with Bel- 
gium had agreed under the Peace Treaty to the abrogation of neutrality. 
When questioned as to whether Germany was still a guarantor, and whether 
the government considered that such an indefinite thing as ‘‘ mutual agree- 
ment”’ or ‘‘understanding”’ was sufficient, he stated that the government was 
at the time considering other arrangements.* 

In 1926 a new treaty was drawn up by Great Britain, France, Belgium 
and Holland,** which expressed Holland’s consent to the abrogation of the 
old treaties, but this was never ratified. In the absence of any subsequent 
arrangement, it may be supposed that the statement of Undersecretary 
Harmsworth, quoted above, fairly represents England’s present position. 
Apparently there is still a feeling that a new treaty, though it may not be 
necessary to abrogate the old, would be desirable. 

France’s conception of her obligation toward Belgium has been con- 
sistent from the beginning. The treaties of 1831 and 1839 were directed 
against her as seeking aggrandizement at the expense of Belgium as much 
as for Belgium’s protection. So she assumed at the outset that her obliga- 
tion was to respect Belgium’s neutrality, and has never departed from that 
stand since.** 

In 1870, as has already been pointed out, Great Britain communicated 
with the guarantor Powers to find out their attitude toward their obligations 
under the 1839 treaties. Both France and Prussia announced their intention 
to respect Belgium’s neutrality provided it was respected by the other. 
Great Britain thereupon communicated to France through her Paris Ambas- 
sador her conception that such conditional acceptance was incomplete, and 
indicated that England was prepared, if France was willing to go further, to 
draw up a treaty expressing their common determination to maintain Bel- 


* Grey also told Cambon that Great Britain was bound by the 1839 convention to require 
the observance of Belgian neutrality “without the assistance of the other guaranteeing 
Powers.” See Price’s Diplomatic History of the World War, 2nd ed., Doc. 137. 

* April, 1922, 152 Hansard (Commons), 1845, and id., 153, p. 32. 

* De Herziening der Verdragen van 1839—Diplomatike Documenten (Brussels, 1929), p. 26. 

* For France’s early attitude see Woeste, op. cit., Lamartine’s letter, p. 32. 
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gium’s neutral status.*7 France replied that she would maintain the en- 
gagements undertaken in 1839, but that should Prussian troops invade Bel- 
gium, and Belgium be unable to repel them, France could not wait for their 
advance into French territory but would be compelled to enter Belgium in 
self-defense. France’s conception, then, of her duty was rather that of 
respect for Belgium’s neutrality than of its defense, unless its violation 
by Prussia meant a menace to her own territory. She seemed con- 
cerned that the entry of her troops into Belgian territory might be 
considered a violation of her obligations, and preferred to justify her con- 
duct on the grounds of self-defense rather than of fulfilment of a treaty 
obligation. 

The two identical treaties, between Great Britain and France, on the one 
hand, and Great Britain and Prussia, on the other,** embody this French 
conception. The preamble states that the contracting parties are ‘de- 
sirous of recording in a solemn Act their fixed determination to maintain 
the independence and neutrality of Belgium” as provided in the 1839 treaty. 
In Article I France states her resolve to respect the neutrality of Belgium so 
long as it is respected by Prussia, and Great Britain agrees to codperate with 
France should Prussia violate Belgian territory. Corresponding obligations 
and interpretations appear in the British-Prussian treaty. There is no clear 
indication whether possible joint action by France and Great Britain, or 
Prussia and Great Britain, would come under the 1839 treaty or is an entirely 
separate arrangement. 

In 1914, when Great Britain in her concern over Germany’s possible action 
in Belgium requested information from France as to her attitude, her reply 
was that she intended to respect Belgium’s neutrality, and only in case it 
was violated by another Power would she be obliged, in defense of her own 
security, to take other measures. She added that she had given this assur- 
ance on several occasions. A few days after France’s promise to Great 
Britain to respect, if not to defend, Belgium’s position, France made a direct 
offer of armed support to Belgium, which was declined as her territory had 
not yet been invaded.*® It seems tolerably clear that France’s attitude 
never changed; that she always felt herself bound to respect Belgium’s posi- 
tion, but that she was free otherwise to assist Belgium or even to invade her 
territory if previously invaded by someone else—not under the treaty to be 
sure, but because of its violation.*® 

France’s post-war steps have been contemporaneous with Great Britain’s. 
She signed the Locarno treaty recognizing that the neutralization of Belgium 
no longer existed, and also the unratified 1926 treaty mentioned above, which 
contained the same provision. Her treaty of military alliance with Belgium 


37 Granville to Lyons, July 30, 1870, 60 State Papers, 948. 
39 Gooch & Temperley, Aug. 3, 1914, Vol. XI, Doc. 551, p. 298. 

«© Command Paper 7627, Misc. No. 12, 1914, quoted in this Journau, Supplement, Vol. 9 
(1915), p. 72. 


38 See page 519. 
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in 1920“ is as plain a recognition, but marks a change in her relation to Bel- 
gium from that of guarantor to that of ally, supposedly against Germany. 
Here her position differs from that of England, which has no treaty of alliance 
with Belgium and is still presumably primarily concerned in maintaining a 
Belgium free from domination by any other strong Power. 

Germany’s attitude was clearly indicated at each of the junctures which 
have been discussed. In ratifying the 1831 treaty (replaced and closely 
followed in its terms by the 1839 treaties), Prussia included in her protocol 
of signature a statement of her reasons for signing, saying that the five sig- 
natory Powers, as a result of the events connected with the separation of 
Belgium from Holland, deemed it necessary to modify the old treaty arrange- 
ments in order to maintain the peace, repose and good order of Europe.” 
Nothing was said of any advantage to Belgium. 

In 1870, Prussia’s conception of her obligation seems to have been similar 
to that of France; that is, that if France respected Belgium’s position Prus- 
sia would also, and would concert with Great Britain to take military meas- 
ures to restore Belgium’s position should France invade her territory. But 
when Belgium was invaded in 1914 the German Foreign Office made the state- 
ment that the invasion was a violation of international law, committed 
under press of circumstances.** Some German writers have since attempted 
to maintain the theory that the passage of troops might be compatible with 
the maintenance of neutrality, or that Belgium’s neutralized status had been 
terminated previous to the war by Belgian plans for military coéperation 
with Great Britain in the event of attack,“ but in view of the pronouncement 
of the Foreign Office there is no need to discuss the other grounds here. 
Whatever the opinion of the German Government in regard to Belgium’s 
status may have been in 1919, she was obliged to dissociate herself from any 
further concern over the whole question by Article 31 of the Versailles treaty, 
as noted above. 

Austria-Hungary’s conception of her obligation was set forth in 1870, when 
Great Britain was seeking to discover what attitude the other guarantors 
would take in case of a violation by either belligerent. The British Ambas- 
sador at Vienna reported that Count Apponyi seemed to approve of the 
project of a renewed declaration by the Great Powers of their determination 
to maintain Belgium’s neutrality, but conditioned his government’s joining 
in such a project on its acceptance by France and Prussia. Count Beust 
agreed on the same condition, but when the British Government had ob- 
tained the required assurance from France and Prussia he receded from his 
former position, stating that the terms of the proposed military arrange- 


“ Sept. 11, 1920, 2 League of Nations Treaty Series, 128. 4219 State Papers, 1415. 

“ Gooch & Temperley, Aug. 4, 1914, Vol. XI, Doc. 612, p. 320; also Bredt, op. cit., 169-192. 

“Gottschalk, Frankreich und das Neutralisierte Belgien (Stuttgart, 1926), p. 122; also 
Schulte, Von der Neutralitat Belgiens (Bonn, 1915), p. 76. Refuted by de Visscher, La Bel- 
gique et les Juristes Allemandes (Paris, 1916), pp. 65 ff. 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ments could hardly apply to Austria-Hungary, and that he had found Rus- 
sia taking the same view in regard to herself.* 

This statement seems to imply that Austria-Hungary considered her ob- 
ligation merely as binding her to observe Belgium’s neutrality, not to defend 
it, and that her action would not be independent in any case, but would be 
contingent on that of the other guarantors, particularly France and Prussia, 
Belgium’s immediate neighbors. 

Whatever concern with Belgium’s status Austria-Hungary might have 
had in 1870, Austria and Hungary are also now dissociated from participa- 
tion in any future arrangement by the treaties of St. Germain and Trianon, 
mentioned above. 

Russia’s position was also first defined in 1870. It was unequivocal; she 
stated that she would not decline to sign a convention to maintain Belgium’s 
neutrality in common with the other signatories of the 1839 treaties, but 
would not take part in the military measures proposed by Great Britain, 
inasmuch as that would involve Russia’s participation in the war.“ 

In 1871, at London, Russia signed a declaration in connection with the 
changed Black Sea régime, that it is a general and essential principle of 
international law that no Power may free itself from treaty engagements 
nor modify their stipulations without the assent of the other contracting 
parties.‘7 No one mentioned at the time that Russia’s and Austria’s acts 
the preceding year in dissociating themselves from measures to defend Bel- 
gium from invasion constituted an attempt to free themselves from any ob- 
ligation toward that country without the assent of the other contracting 
parties, so that it is probably fair to assume that defense of Belgium from 
invasion was not considered by the guaranteeing Powers as part of the 
guaranty. 

In 1914 Belgium appealed to Russia at the same time as to Great Britain 
and France,** though Russia’s necessary preoccupation with the Eastern 
front presumably was considered sufficient reason for her non-participation 
in Belgium. The latter, however, claimed at the Peace Conference, and 
since, that Russia had failed in her obligations by withdrawing from the 
war, and presumably considered, contrary to the attitude of the guaranteeing 
states, that they were all bound to use armed force against the violator until 
the violation had ceased. 

Meantime Russia has made clear her own position today by stating that 
she does not consider herself bound by the treaties entered into by the Czar- 
ist Government.‘® That there still exists a feeling that she may have rights 


“ Bloomfield to Granville, Aug. 6, 1870, 61 State Papers, 688. Granville to Bloomfield, 
Aug. 27, 1870, 61 State Papers, 699. 

“ Buchanan to Granville, Aug. 12, 1870, id., 685. 47 Td., 1198. 

48 Gooch & Temperley, Vol. XI, Doc. 656, p. 339. 

4° Ambassador Francis to Secy. of State, Nov. 27, 1917, U. S. Foreign Relations, 1918, 
Russia, I, 249. 
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under the 1839 treaties, however, is evident from the provision in the non- 
ratified treaty of 1926, mentioned above, that Russia should be invited to 
adhere. 

These different interpretations, changing even in respect to the same state 
at different times, explain in large measure the difficulty encountered by the 
Peace Conference in determining Belgium’s status. As early as 1917 Bel- 
gium had communicated to the Supreme Allied Council her belief that the 
1839 treaties had been annulled by their violation by two of the signatories, 
Germany and Austria, and asked for a revision by the Powers which had 
remained faithful to their obligations.°° Nothing was done, however, until 
the conference met, when the demand was resubmitted and a commission 
was appointed to study the Danish and Belgian questions. 

The commission took under consideration the Belgian demand for revision, 
which may be summarized as follows: 

1. The treaty between Belgium and Holland was not the result of free 
negotiation, but was dictated by the five Great Powers to these two. 

2. The régime of neutrality was broken by violation on the part of Ger- 
many and Austria, and by Russia’s acquiescence in its breach by signing the 
Treaty of Brest-Litovsk with Germany before Belgium’s integrity had been 
restored. 

3. The purpose of the neutralization was to help preserve the balance be- 
tween the five Great Powers, which had now been destroyed. 

4. Belgium’s neutrality rested on her confidence in the five Great Powers, 
which could now no longer exist. 

5. President Wilson’s seventh point: ‘Belgium . . . must be evacuated 
and restored, without any attempt to limit the sovereignty which she enjoys 
in common with other free nations . . . Without this healing act the 
whole structure and validity of international law is forever impaired.” ” 

A small committee to which the question was referred took the Belgian 
brief under consideration and submitted a report justifying revision both on a 
legal and a “‘quasi-juridical”’ basis.» The latter rested on the impossibility 
of continuing Belgium’s neutralization, not on any principles of international 
law, but on those of natural justice “equally recognized in all the great sys- 
tems of municipal law, and . . . derived from the conscience of mankind.” 
The legal basis was that there had been a breach of contract in Belgium’s 
case involving either indemnity for the breach if there was impossibility of 
performance, or restoration of the status quo and return of the consideration, 
which the committee held would involve the return of the territory taken 
from Belgium in 1839. 

The committee next considered the historical reasons for the provisions 


Miller, IV, 426. 61 Jd., X, 26. 52 Miller, IV, 492. 83 Td. 

* Id., 490; see also Sottile, La Neutralité 4 Titre Permanent: “The common law of contracts 
teaches us that the object promised should not change. Now the guarantors wished to 
assume tolerable, not intolerable, risks,’’ p. 111. 
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of the treaties, and held that Belgium’s present territorial limits were estab- 
lished only because of her neutrality and were otherwise indefensible either in 
justice or in fact, and that it was the duty of the parties to the earlier treaties 
to provide a solution which would relieve Belgium from the prejudice suf- 
fered by the permanent loss of the guaranty. The members held that the 
interest of at least some of the guarantors in the preservation of Belgium was 
quite as strong as when she was erected into a state, and that her status was 
as much a matter of general interest now as at the earlier date, which would 
justify the participation of all the Great Powers in the settlement.® 

The commission in submitting its report to the Supreme Allied Council, 
adopted most of the subcommittee’s views, but refused to consider the legal 
question whether the violation of the treaty had terminated it. They de- 
clared, however, that the demand of any three signatories was sufficient to 
call for revision, and that the action of Germany, Austria and Russia made 
it impossible to give Belgium the guaranty to which she was entitled. The 
commission contended that only those of the original signatories who had 
not violated their obligations had a right to take part in the revision, but that 
as the question was one of general interest, the other Great Powers with gen- 
eral interests at the Peace Conference should take part. 

The members agreed that revision was justified on legal grounds alone; 
by non-fulfilment on the part of the three signatories just mentioned, by Bel- 
gium’s act in defending herself, and by Holland in declaring herself neutral, 
making no protest against the violation and contenting herself with a prom- 
ise from Germany to respect her integrity; and by the commission of certain 
unneutral acts during the war. 

The commission summed up its findings by stating that inasmuch as the 
object of the 1839 treaties was to weaken Belgium at a time when she was 
supposed to be supporting French policy, that inasmuch as the treaties were 
imposed on Belgium and Holland, and Belgium had protested against the 
neutrality provision at the time, and that inasmuch as the purpose stated in 
the protocol of the 1831 treaty (though omitted in 1839) was to adjust the 
independence of Belgium to the security of the other Powers, but neither the 
independence nor the security had resulted, that “justice demands re- 
vision.”’ 

A consideration of the Belgian demand for revision and the reports of the 
committee and the commission shows arguments that are at least debatable. 
Belgium’s first argument—that her 1839 treaty with Holland was not the 
result of free negotiation, is without force as an argument for unilateral 
denunciation. The second argument, that of non-fulfilment of their obliga- 
tions by several of the guarantors, is not generally questioned so far as Ger- 
many and Austria are concerned. But the case of Russia is less sure; she 

8 Miller, X, 176-184. 

% Jd, 184. For an explanation of this change in the later treaty, see Waxweiler, 
Belgium and the Great Powers (New York, 1916), pp. 145-153. 
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had given positive indication as far back as 1870 that she considered she had 
no obligation beyond her own respect for Belgium’s neutralization, and her 
interpretation was not protested against at the time. Furthermore she 
fought the violator of Belgium’s neutrality from 1914 to 1917 without ever 
having directly accepted any obligation to go to war in such a cause at all, 
and no country, not even Great Britain, had ever pledged herself to continue 
a war until Belgium’s soil was freed from an invader. 

The third argument, that the purpose of the neutralization was to help 
to preserve the balance of power, which no longer existed, is scarcely ques- 
tionable. Nor is part of the fourth, that Belgium’s confidence in the five 
Great Powers could no longer exist, but there appears to be no written evi- 
dence that such confidence was an essential element of any of the 1839 con- 
tracts, particularly as Belgium claimed the treaties were imposed on her 
without her consent. 

The legal value of President Wilson’s seventh point is also open to ques- 
tion, though its moral value was certainly considerable in 1919. But itis 
conceivable that a new régime of neutralization might legally have been es- 
tablished, however impractical it might have been, even though contrary to 
the seventh point. 

The same answer might be made to the subcommittee’s argument that 
“natural justice’? made it impossible to continue Belgium’s neutralization. 
The significance of this argument seems to rest on the fact that Belgium’s 
integrity depended only on the willingness of her neighbors to respect it, and 
was destroyed when one of them found it in her supposed interest not to do 
so. The same danger might arise were Belgium not neutralized, even with a 
military alliance with one of her neighbors, should another of them feel it in 
her interest to violate her territory. Her relatively defenseless natural 
situation, and the importance of her territory both as highway and as indus- 
trial region, are the roots of her difficulty, and the ends of natural justice 
might be served as well by a neutralization with more definite and more 
binding obligations as by freedom to contract alliances for defense of her 
territory. In any case, the principles of natural justice here involved are 
not clearly defined. 

The private law analogy of breach of contract cited by the subcommittee 
presents several difficulties also. It is not clear what the contractual obli- 
gations of each of the Powers were, nor what was the exact nature of the 
consideration involved. Belgium considered that she had exchanged a consid- 
erable territorial cession to Holland for an assurance of defense of her terri- 
tory by the Great Powers, and that with the ending of that assurance the 
territory should be returned. But there is little evidence that this was the 
conception of any of the guarantors. The procés-verbaux of the conference 
in 1831 would indicate that the aim of the Powers was to guarantee the peace 
of Europe rather than to offer Belgium an exchange of advantages. From 
this it might be inferred that the ending of Belgium’s neutralization was a 


528 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


loss to the Great Powers as well as to Belgium, which would scarcely obligate 
them to insist on Holland’s retroceding the territory she received in 1839. 

The subcommittee’s argument for participation in the settlement by all 
the Great Powers with general interests would also weaken any private law 
analogy. Such an anaolgy would involve the idea that a state which is at 
the same time a Great Power may be a party to treaties only in that capacity, 
and with that the corollary that acquiring or losing that status may auto- 
matically make such a Power a party thereto or serve to destroy its rights 
and obligations thereunder. Such a doctrine is hardly tenable in interna- 
tional law, and there is no evidence that the relation to its possible counter- 
part in private law, namely, the rights of heirs or successors under contracts, 
was seriously discussed in 1919. 

The basis for the commission’s argument that the demand of three signa- 
tories was sufficient to call for a revision is not stated. There does not 
appear to be any such generally adopted principle. It was perhaps fair to 
assert that only the non-violating signatories have a right to take part in the 
revision, but later negotiations have shown that even the non-violating states 
felt that it was probably wiser to include all the original signatories.*’ 

The objection to Holland’s actions in declaring herself neutral and failing 
to protest against the violation would seem to rest on the belief that she was 
obligated under the treaties to do more. But Holland was not a party to 
any guaranty, merely accepting, as part of her treaty with the Great Powers, 
their declaration that they guaranteed all its clauses. 

There remains to be considered the position of Holland since the war un- 
der the treaties. Whatever the opinion of the guarantor Powers might have 
been as to the status of the treaties after the war, they seemed agreed that 
Holland must be consulted in making a new arrangement, even though the 
1839 agreement had been imposed on her. At the Peace Conference, M. 
Laroche, a French member of the Committee on Belgian and Danish Af- 
fairs mentioned above, proposed that since the Powers and Belgium were 
agreed that the treaties should be revised, Holland should not be allowed to 
consider them as still in effect,5* and Tardieu, the other French delegate, 
contended that Holland should be compelled to come to the conference to 
discuss the matter. Tardieu disagreed with Laroche, however, on the 
present status of the treaties, holding that the violation of an essential clause 
was not sufficient to break down the whole treaty, and that all that was re- 
quired was a revision to suppress the risks to Belgium’s security and the gen- 
eral peace under the old arrangement.*® 

The British proposal was less uncompromising. Great Britain suggested 
that the guarantors (except Russia, who was characterized as non-existent) 
who had not violated their engagements should come to an arrangement, in 
concert with Belgium and Holland, as to the exact manner of revising the 
old treaties, and should submit their proposals to the conference. They 

57 See page 529. 88 Miller, X, 46-49. 89 Td., p. 50. 


we 
the 
Lin 
tim 
sho 
rem 
pea 
fai 
inte 
Ho 
ne 
ga 
giu 
oth 
pes 
an 
Be 
Ge 
evi 
tie 
Th 
ce] 
tre 
pre 
ag 
ste 
cla 
in 
we 
wi 
me 
co 
of 
18 


IS BELGIUM STILL NEUTRALIZED? 529 


were to consider not only the termination of the régime of neutrality, but also 
the possible reunion of Luxemburg and Belgium, the reannexation of Dutch 
Limburg and the more effective control of the Scheldt by Belgium in peace 
time.*° 

The commission finally reported to the Supreme Council that the treaties 
should be revised to free Belgium from her limitations under them, and to 
remove the dangers both in Belgium’s interest and for the sake of general 
peace. Holland, together with the guaranteeing Powers who had remained 
faithful to their engagements, and the other Great Powers with general 
interests, were to be invited." 

No progress was made in settling the matter, however, until 1925, when 
Holland and Belgium signed a treaty (never ratified) ® providing that the 
neutralization provision and the demilitarization of Antwerp should be abro- 
gated, but leaving the other 1839 provisions intact." In 1926, Holland, Bel- 
gium, Great Britain and France drew up a new treaty providing, among 
other things, for the termination of the old régime of neutralization. It was 
stipulated that Russia, Germany, Austria and Hungary should be invited to 
adhere. This agreement would have conformed to the provision of the 
peace treaties calling for an agreement ‘‘entered into by the Principal Allied 
and Associated Powers, or any of them, in concert with the Governments of 
Belgium and the Netherlands, to replace the said treaties of 1839,” to which 
Germany, Austria and Hungary had consented in advance to adhere. It is 
evident that Russia was considered still to possess rights under the old trea- 
ties in view of the stipulation that she, too, should be asked to adhere. 
This treaty, like that of the preceding year, failed of ratification. 

In 1928 negotiations were renewed, Holland proposing a plan, to be ac- 
cepted or rejected as a whole, repeating the provisions of the other two 
treaties regarding neutralization, and revising, not abrogating, the 1839 
provisions for the régime of the Scheldt. As yet, however, a definitive 
agreement has not been reached. 

There is a basic difference in the conceptions of the two countries as to the 
status of the treaties. Belgium considers that the violation of essential 
clauses made the entire treaty voidable, and that the parties have a free hand 
in making an entirely new arrangement. Holland, on the other hand, 
would restrict the discussion to those clauses which are out of harmony 
with the present situation, and she does not consider the territorial arrange- 
ments of 1839 in that category. Belgium also considers that the treaties 
constituted an exchange of advantages, 7.e., that she submitted to the cession 
of part of her territory in exchange for the guaranty of her neutrality, and 


“ British memo, Miller, V, 33. * Miller, VI, 381. 

" Ministere des Affaires Etrangeres, Documents Diplomatiques, La Revision des Traités de 
1839 (Brussels, 1929), p. 12. 

* “Holland’s Opposition to Ratifying the Belgian Treaty,” 25 Current History, p. 523. 

“ Bescheiden in Zake de Tusschen Nederland en Belgie, etc. (’sGravenhaage, 1929), pp. 13-15. 
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that the former falls with the latter, a contention that neither Holland nor 
the guarantor Powers are inclined to admit." 

An investigation of the design of the parties sheds little light on this latter 
contention of Belgium, as the design of all the parties was probably not the 
same, and as they never made a really clear statement either of the purposes 
of the treaties or of their obligations thereunder. On the part of Great 
Britain and Prussia it is probable that the territorial cessions were acquiesced 
in for the purpose of pacifying Holland and of preventing Belgium from 
becoming strong enough to be a benefit to France. The neutralization seems 
to have been as much to quiet France’s fears for such a weak state between 
her and Prussia, and to secure Great Britain against the danger from mili- 
tary operations by a powerful state across the Channel, as for any benefit 
to Belgium. 

To allow an analogy from contract law which would permit an abrogation 
of a territorial settlement after eighty years because the consideration failed, 
would be a very unsettling practice. The neutralization was supposedly 
perpetual, and so there would always be the danger that its violation would 
throw the territorial settlement into jeopardy. It would be safer if possible 
to avoid the linking up of the two, and utilize the conception that neutraliza- 
tion is the loss of the right of a state to participate in war except in defense 
of its territory, in return for a guaranty of permanent immunity from at- 
tack."* This would remove the territorial settlement from any part in the 
consideration involved. 

Testing the Belgian situation by the generally accepted rules for the ter- 
mination of treaties, shows how difficult it is to apply them to multipartite 
conventions such as this. At the outset it may be said that, with the possi- 
ble exception of Russia, no signatory has consented to any change in the guar- 
anty treaties as a whole, always dissociating the neutralization clause from 
the rest; so that there are two problems to be considered separately, first, 
the status of the treaties as a whole, and second, the status of the neutraliza- 
tion clause standing alone. 

Considering first whether the treaties as a whole may be said to have ter- 
minated, it is difficult to maintain that they have. Inasmuch as they 
contained territorial provisions, which are generally considered to be per- 
manent, and a neutralization provision which was by the treaty itself char- 
acterized as perpetual, it would seem to require unanimous consent to their 
abrogation, or the signing of a new treaty and its ratification by all the 
original signatories. In any case, no signatory state except Belgium has 
manifested any interest in a change of territorial provisions, and it is safe to 
say that no other State has any definite feeling that the territorial provisions 
are terminated. So if the neutralization clause is no longer binding, it is 
only because a treaty of this sort may be split into parts. 


% Miller, IV, 445-7. 
% Hyde, International Law, I, 42, citing Bonfils-Fauchille, 7th ed., par. 348-367. 
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The question then is whether the neutralization provision alone is termi- 
nated. If it may legally be dissociated from the rest of the treaty, it is plain 
that the guarantor signatories feel that it is. The next question for solution 
isin what way it was terminated. 

There was no provision in the neutralization clause itself, or elsewhere in 
the treaty, for its termination; on the other hand, it was designated as per- 
petual. But all the parties, except Holland, have expressly signified their 
understanding that the status of neutralization no longer exists, and Holland 
has consented to its termination under certain conditions. In view of Bel- 
gium’s post-war military alliance with France, the old neutralized status 
can scarcely exist, though whatever rights Holland may have had under the 
old arrangement have never been abandoned by her. The continuing 
efforts of Belgium and Holland to arrive at a settlement which contains a 
specific abrogation of the old régime is a tacit recognition of these old rights. 
The guaranty of neutrality, if not the neutrality itself, has been denounced 
either tacitly, in the case of Russia, or expressly, in the case of the other 
guarantors, and in view of the tenth article of the Covenant of the League of 
Nations, would in any case appear to be redundant. The one essential ele- 
ment lacking for a complete clearing up of the neutralization appears to be 
the lack of Holland’s consent. 

The justification of a vital change of circumstances would appear avail- 
able to the signatories. Two of them violated the guaranty, Russia an- 
nounced her disinterestedness, and the great changes in the line-up of the 
Great Powers would seem to be sufficient to warrant a call for a new arrange- 
ment to replace the old. Russia’s withdrawal to a considerable extent from 
participation in general European concerns, the end of Austria-Hungary as 
a Great Power, and the rise of Italy, a non-signatory, to that status, would 
change the guaranty from one by all the Great Powers to one by a group of 
states, large and small, with no significance as a group. 

A Kellogg Pact without reservations would render such neutraliza- 
tions legally unnecessary, and remove the cause for leaving Belgium 
difficult to defend by such territorial provisions as are found in these 
treaties. 

The difficulty in applying existing rules to the situation rises from several 
causes. It is not easy, for instance, to find a common rule for determining 
the validity and duration of boundary provisions in such treaties which will 
apply equally to provisions such as a guaranty of perpetual neutrality. 
Again, the fact that a guaranty of the Great Powers is binding in their ca- 
pacity as individual states, and not in their position as Great Powers, makes 
the guaranty meaningless when they lose that status, or when non-guarantor 
states attain it. 

From the above, the following conclusions may be suggested: 

1. The neutralization of Belgium no longer exists, in the opinion of any of 
the states concerned, with the possible exception of Holland. 
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2. As Holland was not a guarantor, the guaranty at least may be con- 
sidered terminated. 

3. These results are independent of the fate of the remaining clauses of 
these treaties. 

4. The treaties were not then necessarily an indivisible whole. 

The history of these negotiations shows how indefinite these treaties 
were. Apparently there was never agreement between the signatories as to 
their respective rights or obligations, nor any idea that they remained the 
same under all circumstances. It was never made clear whether the guar- 
anty involved defense of Belgium’s territory, attack on the violator, a mere 
protest against violation, or abstinence from violation. The practice of each 
of the signatories was to consider that interpretation was its own affair at all 
times, and that it was only by supplementary agreements for limited inter- 
vals that the scope of obligations could be determined for such period. The 
whole indicated the need for closer definition of terms and the separation of 
clauses which could be carried into effect within a reasonable time, such as a 
territorial cession, from those which provide for a continuing régime, such as 
guaranties of a status quo. This would seem to be the kind of treaty suitable 
for reconsideration from time to time as provided in Article 19 of the Cove- 
nant of the League. In effect it was reconsidered on several occasions, but 
only when an emergency arose and when feelings were at a high pitch, which 
prevented clear interpretation. A calmer atmosphere and less need for 
haste would have resulted in a better understanding of the questions in- 


volved and a better prospect of their satisfactory solution. 
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CONVENTION FOR THE SUPPRESSION OF COUNTERFEITING 
CURRENCY 


AN ANALYSIS 


By ERNESTINE Fitz-MAvRICE 


The Convention for the Suppression of Counterfeiting Currency, which 
was signed at Geneva on April 20, 1929, was the natural outgrowth of a con- 
viction, held by the majority of states, that the counterfeiting of currency 
was an international crime, and moreover, that it was one of a decidedly 
virulent and insidious character. Had this belief not been widely prevalent, 
the proposal of the French Government that the League of Nations should 
undertake the drafting of a convention for the suppression of this crime 
would have fallen on barren ground. As it was, the existence of the convic- 
tion that the whole community of states had an interest in the repression of 
this form of criminality was what made the agreement at all possible. Re- 
peatedly, especially during the years immediately preceding the drafting of 
this convention, the states had had occasion to observe that purely national 
action against counterfeiters was often insufficient, and that international 
action was in many cases extremely difficult, if not, impossible. Thus, in 
the face of this common menace, with which separately the states were un- 
able to cope, they came in time to realize that international codperation was 
necessary, and what is more, that it was imperative, if they were to make any 
headway in the prevention and punishment of such crime. 

The considerations which made the states realize the importance of inter- 
national repressive action were numerous. First of all, there was the ques- 
tion of the nature and extent of the interests injured. It is obvious that the 
counterfeiting of currency injures the public order and safety of the state in 
whose territory the crime takes place. But its effects go much farther and 
deeper, for they strike a blow, and usually a very telling one, at the monetary 
sovereignty of the state whose currency has been forged. But what is still 
more significant from the point of view of modern economic considerations 
is the fact that counterfeiting injures the security of the national currency 
concerned. Nor is this all. There result consequences even more grave, 
regardless of whether the perpetration of the crime is confined to a single 
state, or whether it is extended to the territories of several states. To be 
sure, in the latter circumstance, one can trace the ramifications of the effects 
farther afield, but they are widespread even when only one state has been 
both the scene and the object of the crime. These consequences, to which 
we refer, have their roots in the interdependence that is an inherent charac- 
teristic of the economic relations between states. So much is this the case, 
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that an injury to the financial security of one country cannot but have eco- 
nomic, and sometimes political, repercussions of a serious nature in several 
other states. Thus, not only is confidence impaired in the security of the 
currency of a particular country, but what is more fundamental, general 
public confidence in money as a medium of exchange is undermined. This 
state of affairs, coupled with the expansion of international dealings in cur- 
rency that is attendant upon the increasing intensity of economic relations 
between nations, creates a situation that sometimes assumes dangerous 
proportions from the point of view of the stability of international relations, 

As the extension of the field of action to the international sphere became 
increasingly easier with the transformations of economic life, it was found 
that counterfeiters came more and more to enjoy the benefits of immunity. 
The fact that the perpetration of the crime concerned the territory of several 
states, or that the currency of one state was counterfeited within the territory 
of another state, or that, although the crime was committed within the state 
whose currency was counterfeited, the criminal succeeded in escaping to 
another state, these and other considerations, often made it possible for the 
criminal, even when apprehended, to avoid prosecution and punishment. 
This deplorable state of affairs was the direct result of certain difficulties 
inherent in the situation: first of all, of certain national legal diversities, 
diversities in penal codes and in rules of extradition; and secondly, of the 
absence of rapid and direct collaboration between the authorities in the dif- 
ferent states charged with the prosecution of offenders. 

Although the conference, to which 35 states! sent delegates, was generally 
in favor of strengthening international codperation, and was convinced of the 
widespread prevalence of the crime, yet it also gave heed to the statistics on 
counterfeiting, collected in 1927 at the suggestion of the Mixed Committee. 
At that time an inquiry was conducted among various banks of issue in dif- 
ferent countries. The results of this—27 banks replied—showed that from 
1924 to 1927 counterfeit currency to the amount of $3,000,000 was confis- 
cated in these 27 countries. This figure does not include the number of 
counterfeits manufactured, but not confiscated; nor does it take into account 
the extent to which the instruments employed were seized.? 

As is generally known, the immediate reason why France took the initia- 
tive in bringing before the League of Nations in 1926 * the question of the 
international control of counterfeiting currency was her concern over the 


1 The following states sent delegates: Albania, Germany, United States of America, Aus 
tria, Belgium, United States of Brazil, Great Britain and Northern Ireland, China, Colombia, 
Cuba, Denmark, Free City of Danzig, Spain, Ecuador, Finland, France, Greece, Hungary, 
India, Italy, Japan, Luxemburg, Monaco, Nicaragua, The Netherlands, Poland, Portugal, 
Roumania, Kingdom of The Serbs, Croats and Slovenes, Sweden, Switzerland, Czechosl- 
vakia, Turkey, Union of Soviet Socialist Republics, and Latvia. A delegation of the Inter 
national Criminal Police Commission was present in an advisory capacity. 

2 C.328.M.114.1929.II. p. 48. 

3 Ibid., Annex I, p. 219: Letter of M. Briand to the Secretary-General, June 5, 1926. 
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counterfeiting in 1925 of large quantities of French francs in Hungary,‘ and 
her indignation at the leniency with which the Hungarian authorities treated 
those who were involved in the plot. France felt that such deplorable oc- 
currences would continue to take place in the future, as had happened in the 
past, were no steps made to ameliorate the situation. She proposed, there- 
fore, the drafting of a convention that should have as its object the suppres- 
sion of the crime of counterfeiting currency by international means. 

Accordingly, the matter was brought to the attention of the Council of the 
League of Nations in December, 1926. At this meeting, it was decided to 
refer the question first to the Financial Committee. This committee, fol- 
lowing the suggestion made by the Council, drew up a questionnaire for 
consideration by the banks of issue in different countries. As the banks’ re- 
plies showed that they were for the most part in favor of the conclusion of an 
international convention, the committee proceeded further by suggesting to 
the Council the creation of a Mixed Committee, to be composed of specialists 
in international criminal law, prosecuting authorities, and delegates of the 
banks of issue. The latter committee, in accordance with its instructions, 
prepared a report and draft convention, which the Secretary-General, at the 
request of the Council, submitted to the states, both members and non-mem- 
bers of the League of Nations, for their comment and consideration. The 
Council further directed the convening of a general conference within a 
year’s time for the final adoption of a convention by as many states as pos- 
sible. This conference, known as the Diplomatic Conference, met at Geneva 
on April 9, 1929, and drew up the convention,’ together with a protocol and 
final act, and optional protocol, which are now under discussion. 

Although both the states and the banks of issue were agreed that the pre- 
vention and punishment of counterfeiters was desirable and even necessary 
from the point of view of international public order, yet the conference, when 
it came to elaborate the convention, found great difficulties, some of which 
penetrated to the roots of the various legal systems. The problem, stated 
simply, was how to internationalize the crime of counterfeiting currency, 
while, at the same time, respecting as far as possible the legislative autonomy 
and the national sovereignty of the various states. 

There were two main currents of thought, one, which favored the unifica- 
tion of national laws to a maximum degree, and the other, which sought the 
reconciliation of national legal diversities only to a limited extent. Since 
the application of the former idea would have far exceeded the limits of pos- 
sibility and hence have spelled the failure of the convention as a practical 
measure, it was the latter idea of minimum modification which prevailed, as 
we shall presently see. 

The elaboration of the convention under discussion is in accord with the 
contemporary movement looking toward the international unification of 


‘The Times, London, May 22, 1926, 13a. 
C.328.M.114.1929.I]. Annex III. pp. 228-244. Ibid., pp. 9-42. 
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law, in this case, the international unification of penal law and practice. 
Without in any way attempting a study of the evolution of this tendency to 
codify law, we merely wish to point out a few of the more recent landmarks 
in the formulation of uniform penal law. The first congress on penal law 
held since the war met at Brussels in 1926 under the auspices of the Associa- 
tion Internationale de Droit Pénal, which had been founded two years prior to 
that date. Since that time, the association has held two more meetings, 
one in 1929 and the other in 1930, the definite aim of each of which has been 
the unification of the principles underlying the various penal codes. As still 
another very recent example of this same tendency, we might mention the 
two conferences of the International Institute for the Unification of Crim- 
inal Law, at Warsaw in 1927 and at Rome in 1928, when six draft penal codes 
were drawn up. These formed, in part, the basis for the work of the Diplo- 
matic Conference of 1929. Similarly, the Committee of Experts for the 
Progressive Codification of International Law, in session at regular intervals 
from 1925 to 1929, drew up reports which the conference found valuable, 
especially when it came to consider such questions as extradition and penal 
procedure. In addition, several recent conventions of the League of Nations, 
namely, the Convention for the Suppression of Traffic in Women and Chil- 
dren (1921), and the Convention for the Suppression of Obscene Publications 
(1923), give further proof that the methods of instituting and conducting 
criminal proceedings have been unified in connection with certain interna- 
tional crimes. 

What was perhaps more significant still, since it immediately concerned 
this question, was the fact that there were evidences that counterfeiting 
currency was regarded as more than a national concern by certain states, 
small in number, it is true, but not in importance, namely, those which, in 
recent years, had revised their penal codes to bring them into accord with 
contemporary penal thought. To be sure, the conception by a single state, 
or even by several states, that this crime has international implications did 
not of itself exercise any direct effect on the problem of unification as such, 
but it most certainly helped to give a direction to that unification. 

A study of a representative group of penal codes and of the extradition 
laws of different countries revealed in many cases fundamental differences 
in the legal conceptions underlying such laws. Furthermore, even among 
codes having at root the same legal foundations, there often existed wide 
disparity in the stage of advancement of one country’s penal laws as com- 
pared with those of another. Thus, besides the deep-rooted differences be- 
tween those codes based on the Continental system of law as opposed to those 
based on the Anglo-Saxon system, the conference had also to contend with a 
confusion of ideas, as expressed in the penal laws and practices of the states, 
in respect to many vital matters. In most cases there was little or no agree- 
ment as to what constituted the crime of counterfeiting currency; in very 
few cases were the penalties for counterfeiting foreign currency the same as 
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those for counterfeiting domestic currency, not to mention the states in 
which the forging of foreign money was not punishable at all; furthermore, 
international codperation of police and judicial authorities was confined in 
the main to a few countries which had had the foresight to provide therefor. 
The difficulties just mentioned were not all by any means. As we shall see, 
there existed others, many of them equally serious. Small wonder, then, 
that with such a lack of international control of crime, particularly of this 
crime, counterfeiters were often able to enjoy the benefits of immunity. 

How to bring order, even a semblance of order, out of this chaos became 
the difficult work of the various committees and conferences appointed to 
the task. If this convention were not to be a backward step, then the legal 
principles and practices of the more advanced penal codes, at least some of 
them, must be incorporated therein; otherwise it would be useless to make 
any attempt at codification. On the other hand, if it were to be acceptable 
to the majority of states, and hence effective as an international instrument, 
the extent and number of modifications of national penal codes which it 
necessitated as a condition of ratification must be kept down to the minimum. 

Although under the general terms of reference according to which the con- 
ference had been called, it was technically limited to the consideration of a 
convention for the suppression of counterfeiting currency, yet this fact did 
not prevent long discussions taking place on the advisability of extending the 
scope thereof to checks, securities, and other documents. Notably Hun- 
gary, Portugal, and The Netherlands supported the extension theory, both 
in their general observations on the draft convention,’ and in meetings of the 
conference. They argued in favor of this idea on the ground that the meth- 
ods of falsifying such papers, the criminal proceedings involved, and, what 
was still more significant from their point of view, the consequences of such 
offences, necessitated the same treatment as that employed in suppressing 
counterfeit currency. 

Despite the insistence with which the extension theory was maintained, 
the majority of the delegates were not convinced of its feasibility as a prac- 
tical measure, although they were in sympathy with the general idea of a 
more comprehensive convention. The object of the convention was, there- 
fore, limited to the sole problem of counterfeit currency. However, largely 
due to the influence of The Netherlands Government,* a recommendation was 
adopted providing that the conferences of central offices, provided for under 
the terms of the convention, ‘‘should give consideration to the suppression of 
counterfeiting other securities . . . , and that the League of Nations, if it 
think it expedient, should consider the desirability of preparing an interna- 
tional convention to that end.” 

The Conference of Representatives of the Central Police Offices, sum- 
moned by the Council following the entry into force of the Convention of 


7 C.328.M.114.1929. Annex V. pp. 251, 252 and 274. 
8 Ibid., p. 274. 
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1929, at its meetings in March, 1931, again expressed the desirability of 
elaborating a convention in the field of “documents of value other than 
currency.” 

There was practically no difficulty in arriving at an agreement upon the 
meaning of the word “‘currency.” As set forth in Article 2, it was ‘“‘under- 
stood to mean paper money (including banknotes) and metallic money, the 
circulation of which is legally authorized.” 

The question of the meaning of the term “counterfeiting”? was not so 
easily determined. Simply to employ the term in the convention would not 
suffice, since, as was shown by a study of representative penal codes, coun- 
terfeiting had no precise or definite meaning. 

Just how fundamental was the question of the determination of what 
offences constituted the crime of counterfeiting currency may be judged by 
the importance of some of the problems, the solution of which depended 
thereon. For instance, judicial assistance between states, no matter how 
well organized, would be of little avail as long as there existed different con- 
ceptions as to what constituted this crime. As most extradition treaties 
were drawn up, countries could not extradite persons or punish them for 
crimes which were not crimes in accordance with their own legislation. 
Thus, if a person committed certain acts preparatory to counterfeiting cur- 
rency which were punishable in the country where they were committed, but 
not in the country to which the person fled, his extradition could be refused 
in accordance with the principle of ‘‘identical standards” of culpability, and 
the criminal would be assured complete immunity.’ As long as it was pos- 
sible for such contingencies to arise, there could be no effective suppression 
of the crime. Serious efforts must therefore be made toward unifying the 
varying conceptions implied in the term “ counterfeiting,’’ so that all possible 
aspects of the crime might be covered by the convention. 

In attempting to enumerate the offences constituting the crime of coun- 
terfeiting currency, the conference was concerned chiefly with a desire to 
perfect national legislation so as to do away with the possibility of immunity 
in the future. It was not interested in the methods by which such offences 
might be perpetrated. These, it felt, were matters solely for the consideration 
of domestic legislation, to be used by legislatures as a basis for the determi- 
nation of the weight of the penalty to be applied in a given case. It was sim- 
ply the acts, then, and not the methods, which the conference studied when 
it drew up Article 3.!° 

® Pella, V.V., La Codperation des Etats dans la Lutte contre le Faux Monnayage, Paris, 1927, 

; 10 Article 3 reads as follows: 
“The following should be punishable as ordinary crimes: 
(1) Any fraudulent making or altering of currency, whatever means are employed; 
(2) The fraudulent uttering of counterfeit currency; 
(3) The introduction into a country of or the receiving or obtaining counterfeit cur- 


— with a view to uttering the same and with knowledge that it is counter- 
eit; 
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Aside from the fact that Article 3, as we have just shown, catalogues a 
series of offences which the states must incorporate into their penal codes be- 
fore ratifying the convention, the most important feature of this article lies 
in the fact that it lays down the principle that the said offences should be 
punishable as ordinary crimes. As the significance of this provision is closely 
related to the question of political crimes, we shall reserve the discussion 
thereof until we come to a consideration of the difficult domain of extradition, 
merely pointing out at the present moment the effort, evidence of which we 
find elsewhere in the convention, made by the conference to remove counter- 
feiting from the privileged category of political crimes. 

Inasmuch as one of the main objects of the convention was to combat in- 
ternational activity on the part of counterfeiters, Article 4,1! simplifying as it 
does the application of territorial competence, is of the utmost importance. 
When, for instance, as often happens, the making or altering of counterfeit 
currency takes place in one country, and the uttering of it in another, there 
naturally arises the difficulty of determining to what state territorial com- 
petence belongs. According to some, this competence would belong to the 
state on whose territory the offence has been commenced, as if it had been 
entirely committed there. According to others, territorial competence 
should belong to the state where the offence produced its effect, that is to 
say, where the emission took place. According to still another theory, the 
diverse acts of fabrication or emission constituting the elements of a single 
offence, territorial competence would be accorded to several states. Thus 
in all probability there would result a serious conflict of competence. But 
this difficulty disappears, if, as this convention provides, the acts of fabrica- 
tion are considered as distinct and completely independent from the acts of 
emission. Thus, in the case where the author of the offence of uttering is 
the same as that of the offence of fabrication, that person would be prose- 
cuted for each of these offences in the country where he committed them, and 
would be punished by corresponding penalties." The same procedure would 
apply also in the case where several criminals perpetrated counterfeiting 
offences within an area embracing more than one state. If the principle of 
distinct offences were not maintained as regards the situation just described, 
the danger would be that criminals guilty of accessory participation, if they 
happened to be in some country other than that where the principal offense 
was committed, would escape altogether prosecution and punishment. It 
was to avoid just such a contingency as this that the conference made a 
special point of cataloguing “intentional participation”? among the list of 
punishable offences. 


(4) Attempts to commit, and any intentional participation in, the foregoing acts; 
(5) The fraudulent making, receiving, or obtaining of instruments or other articles 
peculiarly adapted for the counterfeiting or altering of currency.’’ 
1 Art. 4 reads as follows: “Each of the acts mentioned in Article 3, if they are committed 
in different countries, should be considered as a distinct offence.” 


2 Pella, V. V., pp. 79 and 80. 
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One of the most important, if not the most important, provision of this 
convention is that which establishes the principle of the equality of treatment 
in the scale of punishments for counterfeiting domestic and foreign currency. 
Since counterfeiting is a crime which knows no state borders, it is highly sig- 
nificant that no differentiation should exist as between the treatment of 
these two distinct kinds of currency. 

On the basis of the protection afforded to the two types of currency, na- 
tional legislation may, according to V. V. Pella,!? who made a study of 32 
penal codes, be divided into three categories: 


1. Those which protect only domestic currency, as in the case of the 
penal codes of some of the Swiss cantons; 


2. Those which afford greater protection to domestic than to foreign 
currency, as in the case of the majority of penal codes: French, Bel- 
gian, Japanese, Russian, Swiss (Cantons of Geneva and Vaud), etc.; 


. Those which afford the same protection to the counterfeiting of for- 
eign currency as to the counterfeiting of domestic currency, as in the 
case of the following penal codes: Italian, German, Hungarian, Swiss 
(Cantons of Bale and Valais), etc. 


The inclusion of Article 5“ in the convention is thus in keeping with the 
principle of equality of treatment expressed in some of the advanced penal 
codes, a few of which have been mentioned. What with the increasing in- 
ternational character that money is assuming from year to year, there is no 
longer any reason, as modern penal doctrine shows, justifying the establish- 


ment of a distinction between domestic and foreign currency. Formerly, 
when the crime of counterfeiting was conceived of primarily as an attack 
upon the sovereignty of a state, the distinction might have been a valid 
one. But now that the protection of the circulation of money is a subject 
which, as we have repeatedly tried to show, is of interest to all states, the 
assimilation of the treatment of foreign currency to that of domestic cur- 
rency is the only rational solution of the problem. 

Recognition of the international character of the crime of counterfeiting 
currency naturally brings with it consideration of the question of habitual 
criminality from an international standpoint. The admission of the ag- 
gravating circumstance of repetition is common enough in domestic law not 
to necessitate our commenting further thereon. The conference was not 
concerned with the problem of repetition in general; that would continue, as 
in the past, to be resolved by the different national codes. Its only concern 
was with the problem of international repetition. 

The Mixed Committee had gone so far in the draft convention of 1927 as to 

13 Pella, V. V., pp. 31-36. 

14 Art. 5: “No distinction should be made in the scale of punishments for offences referred 
to in Article 3 between acts relating to domestic currency on the one hand and to foreign cur- 
rency on the other; this provision may not be made subject to any condition of reciprocal 
treatment by law or by treaty.”’ 


15 “ Before the French Revolution, counterfeiting currency was considered by royal ordi- 
nances as a crime of lése-majesté of the second degree.”’ Pella, V. V., p. 31. 
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make a recommendation “ that the principle of “‘ putting a foreign convic- 
tion . . . upon the same footing as a conviction by a court of the country 
concerned from the point of view of dealing with habitual criminals, so as to 
increase the sentences on . . . professional forgers,’’ should be introduced 
into ‘‘certain systems” of law. The question arose before the conference of 
1929 whether it was advisable to incorporate this principle at all, and if so, 
whether it should be embodied in the form of a separate article, or simply as 
a recommendation. 

The objections to the principle of the international recognition of previous 
convictions were mainly on the ground that the acceptance thereof closely 
affected the rights of sovereign states. It was a choice then, as we see, be- 
tween the maintenance of the purely territorial character of penal sentences, 
with the likelihood that professional criminals would often benefit from light 
sentences when the justice of the case would dictate that the sentences in- 
flicted should be severe, and the willingness of the states to surrender their 
sovereignty to the extent of admitting the extraterritorial character of penal 
sentences as they affected the crime of counterfeiting currency.!” The latter 
view prevailed, and this principle was accordingly embodied in the conven- 
tion, not simply as a recommendation, but in the form of a separate article, 
e.g., Article 6.18 

One of the most important, and, at the same time, one of the most delicate 
problems before the conference was how to regulate the procedure for dealing 
with criminals who committed the crime of counterfeiting currency in one 
country and afterwards escaped to another country. In cases of this sort, 
where the guilty person is not apprehended on the territory of the state 
where the offence was committed, a whole series of difficulties arise which 
often materially hinder the suppression of the crime. The conference set 
itself the task of determining the attitude of the various states toward such 
counterfeiters. For the most part, the states were divided into two camps, 
depending upon their recognition or non-recognition of the principle of ex- 
tradition. Thus there were those who did not punish their nationals for 
crimes committed abroad, but surrendered them for trial and punishment in 
the country where the crime was committed; and those who refused to sur- 
render nationals in such cases, but themselves tried and punished them. 
Very closely related to this question was that which concerned not nationals, 
but foreigners, who were guilty of counterfeiting abroad. Here again there 
were opposing views. 

Since, as we have just shown, there existed fundamental differences be- 

© Recommendation VI. C.328.M.114.1929.II. p. 244, Annex ITI. 

17 In this connection, it is understood that the judges of each country would only be called 
upon to take into account the international repetition of the offence if the foreign judgment 
could certify it according to the internal legislation of the country. 

18 Art. 6: “In countries where the principle of the international recognition of previous 
convictions is recognized, foreign convictions for the offences referred to in Article 3 should, 


within the conditions prescribed by domestic law, be recognized for the purpose of estab- 
lishing habitual criminality.” 
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tween certain legal systems as to the procedure to be followed in such cases, 
the conference was not able to resolve the conflict of laws by laying down 
provisions that would be acceptable to all the participating states. In gen- 
eral, we may say that Article 8'° and Article 9*° aim to provide that an of- 
fender should either be prosecuted in the country in which he took refuge or 
that he should be extradited to the country in which the offence was com- 
mitted. However, we shall have to examine the convention more closely on 
these points in order to determine how far it is likely that these provisions 
will be effective in making it impossible for a person who has counterfeited 
currency abroad to escape prosecution and punishment by raising the excep- 
tion of incompetence. In discussing this subject, it is important to distin- 
guish between nationals and foreigners, as most states legislate differently 
for these two types of offenders. Article 8 is concerned with nationals “‘ who 
have returned to the territory of their own country after the commission 
abroad of an offence referred to in Article 3,’’ while Article 9 deals with for- 
eigners who may have committed any of the said offences and have sought 
refuge in a state other than the one where they committed the offence, 
though not in their own native state. 

Both articles have a special bearing on the problem of competence and 
jurisdiction; and while not very definitive in character, yet they serve to 
show us trends in modern penal thought. 

In framing Article 8, the conference had to take into account two widely 
divergent types of legal thought regarding the difficult subject of competence. 
On the one hand were states whose legal systems showed an attachment to a 
conception of competence, purely territorial in character, as in the case of 
Great Britain and the United States; while, on the other hand, were states 
whose penal codes were based on the principle of universal competence, or, 
at least, on principles tending in that direction.24_ To have attempted to 
reconcile principles so opposed to each other would have been an impossible 


19 Art. 8: “In countries where the principle of the extradition of nationals is not recog- 
nized, nationals who have returned to the territory of their own country after the commission 
abroad of an offence referred to in Article 3 should be punishable in the same manner as if the 
offence had been committed in their own territory, even in a case where the offender has ac- 
quired his nationality after the commission of the offence. This provision does not apply if, 
in a similar case, the extradition of a foreigner could not be granted.” 

20 Art. 9: “ Foreigners who have committed abroad any offence referred to in Article 3, and 
who arein the territory of a country whose internal legislation recognizes as a general rule the 
principle of the prosecution of offences committed abroad, should be punishable in the same 
way as if the offence had been committed in the territory of that country. The obligation 
to take proceedings is subject to the condition that extradition has been requested and that 
the country to which application is made cannot hand over the person accused for some reason 
which has no connection with the offence.” 

21 Pella, V. V., pp. 86 and 87: The principle of universal competence is, for example, ad- 
mitted in the Draft Penal Code of Poland of 1922, Art. 7; in the Chinese Draft Penal Code 
of 1920, Art. 5. To a lesser extent, this same principle is admitted in the Hungarian Penal 
Code, Art. 9; Austrian Penal Code, pars. 38, 39 and 40; German Penal Code, par. 4, etc. 
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task. Instead, the conference contented itself, when it drew up Article 8, 
by obligating only those states which did not make a practice of extraditing 
their nationals to punish persons guilty of counterfeiting in a foreign state as 
if the offence had been committed in their own territory. The others, those 
who recognized the principle of extradition, were to continue as before the 
practice of surrendering their nationals upon requests being made to them, 
provided that such requests were in conformity with the law of the country 
to which application was made. Article 9 imposes a similar obligation in the 
case of foreigners who have committed the offence of counterfeiting abroad 
and who are in the territory of a country which punishes offences committed 
abroad. In the latter case, however, the obligation to prosecute was made 
subject to the condition that extradition had been requested but could not 
be granted for some reason unconnected with the offence. 

Thus, we see, that provision is made for the coéxistence of the two diver- 
gent conceptions of competence which we have already discussed. There is 
noticeable, however, a marked tendency towards the assimilation of offences 
committed abroad to those committed within a state, e.g., a tendency to- 
wards the acceptance of the concept of universal competence. 

But quite different was the result achieved when the conference came to 
grapple with the problem of extradition. While certain countries, notably 
Great Britain, admitted in principle the extradition of their nationals, yet 
they attached certain reservations to their surrender, in that they made such 
surrender dependent upon reciprocal treatment from other countries. 
There thus exists a loop-hole through which it is possible for criminals, 
counterfeiters in this case, to escape. [n the face of this situation, Germany 
proposed that a paragraph ~ be inserted to supply this deficiency in the con- 
vention, by providing for the modification of Anglo-Saxon practice respecting 
the extradition of nationals upon a reciprocal basis. While recognizing the 
desirability from a theoretical point of view of such a provision, the confer- 
ence, nevertheless, felt that to attempt a reform of the whole system of extra- 
dition treaties would be not only inadvisable, but what is more, impossible.** 

In arriving at this decision, the conference was in agreement with the views 
expressed in the Report on Extradition adopted by the Committee of Ex- 
perts for the Progressive Codification of International Law,** more particu- 
larly with the opinion expressed by Mr. Brierly and Mr. DeVisscher in the 
Report of the Subcommittee.” 

2 ©.328.M.114.1929.II. Annex. V, pp. 269, 270. 

*3 The conference did, however, recommend for some future time ‘‘that the rules for the 
extradition of accused or convicted persons should be unified on an international basis . . .” 
Recommendation XII. 

*4 C.51.M.28.1926.V: Report on Extradition adopted by the Committee of Experts for the 
Progressive Codification of International Law at its Second Session, January, 1926. Re- 
printed in Special Supplement to this Journat, Vol. 20 (1926), p. 242. 


*% C.P.D.1.25: Report of Subcommittee, Mr. Brierly and Mr. DeVisscher. Reprinted in 
Special Supplement to this JourRNAL, ibid., p. 243. 
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In that report, it was concluded that the committee did not feel that the 
time had yet come when it was possible to regulate in a general manner the 
question of extradition. While they did consider certain questions such as 
those concerning transit across third countries, the determination of the 
priority of two states both seeking the extradition of the same person, etc., 
as susceptible of being dealt with by way of a general international conven- 
tion, yet on this all-important question which we have just been discussing, 
namely, the non-extraditability of nationals except under certain conditions, 
they could reach no agreement. Consequently, it is not surprising to find 
that the Conference of 1929 was unable to resolve this problem. 

In connection with the general topic of extradition, another question 
proved even more controversial than that of the non-extraditability of na- 
tionals, 7.e., the subject of ordinary and political offences. It is the general 
practice of most states to extradite for ordinary offences, but to refuse to do 
so in the case of political offences. In fact, they refuse in general to collabo- 
rate when the latter type of crime is concerned, and have established a special 
régime of favor therefor. The matter would be simple enough, were it not 
for the fact that there is no clear-cut distinction between ordinary crimes 
and political crimes; that is to say, no exact agreement upon the meaning of 
the two terms. We can say that the former refers to crimes against common 
law, and that such crimes are attacks against the principles which are at the 
base of the existence of all organized collectivity; but, as for political crimes, 
agreement upon a definition is much more difficult. There are several 
possible conceptions thereof. From the subjective standpoint, a crime is 
regarded as political which is committed from a political motive; whereas 
the objective theory takes into account, not the offender’s motive, but the 
nature of the interests injured. Other theories combine the two concepts 
and recognize as political crimes only those crimes committed both for a 
political motive and at the same time for a political purpose. Still another 
confines the term “‘political offence’’ to certain offences against the state 
only, such as high treason, lése majesté, etc.27_ Thus we see from the present 
state of things, a satisfactory conception is impossible. The main difficulty 
is caused by the so-called relative political crimes, those complex cases in 
which the political offence comprises at the same time an ordinary crime, 
such as murder, arson, theft, and the like. It is in this middle ground that 
lies between political and ordinary crimes and which contains elements of 
both, that the crime of counterfeiting not infrequently belongs. 

% C.P.D.1.25: “A further difficulty under this heading [Extradition crimes] arises out of 
the practice, all but universal in modern extradition treaties, of excluding from extradition 
‘political crimes.’ We think it certain that this exclusion would have to be made in any 
general convention, but we feel grave doubts as to whether it would be possible to secure any 
agreed definition of ‘political’ in this connection.” Mr. Brierly, Committee of Experts for 
the Progressive Codification of International Law. (Spl. Supp., this Journau, Vol. 20 
(1926), p. 245.) 

27 Oppenheim, International Law, Vol. I, 4th ed., p. 577. 
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Should conterfeiting ever be considered as a political offence? And hence 
should criminals who had committed the heinous offence of counterfeiting be 
allowed the benefits of asylum usually accorded to political offenders? That 
became the central topic of discussion around which the drafting of several 
articles of the convention centered. 

How was the conference to legislate internationally in order to remove the 
‘political halo”’ which frequently surrounded the crime of counterfeiting? 
For the answer to this question, we must turn to Article 3 28 and Article 10,?° 
and to the important Optional Protocol *° which is found at the end of the 
convention. In the first of the articles referred to, it is laid down that the 
offences enumerated in that article are to be ‘‘ punishable as ordinary crimes.” 
This has the effect of emphasizing the fact that, as far as internal legislation 
is concerned, no régime of favorable treatment should be established in re- 
gard to counterfeiting currency. It does not say that counterfeiting can 
never be considered as a political crime; each state is left free to determine 
for itself in a given case whether the motive of the offender is in any sense 
political, and whether he is entitled to the benefit of asylum.*! 

This solution represents a compromise between opposing views. On the 
one side, it was held that counterfeiting should never be considered as a 
political offence; while, on the other side, were those who held that there were 
circumstances under which counterfeiting offences might justly be consid- 
ered as having a political character, and the offenders therefore entitled to 
asylum. The arguments in favor of the former position were very strong, 
based as they were on the fact that the consequences resulting from the 
perpetration of the crime of counterfeiting usually reached far beyond the 
confines of a single state. But there was great opposition to the adoption of 
this view on the part of the states, and there were many in this category that 
wished to retain unimpaired their sovereign right of appreciating, when re- 
quested to grant extradition, whether the act in virtue of which extradition 
was requested, had or had not a political character. As the convention was 
finally drawn up, deference was paid to this unilateral right of a state to 


28 See footnote 2, p. 534. 

29 Art. 10: “The offences referred to in Article 3 shall be deemed to be included as extradi- 
tion crimes in any extradition treaty which has been or may hereafter be concluded between 
any of the high contracting parties. The high contracting parties who do not make extradi- 
tion conditional on the existence of a treaty or reciprocity, henceforward recognize the of- 
fences referred to in Article 3 as cases of extradition as between themselves. . . .” 

80 The Optional Protocol reads in part as follows: ‘‘ Recognizing the important progress 
regarding the suppression of counterfeiting currency which has been realised by the Conven- 
tion for the Suppression of Counterfeiting Currency bearing this day’s date, the high con- 
tracting parties signatory to this protocol, subject to ratification, undertake, in their mutual 
relations, to consider, as regards extradition, the acts referred to in Article 3 of the said 
convention as ordinary offences. . . .” 

5t Garner, J. W., “International Convention for the Repression of Counterfeiting,” this 
JOURNAL, January, 1930 (Vol. 24), pp. 135-139. 
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appreciate the circumstances of the case. Article 10, for instance, provides 
that the various offences constituting the crime of counterfeiting should be 
automatically included as extradition crimes in all treaties, present or future, 
and moreover, should be henceforth recognized as cases of extradition as be- 
tween states which do not make extradition conditional upon the existence 
of a treaty or upon reciprocity of conduct.” But even this provision, it 
should be noted, does not interfere with the right of a state to determine the 
character of a given offence as to whether it is political or ordinary. 

The elaboration of Article 10, making some contribution, though slight, 
toward the unification of the laws of extradition, was in keeping with the 
recommendations of the Committee of Experts for the Progressive Codifica- 
tion of International Law. In response to a request made on the committee 
for its opinion regarding the advisability of formulating international rules 
of extradition respecting the suppression of counterfeiting, it replied un- 
reservedly in the affirmative.* 

The feeling against the surrender of the discretionary power of a state to 
determine the character of a particular offence was so strong that it was only 
in the form of an optional protocol that provision was made for the relin- 
quishment thereof. It is to be regretted that the provision which lays down 
the rule that for purposes of extradition counterfeiting currency shall always 
be considered as an ordinary crime was not made a part of the convention 
proper. However, some gain is represented by the fact that the idea took 
shape at all, even if only in the form of an optional protocol. If this protocol 
is widely adhered to, it will of necessity entail considerable changes in the 
extradition rules on the part of many states. 

We have already treated at some length the work of the conference in its 
efforts to lay the foundations of a system of international coéperation in the 
fight against the counterfeiting of currency. But so far our discussion has 
been confined to the contribution made by the convention to the unification 
of municipal law as a means to that end. We come now to a consideration 
of another, though of necessity a related topic, namely, that of the elabora- 
tion of rules for the purpose of ensuring practical administrative and techni- 
cal coéperation between states. For this purpose we must turn to a study of 
the provisions relating to the establishment of national central offices, and to 
the possible future creation of an international central office, as well as to the 
provisions relative to the regulation of the procedure for the transmission of 
rogatory commissions. 

As an important part of its plan conceived with a view to codrdinating the 


8 At its Warsaw meeting in 1928, the International Law Association included counterfeit- 
ing among the list of extraditable crimes in the final text of the Draft Extradition Conven- 
tion which it drew up. International Law Association Reports, Warsaw Conference, 1928. 

8 C.328.M.114.1929.I1: Report to the Council by the Committee of Experts for the Pro- 
gressive Codification of International Law on Recommendations VII and VIII adopted by 
the Mixed Committee, pp. 246-7, Annex IV. 
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activities of the police and judicial authorities in different countries, the con- 
ference provided in Article 12 * for the establishment of a central office in 
every country adhering to the convention.» For the majority of countries, 
conformity with the terms of this article will not necessitate much change, 
since many of them already have established central offices of one sort or 
another. Thus, according to the Report of the International Criminal 
Police Commission,®* there were in 1926, 27 offices for the suppression of bank- 
note forgery located in various parts of the world. 

The advantages of such bureaus were forcibly shown by several countries, 
notably Austria and The Netherlands, where the central bureaus were well 
organized and highly efficient. But it was upon the work and suggestions of 
the International Criminal Police Commission that the conference leaned 
most heavily in the formulation of its plans for mutual administrative as- 
sistance between states. Formed in 1923, at a meeting of the International 
Police Congress at Vienna, this commission had since then been carrying on 
an active campaign against the counterfeiting evil, and was therefore in a 
very good position to help and advise the conference in the practical work of 
coérdination. 

The nature and work of the central offices so established are described in 
Article 12 and the three following articles,*’ and further reference is made to the 
subject in several of the recommendations to be found in the final act of the 
convention.*8 

Although considerable latitude is allowed to the states in the development 
of their central offices, the convention lays down certain main features which 
are to characterize them. First of all, it is provided that they should be 
primarily bureaus of investigation and research. In the capacity of a clear- 
ing-house of information, each office is obliged to keep in close contact with 
the various organizations within the state, that is to say, with the institutions 
issuing currency, with the police authorities, as well as with the central 
offices of other countries. 

Realizing the necessity for rapid collaboration between states in handling 
cases of international counterfeiting, the conference laid special emphasis on 
the fact that correspondence between the central offices of the different 
countries should be direct. By thus avoiding recourse to the cumbersome 


4 Art. 12: “In every country, within the framework of its domestic law, investigations on 
the subject of counterfeiting should be organized by a central office. This central office 
should be in close contact: 

“(a) With the institutions issuing currency; 
“(b) With the police authorities within the country; 
“(c) With the central offices of other countries. . . .” 

% See also Recommendation VI, wherein it is provided that “central offices should be 
created . . . in colonies and other territories which are under the authority of the mother- 
country... .” 

*§.d.N. 1926.11.59.Annex IV. p. 3. 87 Articles 13, 14 and 15. 

*® Recommendations IV, V, VI, VII and VIII, X and XI. 
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diplomatic channels, it is hoped to speed up the interchange of information 
between states, so that the police and judicial authorities may be able to 
compete with the rapidity of action usually displayed by highly organized 
gangs of counterfeiters. 

Article 14 sets forth what should, in general, be the business of the central 
bureaus. The provisions calling for the exchange of cancelled specimens of 
currency, the notification of the issue and withdrawal of currency, as well as 
the other stipulations contained in this article, are merely suggestive. There 
is no binding obligation on the part of the states adhering to the convention 
to perform these activities. In each case, it is left to the particular state 
concerned to determine how far such a procedure would be expedient. 

In accordance with the suggestion made by M. Briand,**® the conference 
took up the question of the establishment of a central international office. 
While both the Mixed Committee and the conference recognized in principle 
the desirability of creating such an office to keep in touch with the national 
central offices of all countries, yet they considered that the time had not yet 
come to establish such an office. 

The conference was strongly urged both by the Austrian Government and 
by the International Criminal Police Commission at Vienna to designate in 
the convention the International Bureau, an organization operating asa branch 
of the Vienna Police Department and in close touch with the International 
Criminal Police Commission, as the official central international office of the 
League of Nations. While appreciating very highly the work of this or- 
ganization in the international campaign against counterfeiters and criminals 
in general, nevertheless, the conference found itself unable to incorporate 
this bureau as an official organ in the convention. Its decision in the matter 
was based on constitutional grounds. If a central organization were estab- 
lished, such establishment must be in accordance with the principles laid 
down in the convention. Therefore, it would be impossible to incorporate 
as an organ of the League of Nations, an organization the functions and 
administration of which were determined by a national institution such as 
the International Criminal Police Commission. A compromise was therefore 
effected, whereby the conference recommended that the states continue to 
coéperate with the International Bureau at Vienna until such time as an 
official bureau should be created. It is important to note that this provision 
was not written into the convention proper, but put into the form of a rec- 
ommendation.*° 

However, the conference, wishing to lay down in the convention at least 
the bases for the future development of an official central international bu- 
reau, made provision in Article 15 for holding from time to time conferences 
composed of representatives of the national central bureaus of the contract- 
ing parties. In addition, this article suggested that the organization and 
supervision of a central international information office might form the 

39 See footnote 3, p. 534. 40 Recommendation IX. 
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subject of one of the conferences to which reference has just been made.“ 
The first of these conferences, held in March, 1931, recommended, among 
other matters, the establishment of an official police information bureau. 

Since this convention was drawn up primarily with a view to suppressing 
counterfeiting as an international crime, the subject of the despatch and 
execution of letters of request from examining magistrates in one country to 
those in another naturally came up for consideration. There was a strong 
current of feeling in favor of the unification of the rules regarding these letters 
by a general international convention. But it was impossible for the con- 
ference to undertake such an extensive task, especially since such procedure 
would have carried it far beyond its terms of reference. However, the 
conference gave expression to its convictions on this subject by formulating 
a recommendation “ emphasizing the desirability of such unification. 

This recommendation, we find, is in accord with the findings of the Com- 
mittee of Experts for the Progressive Codification of International Law in 
the study that they made of questions ripe for codification.* As a result of 
their deliberations, they came to the conclusion that agreement on the rules 
for judicial codperation between states, at least as regards particular offences, 
was desirable. Just as in the case of extradition, they recommended that 
the conference draw up provisions to unify the rules applicable in this special 
domain. 

Accordingly, in drawing up Article 16,“ the conference made an effort to 
resolve the anarchy existing in regard to the transmission of letters of request 
into some kind of system. All it accomplished was to lay down a series of 
suggestions to be used as a possible future guide in the development of inter- 
national judicial assistance. 

Since this convention is of comparatively recent date,“ and since, as we 
have shown, it will necessitate considerable change in penal law and admin- 

“ See p. 537. 


“ Recommendation XIV: “That the despatch and the execution of letters of request 
should be regulated by an international convention so as to produce a uniform system of 
rules.” 

A.15.1925.V. 

“ Article 16 in part: 


The transmission of letters of request relating to offences referred to in Article 3 
should be effected: 


(a) Preferably by direct communication between the judicial authorities, through the 
central offices where possible; 

(b) By direct correspondence between the Ministers of Justice of the two countries, 
or by direct communication from the authority of the country making the request 
to the Minister of Justice of the country to which the request is made; 


(c) Through the diplomatic or consular representative of the country making the 
request in the country to which the request is made. . . 


Nothing in the present article shall be construed as an undertaking on the part of the 
high contracting parties to adopt in criminal matters any form or methods of proof con- 
trary to their laws. 


* April 20, 1929. 
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istration on the part of some of the states, it is not surprising to find that 
there have been only eight ratifications “ up to the present time. Officially 
the convention came into force the 22 day of February, 1931, that is to say, 
the ninetieth day after the fifth ratification was deposited.*’ 

While there is nothing sensational in the terms of the convention, never- 
theless, it constitutes an important instrument from an international stand- 
point. This is true, whether we think of it simply in terms of its special 
contribution toward the suppression of a particular offence, in this case the 
crime of counterfeiting currency, or whether we consider its significance from 
the point of view of the general unification of criminal law. 

Whatever we say relative to the merits of the convention is dependent, of 
course, upon the extent to which the convention is ratified in the course of 
the next few years. Since the conference, at every point, was at great pains 
to allow domestic law as much scope as possible, it is reasonable to expect 
that there will soon be an appreciable number of states ratifying. Aside 
from other considerations, the extent to which the penal code of a particular 
state is at variance with the provisions of the convention will in large part 
determine the length of time required for conformity therewith. 

46 On the above date, the following states signed the convention: Albania, Germany, United 
States of America, Austria, Belgium, Great Britain and Northern Ireland, India, Bulgaria, 
China, Colombia, Cuba, Denmark, Free City of Danzig, Spain, France, Greece, Hungary, 
Italy, Japan, Luxemburg, Monaco, Norway, Panama, The Netherlands, Poland, Portugal, 
Roumania, Kingdom of the Serbs, Croats and Slovenes, Union of Soviet Socialist Republics, 
Switzerland, and Czechoslovakia. 

To the Optional Protocol, the signatures were as follows: Austria, Colombia, Cuba, Greece, 
Portugal, Roumania, Kingdom of the Serbs, Croats and Slovenes, Czechoslovakia, Panama, 
Bulgaria, Spain, and Poland. 

Up to June 1, 1931, the ratifications were as follows: 

To the Convention: Spain, April 28, 1930. 

Bulgaria, May 22, 1930. 

Estonia, August, 1930. 

Portugal, September 18, 1930. 

Kingdom of the Serbs, Croats and Slovenes, November 24, 
1930. 

Denmark, February 19, 1931. 

Greece, May 19, 1931. 

Norway, March 16, 1931. 

To the Optional Protocol: Spain, April 28, 1930. 

Bulgaria, May 22, 1930. 

Estonia, August 30, 1930. 

Roumania, November 10, 1930. 

Kingdom of the Serbs, Croats and Slovenes, November 24, 
1930. 

Denmark, February 19, 1931. 

Greece, May 19, 1931. 

Norway, March 16, 1931. 

‘7 Art. 25 provides that the date when the convention shall come into force “shall be the 
ninetieth day after the receipt by the Secretary-General of the League of Nations of the fifth 
ratification or accession.” 
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There can be no doubt but that the conference has in this convention laid 
down measures which will, if adhered to, aid materially in the suppression of 
counterfeiting. Thus we can say it has attained its immediate aim of pro- 
viding the means for preventing and punishing counterfeiters. Guided al- 
ways by the necessity of blocking every possible avenue of escape which 
counterfeiters, especially international counterfeiters, might find, it has made 
a determined effort to bridge the gaps in the penal laws and practices existing 
among the states. 

If this convention is at all representative of modern trends, we may say 
that future codification of criminal law lies along the line of modification of 
general practice in respect to particular offences, rather than wholesale mod- 
ification of practice in respect to all offences. That was, it may be recalled, 
the opinion of the Committee of Experts for the Progressive Codification of 
International Law as expressed in their report on Extradition. The same 
committee, while recommending the advisability of concluding a convention 
on the question of the communication of judicial acts in penal matters, was 
at pains to state in its resolution that it considered such a convention desir- 
able and realizable only in respect to a certain number of predetermined 
offences. 

In thus limiting its modifications, both in their number and in their appli- 
cation, the conference has succeeded in drawing up a practical piece of inter- 
national legislation, and one which is well within the range of possibility as 
far as acceptance by the states is concerned. To be sure, the convention has 
its weaknesses, some of which we have discussed, but in spite of them, the 
League of Nations is to be congratulated upon its success in elaborating it. 
It is, in sum, but another evidence of the increasing solidarity that today is 
slowly penetrating to the consciousness of modern states, even the most 
backward. As such, it is, of course, a blow to those who are indoctrinated 
with conceptions of exclusive territorial sovereignty. But, since in this 
modern age of interdependence, crime and its effects, especially those of an 
economic character, do not stop at the frontiers of a state, the exercise of 
international control is decidedly in order. It is to be hoped, therefore, that 
future international conventions will in time be drawn up dealing with other 
distressing aspects of international crime, which will gradually bring about 
the unification of criminal law and with it, the pursuit and punishment of 
crime in every part of the world. 


THE EARLY AMERICAN ATTITUDE TOWARD 
THE DOCTRINE OF EXPATRIATION 


By Ristne Lake Morrow 
Instructor in History, Brown University 


During the early years of independence there existed in America two 
schools of political thinking. The one, of which Alexander Hamilton was 
the great exponent, emphasized the righis of government as against those of 
the individual, while the other, which found its leader in Thomas Jefferson, 
stressed the rights of the individual as against those of government. 

Among the many subjects upon which these groups failed to agree was 
that of the right of expatriation. The Hamiltonian opposition to the free 
exercise of the right was based on the common law of England, which had 
been the law of the colonies. The Jeffersonians attempted to justify the 
right by an appeal to what they called “universal law,’’ a term which seems 
to have embodied whatever among the general rules of conduct seemed rea- 
sonable and just to them. Although the issue was clearly drawn, the reluc- 
tance of the latter party to allow legislation by the national government on 
any subject conceivably within the jurisdiction of the states prevented it 
from ever becoming of great political importance. 

As was to have been expected, the positions of the parties were early 
defined by the two great leaders themselves. Jefferson believed that expa- 
triation was a natural right and that it had been acted on as such by all 
nationsinallages. On this basis he justified the use of force against England 
to gain independence. He reasoned that since the colonists had a natural 
right to leave England, the English Government should have no more con- 
trol over them than the emigration of the Danes and the Swedes centuries 
before gave to their mother countries over England. Jefferson frankly 
confessed, however, that on this point no one except George Wythe agreed 
with him. Randolph, the Lees, Pendleton and the rest, he complained, all 
stopped at the half-way house of John Dickinson, who maintained that 
England had a right to regulate American commerce, but not to lay duties on 
it for purposes of revenue. For this ground, Jefferson thought there was no 
foundation in compact, in any acknowledged principles of colonization, 
nor in reason.! 

He waived any reference to the common law as being “merely a question 

1 Jefferson’s position is clearly stated in his autobiography. See Works of Thomas 
Jefferson (P. L. Ford ed., New York, 1904), Vol. I, p.14. For further evidence of his ideas, 
see the instructions given to the first delegation from Virginia to the Continental Congress in 


August, 1774. Writings of Thomas Jefferson (A. A. Lipscomb ed., Washington, 1903), 
Vol. I, pp. 185-186. 
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of document. If we are under that law, the document which made us so can 
surely be produced; and as far as this can be produced, so far are we subject 
to it, and farther we are not.’’? 

During the Revolution he was largely responsible for writing into the 
Virginia law code an express recognition of the right of expatriation and a 
definite mode of exercising it. Thus Virginia became the first state and, 
until Kentucky years later followed suit, remained the only state with legis- 
lation on this important subject. The constitution framed in Pennsylvania 
in 1776 recognized that ‘“‘all men have a natural and inherent right to emi- 
grate from one state to another that will receive them,’ but emigration by 
itself is seldom considered sufficient to effect expatriation. 

Henfield’s Case in 1793, which involved the prosecution of an American 
citizen who had enlisted on one of Genet’s privateers sailing from Charleston 
and who had brought a British prize into Philadelphia, led Jefferson to a 
further expression of opinion on the subject. In a letter to Gouverneur 
Morris he criticized the contention of the defense that the engagement of a 
citizen in an enterprise of such nature constituted a divestment of the 
character of a citizen and the transfer of jurisdiction over him to another 
sovereign. While he believed that American citizens were free to divest 
themselves of that character by acts manifesting their intention, the laws 
did not ‘‘admit that the bare commission of a crime amounts of itself to a 
divestment of the character of a citizen, and withdraws the criminal from 
their coercion. They would never prescribe an illegal act among the legal 


modes by which a citizen might disfranchise himself; nor render treason, for 
instance, innocent, by giving it the force of a dissolution of the obligations of 


196 


the criminal to his country. 

There are occasions, however, in Jefferson’s writings when one is led to 
believe that the great democrat was confused in his thinking as to expatria- 
tion and emigration. In a letter to a French friend, J. F. Dumoulin, ap- 
proving of the stand Dumoulin had taken in favor of the right of expatriation 
in a recent treatise, Jefferson maintained the natural right of the individual 
to live on ‘‘the outside of an artificial geographical line’’ as well as within 
it.? A year later when the question was again raised, he contended that 


? Works of Thomas Jefferson (Ford ed.), Vol. XII, pp. 66-67. 

’ Tbid., p. 66. For the law itself, see Hening, W. W., Statutes at Large (Richmond, 
1819-1823), Vol. X, p. 129. 

‘Quoted in Webster, Prentiss, A Treatise on the Law of Citizenship in the United States 
(Albany, 1891), p. 92. 

5 An account of the case is to be found in Wharton, Francis, State Trials of the United States 
during the Administrations of Washington and Adams (Philadelphia, 1849), pp. 49 et seq. 

6 American State Papers, Foreign Relations, Vol. I, p. 169. (Hereafter cited A. S. P. F. R.) 
In 1806 Jefferson expressed the further opinion that an individual who had expatriated 
himself under the Virginia law must go through the regular forms of naturalization as pre- 
scribed by Congress in order to regain his citizenship. Writings of Albert Gallatin (Henry 
Adams ed., Philadelphia, 1879), Vol. I, p. 302. 

? Writings of Jefferson (Lipscomb ed.), Vol. XIX, p. 236. 
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man was by natural law as free to live where he pleased as he was to life, 
liberty, the pursuit of happiness and the use of his faculties. Such rights 
were not claimed under the charters of kings or legislators, but under the 
King of Kings, ‘and we may safely call on the whole body of English jurists 
to produce the map on which nature has traced, for each individual, the 
geographical line which she forbids him to cross in pursuit of happiness. It 
certainly does not exist in his mind. Where then is it?’’® Even the op- 
ponents of the right of expatriation could have agreed with this. The main 
problem was not that of leaving the native country, but rather the relation 
of the individual to it when he again came within its jurisdiction. 

In these statements of Jefferson one finds most of the arguments that were 
to be used in the ensuing years by the opponents of perpetual allegiance. 
Even the occasional confusion of emigration and expatriation was to be a 
characteristic of the later controversies. 

Alexander Hamilton expressed his opinion on the subject clearly and 
concisely. In 1784 he was defending some former Tories against certain 
New York State legislation. The legislation was based upon the assumption 
that by adhering to the cause of the British as they occupied various places 
in New York during the course of the war, citizens became aliens. This 
Hamilton contradicted. To admit it was to admit that citizens might at 
pleasure renounce their allegiance to the state of which they were members 
and devote themselves to a foreign jurisdiction. Such a liberty, Hamilton 
maintained, was contrary to the nature of the social compact, and ‘‘an alto- 
gether new invention unknown and inadmissible in law.”’ ® 

The sentiment of the states at the time of the adoption of the Constitution 
is difficult to determine. In all probability few people had given the subject 
much consideration. Virginia in 1790 reénacted her earlier law defining the 
mode of expatriation. Yet in 1817 Congressman Pindall of Virginia, in a 
debate in the House of Representatives, referred to it as ‘‘more of a museum 
piece than a legislative precedent.’’'° Pennsylvania, as has been noted, had 
declared in favor of the “natural right of all men to emigrate.”” Many of the 
states, on the other hand, adopted the common law in whole or in part by 
express stipulation in their new constitutions. St. George Tucker, a Vir- 
ginian, writing in 1800, ventured the opinion that, ‘‘In those states which 
have adopted the common law under certain limitations, but have made no 
declaration in their constitution, nor any legislative act upon the subject, 
the right of expatriation may still be questionable.” ™ 

Perhaps the clearest statement by a Federalist of the relationship between 
the states, the common law, and expatriation, is that of Zephaniah Swift in 

® Works of Thomas Jefferson (Ford ed.), Vol. XII, p. 66. 

* Works of Alexander Hamilton (H. C. Lodge ed., New York, 1904), Vol. IV, p. 256. 
Nos. 1 and 2 of the “Letters from Phocian” deal with the question. 

10 Annals of Congress, 15th Cong., Ist Sess., col. 1049. 

1 Tucker, St. George, How Far the Common Law of England is the Law of the United 
States (Richmond, 1800), pp. 37-38. 
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his treatise on the laws of Connecticut. Writing in 1795, he stated bluntly 
that the common law of England was obligatory in that state ‘‘by imme- 
morial usage, and consent, so far as corresponds with our circumstances and 
situation.”’!2 With this as a premise, he adopted unreservedly the feudal 
theory of the origin of allegiance. 

Natural allegiance is the perpetual obligation of obedience to govern- 
ment, binding on all mankind. It is a duty which they owe and which 
they can never renounce and disclaim, without the consent and con- 
currence of the supreme power of the state. This duty is not only per- 
petual, but universal, and the taking an oath of allegiance to another 
government, does not discharge and vacate this natural obligation. It 
is therefore a settled doctrine, that let a man remove himself into 
whatever country he pleases, he continues to owe allegiance to his native 
country, and is punishable for high treason, for joining its enemies and 
levying war upon it. This doctrine of the common law has been 
adopted in all civilized nations, and no government has ever prescribed 
any mode by which a subject can be discharged from this natural 
allegiance. 


Such law, coupled with the practice of naturalization, Swift admitted, often 
created difficulties between the native and naturalizing governments and 
placed the naturalized citizen in disagreeable positions, but until all nations 
agreed upon a uniform system, the situation could not be remedied. 
Although the question came up in Congress when the House was discussing 
the Naturalization Bill of 1795, it is difficult to draw conclusions as to what 
the members really thought. The debates merely indicate that few of them 
had any clear conception of the real issues involved. Giles, of Virginia, 
desiring an amendment to the bill to impede the return to American citizen- 
ship of persons who had expatriated themselves, proposed that a special law 
of the state from which such individuals had departed should be necessary 
before they could be reinstated. Tracy, of Connecticut, disclaimed any 
favor for the British doctrine of perpetual allegiance and advocated making 
a law of the national government necessary to repatriation also.!° Madison 
indicated that he was not quite clear on the subject by stating his belief that 
Congress did not have the power to readmit American citizens at all." 
Dexter, of Massachusetts, argued that no person could expatriate himself 
without the express consent of the government.!7? Murray, of Maryland, 
disagreed with Dexter, contending that if such were the case the American 
naturalization laws ‘‘trampled on the most solemn of social and national 
rights.” He believed that naturalization automatically severed the in- 
dividual’s relations with his previous country.'® Baldwin, of Georgia, 
. ” Swift, Z., A System of the Laws of the State of Connecticut (Windham, Conn., 1795-96), 
ol. I, p. 1. 
18 [hid p. 164. 14 Annals of Congress, 3rd Cong., 2d Sess., col. 1005. 1 Ibid. 
6 Ibid., col. 1027. If they had expatriated themselves they were no longer American 


citizens. 
" Toid., col. 1028. 18 Thid., cols. 1028-1029. 
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argued that the mere acceptance of citizenship in a foreign country should 
not operate to dissolve citizenship in the native country. Such citizenships, 
he pointed out, were often conferred as an honor and with no intention of 
coming between the subject and his native government.'® The debate cen- 
tered about the problem of blending state and national legislation, of inter- 
ference by the national government in state affairs, and of interference by the 
states in the right of the national government to establish a uniform rule of 
naturalization. In the end Giles’ amendment was rejected. 

Two years later the question was raised again. Section 6 of the bill to 
prohibit citizens from entering the military or naval service of a foreign 
prince or state, defined the mode by which one might dissolve his allegiance 
and become an alien.2° Sitgreaves, of Pennsylvania, thought that general 
opinion admitted the right to expatriate and suggested that this was the 
proper time to pass some regulations on the subject.* The debate which 
followed, once more showed a great diversity of ideas. They ranged from 
those of Smith, of Connecticut, who accepted the common law doctrine 
implicitly, and denied that any right of expatriation existed, to those of 
Venable, of Virginia, who declared that the right was admitted, although a 
mode of exercising it was lacking. Finally a motion to strike out Section 6 
of the bill passed by a vote of 45 to 41.” 

Expatriation intruded itself upon Congress for a third time in 1808 in the 
form of a bill declaring that all citizens should be considered such only while 
they actually resided in the United States, and providing that if one ex- 
patriated himself (apparently by residence avroad) he thereby became an 
alien and could never resume his citizenship.” This bill was reported by a 
committee and referred to the committee of the whole, but was never 
acted upon. 

That there was no overwhelming weight of opinion on either side of the 
controversy would seem clear. In general, the Southern representatives 
appeared to be more opposed to perpetual allegiance than in favor of it, 
while among those from the North the balance seemed to be in the opposite 
scale. Undoubtedly the great majority of the people had given the subject 
very little thought. In addition, many of those who had considered it based 
their opinions on two misconceptions. In the first place, they considered 
expatriation and emigration with intent to reside abroad to be one and the 
same thing. In the second place, they held it to be impossible for a person 
to be the subject or citizen of more than one country at a time. 

The clearest thinking took place in the courts, and the courts, as is usually 
the case, were largely guided by tradition and precedent. Even here, how- 
ever, the opinions were by no means unanimous. The first indication of the 


19 Annals of Congress, 3rd Cong., 2d Sess., col. 1030. 

20 Benton, T. H., Abridgment of the Debates of Congress from 1789-1856 (New York, 
1857), Vol. II, p. 149. 

Jbid.,p.150. ™Jbid.,p.151. Annals of Congress, 10th Cong., 1st Sess., col. 1871. 
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attitude of the judges was conveyed in a line of Judge Bee’s opinion in 
Henfield’s Case. Commenting on the emphasis placed by the defense on 
“the natural right of emigration,” Bee declared that it did not follow from 
this right that ‘‘every act inconsistent with the duty is inconsistent with the 
state of a citizen.””* A year later, in 1794, the Supreme Court of South 
Carolina affirmed the right of expatriation where there was no legal prohi- 
bition and no prejudice was done thereby. In other words, the right was 
not quite free and unlimited. In reply to a protest against the prosecution 
of Captain Talbot in this case, on October 23, 1794, Edmund Randolph, then 
Secretary of State, wrote in the same vein to the French Minister Fauchet: 


I cannot doubt that Captain Talbot has taken an oath to the French 
Republic, and at the same time I acknowledge my belief that no law of 
any of the States prohibits expatriation. But it is obvious that, to 
prevent frauds, some rules and ceremonies are necessary for its govern- 
ment. It then becomes a question, which is also an affair of the judi- 
ciary, whether those rules and ceremonies have been complied with.” 


When the case reached the Supreme Court there was a more adequate 
discussion of the subject.2”_ Justice Iredell stated that the right of expatria- 
tion existed, but that it could only be exercised under an act of the legisla- 
ture. The legislature, in consequence, should decide upon the obligations 
to be fulfilled before expatriation could be permitted. He based this theory 
upon the premise that the right was not a natural one in which the individual 
alone was concerned. He declared, furthermore, that naturalization in a 
foreign country did not necessarily sever one’s connection with his native 
country. There was the case of the naturalized American and French 
citizen Lafayette. How, he asked, could the act of a foreign country sever 
the relations or alter the obligations of an individual to his native country? 
A statute was needed to show how expatriation might be effected, especially 
since some of the states had expressly adopted the common law of England 
in their constitutions.*® 

The right was most definitely denied by Chief Justice Ellsworth in the 
famous case of Isaac Williams. This man had made an honest endeavor to 

*%* Wharton, State Trials, p. 85. For the account of a less celebrated case, in which a 
Pennsylvania court defined expatriation as the throwing off of allegiance to one country 
without necessarily acquiring allegiance to another, see Moore, J. B., Digest of International 
Law (Washington, 1906), Vol. III, p. 554. 

* Jansen v. The Christina Magdalena, Bee’s Reports, p. 23. 

* Printed in Opinions of the Principal Officers of the Executive Departments, and other 
Papers relating to Expatriation, Naturalization, and Change of Allegiance, United States, 
Department of State (Washington, 1873), p.21. Talbot was an American-born citizen who 
had taken service in the French navy and brought a captured Dutch vessel into an American 
port. War existed between France and Holland, but not between the United States and 
Holland. 

7 Talbot v. Jansen, 3 Dall. 133. 

*8 Tbid., p. 164. This was really obiter dicta, for the court decided that, whether there was 
a right of expatriation or not, Talbot was still a citizen of the United States. 
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expatriate himself. He had removed his residence or domicile from the 
United States, had renounced his American allegiance, had been naturalized 
abroad, and had clearly expressed his intention never to return to the United 
States. In the Circuit Court held in Connecticut, all of these facts were 
ruled out as irrelevant. The question of Williams’ citizenship was decided 
on the basis of the common law which, as Ellsworth said, ‘‘remains the same 
as it was before the Revolution.’”’ Two principles only were involved. All 
members of a civil community were bound to each other by compact, and one 
of the parties to the compact could not dissolve it by his own act. The com- 
munity furnished protection to the members, in return for which the members 
gave obedience to the laws and were faithful in the defense of the com- 
munity. It was a necessary result of such a system that the members could 
not dissolve the compact without the consent or default of the community. 
In Williams’ Case default was not pretended and consent was not claimed. 
In the course of his decision, Ellsworth was forced to answer the contention 
that the consent of the government to expatriation was implied as a result of 
its practice in naturalizing foreigners. He replied that when the government 
naturalized a foreigner it did not inquire concerning his relation to his former 
country. The foreigner was left to be the judge of that, and if he embar- 
rassed himself by contracting contradictory obligations, the fault and folly 
were his own. ‘But this implies no consent of the government, that our 
own citizens should expatriate themselves.” 2° 

John Marshall, as Chief Justice, followed the same doctrine in Mellvaine 
v. Coxe’s Lessee.*® He held that a citizen, notwithstanding his attempts to 
throw off his allegiance, could not do so without a law authorizing it. 

In the state courts one finds an interesting conflict. Virginia faced the 
problem in 1811 in the case of Murray v. McCarty.** Judge Cabell decided 
that expatriation was an inherent right of which the posterity of the indi- 
viduals entering into a state of society could not be deprived. While munici- 
pal laws could regulate the exercise of the right, they could not take it away. 
In the absence of regulations, the right was to be exercised according to the 
principles of ‘‘general law.”” Judge Roane, in a separate opinion, called the 
right ‘‘one of paramount authority, bestowed on us by the God of all 
nature.’ One wonders, in passing, just how far the “‘regulations’’ mentioned 
by Judge Cabell could go before they infringed on the “right,” but on this 
point the decision was silent. 

Two years later a Massachusetts court, in a decision which was a classic 
statement of the common law, repudiated the idea that any right of expa- 
triation existed at all.*2 The judges even went so far, although they were 
later overruled, as to claim as citizens, people born in Massachusetts who had 
departed for England before the Revolution and who had neither returned 
nor intended to return. 


29 Wharton, State Trials, pp. 652 et seq. 304 Cranch, 214. Decided in 1808. 
312 Mumford’s Repts., 393. 2 Ainslie v. Martin, 9 Mass. 461. Decided in 1813. 
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In no two cases were the differing ideas as to expatriation brought into 
clearer contrast. The Virginia judges had based their decision on the some- 
what vague and indefinite natural rights of man, the rights which had been 
used as a last resort to justify the Revolution. The Massachusetts judges 
had based their decision on the common law, the law which had been used as 
a guide in the formation and early operation of the government under the 
Constitution. 

The War of 1812 added fresh fuel to the smoldering flames of disagreement. 
Hostilities had hardly begun before the administration was faced with a 
problem involving citizenship. A native of the United States named Clark, 
who had emigrated with his family to Canada some time before, was caught 
lurking about the American camps and arrested as a spy. A general court 
martial held at Buffalo in August, 1812, sentenced him to be hanged in 
September. The court contended that the case came under Article 101 of 
the rules for the government of the armies of the United States of April 10, 
1806. This article, however, applied only to “‘persons not citizens, or owing 
allegiance to the United States,’ and the defense argued that Clark was a 
citizen. Judgment was stayed while the opinion of the President was sought 
through the War Department. Madison affirmed Clark’s American citizen- 
ship and ordered that he either be tried in a civil court for treason or dis- 
charged. On December 2, 1812, Clark was liberated.** H. H. Bracken- 
ridge, a judge of the Supreme Court of Pennsylvania, wrote that the decision 
was based on the principle of once a citizen always a citizen until the con- 
trary be definitely shown.* The record unfortunately does not state whether 
Clark had been naturalized in Canada or not, but there is no evidence that 
he ever intended taking up his residence in the United States again. On the 
basis of Jefferson’s reasoning, this should been have sufficient to divest 
him of his citizenship. 

Quite contrary to the doctrines followed in the Clark case was the stand 
taken in regard to American naturalized citizens and foreign-born residents 
in America. On October 26, 1812, the British Government issued a proc- 
lamation warning all British-born seamen that they would be considered 
traitors and subjected to the penalties of British law if taken in arms against 
the British forces.** Madison replied in February, 1813, that since England 
naturalized foreigners, this proclamation was inconsistent with her own ex- 
ample and repugnant to reason. He added that naturalized citizens would 
be protected by the United States by all the just measures in its power.® 

An example of these measures was seen in the famous retaliation episode. 
In September, 1812, the exchange of six seamen taken from the captured 
U. 8. 8. Nautilus was refused on the ground that they were British subjects. 


* Brackenridge, H. H., Law Miscellanies (Philadelphia, 1814), pp. 409-411. The entire 
account of the affair is found here. 

* Thid., p. 411. 3% The London Gazette, Oct. 27 to Oct. 31, 1812, No. 16662, p. 2163. 

* Madison to John Binns, Feb. 11, 1813. Letters and Other Writings of James Madison 
(Philadelphia, 1865), Vol. II, p. 558. 
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Only two of them had been naturalized in the United States. Twelve 
British sailors, prisoners of war, were at once declared by the Americans to 
be hostages. When six more American prisoners were sent to England to be 
tried as traitors, the Americans selected twelve more hostages. In January, 
1813, 23 captured American soidiers, some naturalized and all domiciled in 
America, were transported to England for trial. The United States promptly 
placed 23 British officers in confinement, declaring they would be treated as 
the American prisoners were treated by England. The British replied by 
confining 46 American officers, and threatening that if any of the British 
officers held by the Americans should suffer death because British traitors 
were executed, a double number of Americans should also suffer death. As 
a matter of fact, none of the prisoners were dealt with as traitors, and an 
agreement to exchange all prisoners was made on July 16, 1814.5” 

More interesting from the point of view of expatriation, was the attitude 
taken by various individuals and organizations while the negotiations were in 
process. Monroe wrote that the American position was founded on ‘‘the 
liberal spirit of our government and laws which was unfriendly to restraints 
on our citizens . . . from becoming members of other societies.”” Expa- 
triation, he asserted, was a natural right, and since the American Government 
was a product of a compact in which natural rights were recognized, the 
doctrine of perpetual allegiance was less applicable to its citizens than to 
those of any other Power.*® 

In the same year, 1813, a committee of the Massachusetts House of 
Representatives, after declaring that both the European Powers and the 
United States recognized the doctrine of perpetual allegiance, asserted that 
no Power respected the naturalization laws of any other so far as to admit of 
their operation in contravention of that principle. The committee argued 
that the doctrine was not inconsistent with the practice of naturalizing 
foreigners when the legal affects of naturalization were properly considered. 

When a State naturalizes a foreigner, it binds itself to protect him so 
long as he remains within its jurisdiction. If he does not choose to 
remain within the jurisdiction of his adopted country, but will place 
himself within the power of the government of his native country, by 
going within its exclusive jurisdiction, or within a jurisdiction which is 
common to his native and adopted country as in merchant ships on the 


ocean, the government of his adopted country will not consider itself 
bound to follow and protect him.* 


It probably added little to the peace of mind of the administration to 
realize that this report was, in part, a true statement of the facts. The 


37 The entire correspondence relating to this episode, together with that concerning im- 
pressed Americans in British ships during the war, is printed in the Annals of Congress, 13th 
Cong., 1st and 2d Sess., cols. 2102-2238. 

38 A.S. P. F. R., Vol. III, p. 696. 

*® Report of the Committee of the House of Representatives of Massachusetts on Im- 
pressed Seamen (Boston, 1813), p. 3. 
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United States had not only not attempted to protect naturalized citizens of 
British birth when found “within the exclusive jurisdiction” of Great 
Britain, but, upon occasions, it had frankly recognized that under such 
circumstances the British Government could deal with them as British 
citizens. On June 16, 1796, the American Minister, Thomas Pinckney, 
admitted to George Grenville, then Secretary of State for Foreign Affairs, 
that in British ports Great Britain could apply such laws of citizenship as 
she wished.*® Eight years later Secretary of State Madison, in an official 
instruction to Monroe, then Minister to England, expressly stated that each 
nation should enforce the allegiance it claimed in its national jurisdiction and 
in its vessels on the high seas.*! In fact, it was not until 1826, when Henry 
Clay was Secretary of State, that the United States took a definite stand in 
favor of equal treatment for native and naturalized citizens abroad.” 

In pamphlets, also, the pros and cons regarding the right of expatriation 
were freely discussed. Although a number of these seeking to justify or 
condemn the war with England were published either during or directly 
after the conflict, only two of the more important will be summarized here.* 
That by George Hay, United States Attorney for the District of Virginia, 
may be supposed to have reflected, to some degree at least, the opinions of 
the government, for it was printed by the printers of the public laws and 
documents and was franked and circulated by Monroe, Secretary of State, 
and father-in-law of the author.“ 

Hay defined expatriation as emigration with intent to reside abroad 
permanently. He did not include, what has since been generally accepted 
as necessary, naturalization in a foreign country. His thesis was based on 
the doctrine that, where the rights and duties of a citizen were ended, the 
connection between the citizen and his government was dissolved. To insist 
on the doctrine of perpetual allegiance was consequently illogical. Black- 
stone’s opinions to the contrary, Hay pointed out, were wrong because 
England herself naturalized foreigners, and also because there was no basis 
in universal law for Blackstone’s doctrine. From his study of the Jews in 
Egypt, the Greeks, the Romans, and a number of writers on the law of 
nations, he drew the conclusion that expatriation had been a recognized 
right in all ages and in all places, except in the countries dominated by 
feudalism. He endeavored to show that the United States, by its policy of 
naturalization, favored expatriation. The case of Isaac Williams was not 
good evidence to the contrary, because it was founded on common law, 
which formed no part of American law. The real decision to be studied was 

“ Foreign Office Manuscripts, 5/16. 4 A.S. P. F. R., Vol. II, pp. 85-86. 
“ See Instructions to United States Ministers, Dept. of State, Vol. XI, pp. 94-95. 
“Others include one by H. H. Brackenridge published in his book Law Miscellanies; 
A Treatise on Expatriation, Anonymous (Washington, 1814); An Essay on Naturalization 
and Allegiance, Anonymous (Washington, 1816). 
ia It — A Treatise on Expatriation and was published anonymously in Washing- 
In 
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that of the Virginia court in the case of Murray v. McCarty. Lastly, he 
advocated the passage of a national law definitely granting the right of 
expatriation.” 

This exposition aroused the wrath of John Lowell, one of Massachusetts’ 
ablest pamphleteers. His answer,** which he himself considered the best 
piece of writing of his long career, is important not only for its effectiveness in 
discrediting Hay’s work, but also because it was considered by Chief Justice 
Marshall as conclusive and convincing.*”? Lowell attacked Hay’s work, so 
he said, because it appeared to him to contain ‘‘the irrefragable evidence of 
the determination of the cabinet to persevere in the war,” and of its insin- 
cerity and hypocrisy in sending out envoys to treat for peace when it was 
determined to maintain principles which it knew would not be conceded. 

He charged that the real object of Hay was to prepare the public for the 
murder of the British officers seized to answer for the lives of “‘the twenty- 
three traitors’? who had owned themselves to be British subjects and whom 
Madison had admitted were emigrants to the United States. Turning next 
to argument, Lowell suggested that Hay’s main thesis be reversed so as to 
read that when a citizen did not lose his rights he was not absolved from his 
duties. Since naturalized Americans of British birth could hold British land 
while aliens could not, and since on their return to England they were able to 
purchase, take by consent and devise, and even to recover properties which 
would have been transmitted to them, but which in their absence had been 
taken by more distant relatives who had been in England all the time, it 
was obvious that they had not lost their rights. Hay’s argument, there- 
fore, was really against expatriation when applied to British-born natural- 
ized Americans. 

The definition of expatriation in Hay’s pamphlet next drew Lowell’s fire. 
The important element of naturalization in a foreign country was omitted, 
he asserted, because the 23 men sent to England as British subjects had never 
been naturalized in America.‘® In other words, Madison could not justify 
his retaliation measures unless it could be shown that a man could throw off 
his allegiance short of naturalization in a foreign country. This meant, 
wrote Lowell, that the United States claimed the right to protect not only its 
naturalized citizens, but also men who could not be taxed or enrolled in the 

4 An anonymous English writer, commenting on Hay’s pamphlet, wrote, “There are two 
ways of bearing false witness, the suggestio falsi, and the suppressio vedi. This writer is a 
master of both.” Right and Practice of Impressment (London, 1814), p. 14. 

Lowell, J., Review of a Treatise on Expatriation by G. Hay (Boston, 1814). 

47 Marshall to Pickering, April 11, 1814. Printed in Greenwood, F. W. P., Sermon on 
Death of John Lowell, LL.D. (Boston, 1840), p. 15. Marshall wrote, “Could I have ever 
entertained doubts on the subject, this review would certainly have removed them. Min- 
gled with much pungent raillery is a solidity of argument and an array of authority which in 
my judgment is entirely conclusive. But in truth it is a question upon which I never en- 
tertained a scintilla of doubt, and have never yet heard an argument which ought to excite 


doubt in any sound and reflecting mind.” 
48 This statement was not accurate. Some of the men had been naturalized, but not all. 
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militia, who could not vote, and whom even the laws declared to be aliens. 
As a parting shot on this subject, he asked Hay to explain how the intention 
not to return to the native country was to be determined if naturalization in 
the foreign country was not made the test. 

Lowell replied to some of Hay’s biblical references in a humorous vein and 
introduced some new ones of his own. His survey of the laws of modern 
nations and of the writers on international law led him to the belief that all of 
them stood for perpetual allegiance. 

He concluded his answer with a survey of such cases as Talbot v. Jansen, 
Williams’ Case, and Ainslie v. Martin, to show that the courts of the United 
States held to the old common law doctrine. That his argument was much 
more convincing than Hay’s was to be expected, for the proponents of the 
free and unlimited right of an individual to expatriate himself were introduc- 
ing a new principle into the relations of government and subject. 

The war, which had been fought in part at least over the issue of expa- 
triation, furnished no solution to the question in the treaty of peace. Its 
identification with the prosecution of the war through controversial pam- 
phlets and tracts, however, served increasingly to sectionalize it and to 
embitter the tone of the controversy. 

In 1817 another attempt was made to pass a federal law by which Amer- 
ican citizenship might be relinquished. The bill provided that a citizen 
should be considered as expatriated after a declaration in writing made and 
executed in the district court of the United States, within the state where the 
person resided, of his relinquishment of the character of a citizen, and after 
his departure from the United States.4® In addition, it provided that such 
persons could only resume the rights of citizenship by going through the 
same process of naturalization as other aliens. 

The interesting feature of the debate on this bill, which lasted, with inter- 
missions, from December 24, 1817, to March 4, 1818, was that nearly all of 
the speakers were from the Southern States. It showed, as was to be ex- 
pected in the light of the traditional Southern attitude on the question, that 
in the minds of the speakers at least there could be no question as to the 
natural right of expatriation. It showed, in addition, however, a strong dis- 
inclination in the minds of many to admit the right of Congress to legislate 
on the subject. There were two reasons for this attitude. Some felt that to 
legislate on a fundamental right was to assume the power of limiting it. 
Others stated quite frankly that such legislation by the national Government 
was an invasion of the rights of the states.°° The debate indicated further 
that there was still much confusion in many minds as to the difference 
between emigration and expatriation. 

When the important vote on the proposal to strike out section one, which 


** House Journal, 15th Cong., 1st Sess., p. 284. 


*° See especially speech of McLane, of Delaware, Feb. 28, 1818, Annals of Congress, 15th 
Cong., Ist Sess., col. 1058. 
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would be tantamount to a rejection of the bill, came on February 28, the pro- 
posal was carried by a majority of 12 in a total of 126 votes. The only ex- 
planation for the geographical distribution of this vote seems to lie in the fact 
that two issues were involved. The democratic feeling in favor of natural 
rights as against the common law was shown by the two to one vote of the 
representatives of the Western States in favor of the right of expatriation 
under the conditions of the bill. The New Englanders voted two to one 
against it. The issue of states’ rights seems to have divided the Southerners, 
who would normally have favored the right. The actual vote of the southern 
seaboard states, plus Georgia, was 19 to 18 for striking out the article. The 
Middle States, with their large foreign population and their diverse tradi- 
tions and interests, were almost equally divided. Although Congress was 
repeatedly urged in the following decades to pass legislation defining its 
attitude on the question, the problem of expatriation was not seriously taken 
up again until the Fenian trouble arose in the years following the Civil War. 

The middle period of American history evidenced many of the character- 
istics of the period which has so far been reviewed. There was no unanimity 
on the question. The state court decisions contradicted each other, the 
Supreme Court in general opposed the right, and statesmen could be quoted 
onallsides. Yet, as the years passed and as the swelling tide of immigration 
augmented the power of the hyphenated vote in American politics, sentiment 
in favor of the right of expatriation increased. Politician after politician 
swung into line, and in the end political expediency developed what argu- 
ments based on natural law, or universal law, or the law of God had failed 
to develop, namely, a national sentiment in favor of expatriation. 
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EDITORIAL COMMENT 


ADVISORY OPINIONS FROM COMMISSIONS OF INQUIRY 


In the development of commissions of inquiry as one of the accepted 
agencies in the process of the pacific settlement of international disputes, it 
seems to have been generally overlooked that many such disputes present 
issues of law as well as issues of fact. Indeed, in many cases there may be an 
agreement as to the facts, and the dispute involved may concern only the 
question of what is the law which should be applied on the basis of undis- 
puted facts. 

This possibility has been ignored in providing for the commissions of in- 
quiry in the Hague Conventions of 1899 and 1907 for the Pacific Settlement 
of International Disputes, and in the Bryan Peace Treaties of 1914, and in 
the Central American Convention of February 7, 1923, for the establishment 
of International Commissions of Inquiry, and in the Treaty to Prevent 
Conflicts between the American States signed on May 3, 1923, at their Fifth 
International Conference at Santiago, Chile, which commission of inquiry 
was later adopted as a commission of conciliation in Article II of the General 
Convention of Inter-American Conciliation signed January 5, 1929. The 
commissions of inquiry provided for in these treaties are all designed prima- 
rily to facilitate a solution of international disputes by elucidating the facts. 

In some of these treaties, the commissions of inquiry therein provided for 
are to be called into action prior to resort to arbitration, which is their 
proper place in the order of procedure. In others they are intended to 
function only as a final method of settlement where resort to arbitration or 
other methods of settlement were unavailing. 

It is true that in the treaty between the United States and Great Britain of 
January 11, 1909, concerning the boundary waters between the United 
States and Canada, a commission of inquiry was provided for, the functions 
of which are not limited merely to ascertaining the facts, but it also has 
jurisdiction to report on any question submitted, whether of fact or of law, 
“with such conclusions and recommendations as may be appropriate,’’ but 
subject to the usual proviso that its reports are not to be regarded as deci- 
sions, and “‘shall in no way have the character of an arbitral award.” 

So, also, in the two unratified Taft arbitration treaties, signed by the 
United States with Great Britain and France on August 3, 1911, a commis- 
sion of inquiry was provided for which was authorized not only to examine 
into and report on the particular questions or matters referred to it, for the 
purpose of facilitating the solution of disputes by elucidating the facts, but 
also ‘‘to define the issues presented by such questions, and also to include in its 
report such recommendations and conclusions as may be appropriate.” 

The importance of these efforts to enlarge the usual functions of commis- 
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sions of inquiry, as therein provided for, seems to have been overlooked in 
the drafting of later treaties, so far as the United States is concerned. 

In pre-arbitration proceedings for the settlement of international disputes 
by diplomatic negotiations and voluntary adjustment, the advantage of 
conducting the discussions on the basis of definitely ascertained issues of 
fact, or law where the law is in dispute, cannot be questioned. Further- 
more, in practical experience it has been found not only advantageous, but in 
some cases absolutely necessary, in submitting disputes to arbitration to 
define the issues, whether of fact or of law, or both, which are to be decided by 
the arbitral tribunal or to agree upon the legal principles governing its decision. 

For instance, in the Treaty of Washington between the United States and 
Great Britain, concluded May 8, 1871, Article 6 provided that the arbitra- 
tors shall be governed by three rules of law, which were agreed upon as 
applicable to the case submitted. 

So, again, in the North Atlantic Coast Fisheries Arbitration between the 
United States and Great Britain, the terms of submission under the special 
agreement of January 27, 1909, formulated seven questions presenting the 
issues of law which the parties desired to submit for the decision of the 
tribunal. In that case, although the evidence submitted on both sides was 
exceedingly voluminous, there was practically no dispute between the 
parties as to the facts, and if the facts could have been ascertained by a com- 
mission of inquiry before resorting to arbitration, it is probable that a 
voluntary adjustment as to the respective rights of the parties would have 
been arrived at through diplomatic negotiations. On the other hand, it 
would have been impossible for political and practical reasons simply to call 
upon an arbitral tribunal to decide the broad question of what were the 
respective legal rights of the parties on the facts presented. Many separate 
and complicated issues of law were involved in that controversy, and the 
parties recognized that it was essential to have these various issues formu- 
lated beforehand, as was done in negotiating the terms of submission, in 
order that the arbitral tribunal should deal specifically and only with ques- 
tions which the parties desired to submit for its decision. 

In cases where the parties to a dispute do not find it convenient or possible 
to agree upon a statement of the issues of law or fact, they could, with ad- 
vantage, call upon a commission of inquiry to formulate such issues. The 
accomplishment of the purpose in view presents no practical difficulties. It 
would be a simple matter to negotiate with each of the other signatories of 
the Bryan Peace Treaties a companion treaty extending the jurisdiction of 
the commissions of inquiry for facts, therein provided for, to include an in- 
quiry and report on the issues of law as well, without disturbing the other 
provisions of those treaties. The Bryan Treaties are now in force with 19 
different nations, and the same commissions of inquiry which are already 
established under those treaties could appropriately be adopted and utilized 
in carrying out the proposed companion treaties. 
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The successive modes of procedure, which would then be available for the 
pacific settlement of international disputes, would be: 

1. Good offices. 

. Mediation and conciliation. 

. International commissions of inquiry for the facts and/or for the law. 
. Friendly composition—solution by an amiable compositeur. 

. Arbitration—ezx aequo et bono, if mutually accepted. 

. Judicial settlement. 

With the jurisdiction of the existing commissions of inquiry extended as 
above suggested, they would be available to the parties for advisory opinions 
on both the facts and the law if desired. The advantage of using these 
commissions for that purpose remains to be considered. 

If the Senate of the United States should advise and consent to adherence 
by the United States to the protocol establishing the Permanent Court of 
International Justice, an advisory opinion might then, under the terms of the 
protocol, be had, with the consent of the United States, on a question which 
interested the United States; but the Government of the United States could 
not of itself obtain an advisory opinion on its own initiative on any question, 
inasmuch as advisory opinions are only rendered upon the request of the 
Council or the Assembly of the League of Nations, in neither of which bodies 
the United States would be represented. The advisory jurisdiction of the 
court could, therefore, not be exercised at the request of the United States. 
Nor, for that matter, could any other state, upon its own initiative, whether 
a member of the League of Nations or not, obtain an advisory opinion of the 
court except upon request duly made to, and approved by, either the 
Council or the Assembly of the League. 

The existence, however, of a fact and law-finding commission between 
separate states, or groups of states, would enable the parties to obtain an 
advisory opinion from a tribunal of their own selection on issues of law and 
fact whenever they should desire to do so. 

In the case of a commission of inquiry for facts, the finding of the commis- 
sion is what we would call an “advisory opinion.’”’ In the case of a law- 
finding commission, the report is likewise an ‘“‘advisory opinion.”” Neither 
commission is complete without the other, and the finding of one is as neces- 
sary as the finding of the other. Therefore, the double commission of in- 
quiry is requisite; or one and the same commission of inquiry should be 
endowed with the double function of rendering an advisory opinion on law 
as well as fact. 

The determination of issues of fact and the issues of law ordinarily pre- 
cedes a judgment of a court or arbitral tribunal. Law and fact are com- 
panions and they should be dealt with by the same tribunal. But, the 
function of a commission of inquiry differs from that of an arbitration tribu- 
nal or a court in that the findings of a commission of inquiry are not binding 
on the parties. 
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In adopting the Hague Conventions it was anticipated that, in a dispute 
on issues of fact, the finding of the facts by the commission of inquiry would 
either settle the question by the acceptance of the finding by the parties in 
controversy, or would enable them to adjust the controversy on the basis of 
the finding of the commission. A proposal was made by the distinguished 
Russian jurist, Frederick de Martens, in the appropriate commission of the 
Second Hague Peace Conference of 1907, that the parties should oblige 
themselves to submit their controversy to arbitration, if they did not accept 
the commission’s finding. Mr. de Martens’ proposition was expressly 
rejected, as the slightest degree of compulsion was considered to be incon- 
sistent with an advisory finding. The same is to be said of an advisory 
opinion of a commission on a matter of law. 

The immense and additional service which Mr. Bryan rendered by his 
treaties for the advancement of peace, which are in fact as well as in form 
fact-finding commissions, was that in every one of them,—the Government 
of the United States negotiated some thirty in all—the high contracting 
parties bound themselves not merely to refrain from war, but from resorting 
to any hostile act during the year in which the commission should sit, which 
period, however, might be extended. Twenty-two of these treaties were 
ratified by the United States, of which 19 remain in force. The resort to a 
commission of inquiry for law should have the same effect as the resort to the 
Bryan commissions of inquiry for facts in postponing the resort to force. 

The Government of the United States, as already stated in this comment, 
has concluded a treaty with the Dominion of Canada by which a commission 
is created consisting of six members,—three appointed by each of the con- 
tracting parties. That commission is authorized to make a recommenda- 
tion both of fact and of law, leaving the two governments to accept or to 
reject the commission’s recommendation. There is no essential difference 
between that commission and the present proposal as the new commissions 
here proposed are to be merged with the Bryan treaty commissions, except 
that this proposal goes further in adopting Secretary Bryan’s policy, that 
during the preparation of an advisory opinion a resort to force is precluded. 
The proposed commissions on law would thus enable the contracting parties 
—one of which, the undersigned hope, would be the United States—to be 
advised on issues of law, as well as of fact, leaving the parties free to accept 
or to reject the advisory opinion, whether it be of fact or of law, according to 
their sovereign pleasure, but, pending the rendering of the advisory opinion 
by the commission, hostile acts between the parties would be debarred. 

The undersigned hope that the proposal contained in their joint comment 
may find favor with the international public and, that by the addition of a 
law-finding commission, the growing list of agencies of peaceful settlement 
may be usefully enlarged. 

CHANDLER P. ANDERSON 
JAMES Brown ScotTr 
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THE WORLD COURT PROTOCOLS BEFORE THE UNITED STATES SENATE 


On June 1, 1932, Senator Thomas J. Walsh and Senator Simeon D. Fess, 
acting ‘‘under instructions from the Committee on Foreign Relations,” sub- 
mitted to the Senate the three protocols relating to the Permanent Court 
of International Justice, ‘‘with resolutions in relation to the same.’”’ The 
submission was in the form of a ‘‘report”’ by Senator Walsh and Senator 
Fess ‘from the Committee on Foreign Relations.” The document contain- 
ing this report! does not indicate the extent to which the two Senators were 
acting for the committee, or expressing its views. The three resolutions 
submitted are as follows: 


Resolved (two-thirds of the Senators present concurring), That the 
Senate advise and consent to the adherence by the United States to 
the said three protocols, the one of date December 16, 1920, and the 
other two each of date September 14, 1929 (without accepting or agree- 
ing to the optional clause for compulsory jurisdiction), with the clear 
understanding of the United States that the Permanent Court of In- 
ternational Justice shall not, without the consent of the United States, 
entertain any request for an advisory opinion touching any dispute or 
question in which the United States has or claims an interest. 

The signature of the United States to the said protocol shall not be 
affixed until the powers signatory to such protocol shall have indicated, 
through an exchange of notes, their acceptance of the foregoing reserva- 
tions and understandings as a part and a condition of adherence by the 
United States to the said protocol. 

Resolved further, as a part of this act of ratification, that the United 
States approve the protocol and statute hereinabove mentioned, with 
the understanding that recourse to the Permanent Court of International 
Justice for the settlement of differences between the United States and 
any other State or States can be had only by agreement thereto through 
general or special treaties concluded between the parties in dispute; and 

Resolved further, That adherence to the said protocol and statute 
hereby approved shall not be so construed as to require the United 
States to depart from its traditional policy of not intruding upon, inter- 
fering with, or entangling itself in the political questions of policy or 
internal administration of any foreign State; nor shall adherence to the 
said protocol and statute be construed to imply a relinquishment by the 
United States of its traditional attitude toward purely American 
questions. 


The first paragraph of the first resolution provides for advice and consent 
to ‘‘adherence” by the United States; the second paragraph provides for 
affixing ‘‘the signature of the United States to the said protocol’’; the second 
resolution refers to ‘‘this act of ratification”’; and the third resolution refers 
to “adherence.”” Since the three protocols have been signed on behalf of 
the United States,’ clearly it is ratification by the United States which is the 


172d Congress, Ist Session, Senate Report No. 758. 

* See the President’s message to the Senate transmitting the protocols, Dec. 10, 1930, in 
Supplement to this Journat, Vol. 25 (1931), p. 49. The text of the Protocol of Signature is 
teproduced in Supplement to this JouRNAL, Vol. 17 (1923), p. 55, and of the Protocol of 
Accession of the United States, ibid., Vol. 25 (1931), p. 58. 
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proper next step. The confusion in the language of the resolutions is due to 
the circumstances of their drafting. 

The first resolution would provide for the Senate’s advice and consent 
with a “clear understanding”? which embodies the second part of the fifth 
reservation of 1926, and which would not preclude the President’s proceeding 
to ratify the three protocols. The second paragraph of the first resolution 
reproduces the text of a paragraph of the 1926 resolution. It refers to “‘the 
signature of the United States to the said protocol,” not mentioning which of 
the three protocols, but doubtless meaning the protocol of signature of 
December 16, 1920; and it seems to ignore the fact that all three protocols 
have already been signed on behalf of the United States, by direction of the 
President, on December 9, 1929. It refers also to ‘‘foregoing reservations,” 
though the previous part of the resolution sets out no reservations. The 
two reporters state that they are “unable to assent” to this paragraph, 
which was added by the committee on the motion of Senator Moses ‘‘ who 
opposes adherence on any terms.”’ The effect of this paragraph would be to 
place the United States back in much the same position as we were in in 
1926, and it is to be hoped that it will disappear before final action is taken 
by the Senate. 

The second and third resolutions reproduce two of the resolutions of 1926, 
also. The second resolution indicates the extent to which the United States 
has fallen behind the times in the matter of provisions for settling disputes. 
The President has often referred to arbitration claims made by the United 
States, as he has done in several recent instances,’ by executive agreement 
without Senate action. This resolution means that such claims cannot be 
referred to the court, except as the Senate may agree at the time. This may 
rise up to plague us when the United States comes to consider acceptance of 
the optional clause of the Court’s Statute. 

The third resolution repeats a tenet of the extreme nationalism which 
seems to conditionallour action. It contains the time-worn stock formula of 
the reservation made by representatives of the United States in signing the 
Hague Convention for Pacific Settlement on July 29, 1899, as if nothing had 
happened in our foreign policy in 33 years. It is a flaunting of an attitude 
which bears no relation to the problems of the present-day world; it does no 
good, and it is not likely to do much harm. 

The three resolutions, taken together, stick very closely to the action 
taken by the Senate in 1926. Changes will doubtless be proposed when they 
are considered by the Senate as a whole, and possibly some improvement 
may be hoped for at that time. 

The report itself seems to proceed on an assumption that the Statute of the 
Court has already been amended, though ratifications by Abyssinia, Brazil, 
Chile, Lithuania, Panama, Peru, the United States, Uruguay, and Vene- 


* Arbitration of the claim of George J. Salem, Jan. 20, 1931, Executive Agreement Series, 
No. 33; Arbitration of the Shufeldt claim, Exchange of notes, Nov. 2, 1929. 
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zuela are still required, as things now stand, to bring into force the Revision 
Protocol of September 14, 1929. The reporters speak (p. 8) of “‘important 
modifications in the Statute of the Court, in relation to advisory opinions, 
which change materially the situation as it was in 1926”; it is not hinted 
that these modifications have not become effective, and curiously the com- 
plete text of the Revision Protocol of September 14, 1929, is not reproduced. 
The proposed Article 68 of the Statute, which is not in force, is given a broad 
interpretation, viz., ‘‘that if the question in reference to which the advisory 
opinion of the court is requested is involved in a dispute between two na- 
tions, the request will not be entertained or the opinion given, except the 
parties to the controversy join in the request or assent to the action solicited.”’ 
This interpretation may well be questioned, for the proposed Article 68 
leaves it to the Court to appreciate, to “‘recognize,” the extent to which it 
shall be guided, in the exercise of its advisory functions, by the provisions of 
the Statute which apply in contentious cases. The reporters conclude, on 
the basis of their interpretation, that nothing is left ‘‘within the realm of 
controversy so far as the protocol before the Senate for adherence is con- 
cerned,’’ except the power of the United States ‘‘to interpose a veto”’ when 
an advisory opinion is requested concerning a question as distinguished from 
a dispute. Hence only a “relatively insignificant part of the field covered 
by Reservation V”’ is ‘‘still open to contention.”’ 

The reporters then deal with ‘“‘a divergence of view as to the construction 
to be given the protocol” of 1929 for the adherence of the United States. 
They point out that by the proposed resolution the Senate would accept 
“the Root view of the protocol.”” They state that ‘‘no attempt will here be 
made to resolve the controversy over the proper construction to be given to 
the protocol,’ admitting that ‘‘to say the least, it is ambiguous.” In their 
opinion, it is ‘‘of no material consequence which view is the correct one.” 
They enumerate the hurdles which would have to be jumped before any pos- 
sible difficulty might arise. The “‘peril’’ foreseen by some Senators could 
only exist if an advisory opinion were requested on a question as distinguished 
from a dispute, and if the Council or Assembly should hold that the United 
States has not the right under the protocol to interpose a veto; if also it 
should be decided that unanimity is not necessary; if also a majority in the 
Assembly or the Council vote against the United States; if also the Court 
should interpret the protocol as not giving the right to the United States to 
interpose a veto; if also the Court should interpret the Covenant as not re- 
quiring unanimity; and if also the Court should find the position of the 
United States not to be just. All of these hurdles would have to be passed, a 
“contingency” which the reporters think to be ‘‘so remote as to be negligi- 
ble.” Hence ‘“‘as a practical matter,’ the difference between the original 
Senate reservation and the protocol of adherence “‘is so slight, even though 
the Root construction be rejected, as to approach the vanishing point.” 

The report, as a whole, is a constructive document. Though it neglects 
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the fact that the Revision Protocol has not come into force, and though it 
stretches the proposed Article 68, it takes a statesmanlike view of the dif- 
ferences of opinion in the Senate. It wisely avoids the legal subtleties and 
refinements employed in the interpretations of provisions in the protocol 
which have been placed before the Senate; and it states persuasively the 
considerations which make the differences in these interpretations unimpor- 
tant. The action proposed for the United States is, indeed, slight; it is the 
assumption of no other obligation than that of paying a part of the Court’s 
expenses, and in view of this fact, the report is somewhat lacking in grace 
when it says that Europe will probably ‘‘continue largely to monopolize the 
attention of the Court with its unfortunate quarrels.’”’ Yet the proposed 
action has a significance wholly incommensurate with the obligation to be 
assumed. It would constitute a declaration, feeble but clear, that the 
United States wishes to have its place in an organized and ordered world. 
Man ey O. Hupson 


THE GRECO-BULGARIAN INTER-GOVERNMENTAL DEBTS AND THE HOOVER 
MORATORIUM 


Was the proposal of President Hoover on June 20, 1931, for a postpone- 
ment for one year ‘‘of all payments oninter-governmental debts, reparations, 
and relief debts, both principal and interest, of course, not including obliga- 
tions of Governments held by private parties,’’ intended to include also 
debts primarily due to private parties but assumed by a government for 
clearance purposes? From the very beginning, arguments were advanced 
on both the affirmative and the negative side with equal fervor. Premier 
Venizelos raised the question with the Minister of the United States within 
a few weeks after President Hoover’s proposal. The Premier asked for an 
interpretation on the part of the United States Government so far as concerns 
the application of the plan to the Greek debt to Bulgaria for obligations as- 
sumed in order to compensate Bulgarian emigrants for property liquidated 
in Greece. No categorical answer seems to have been given, and the Greek 
assent to the Hoover moratorium was made conditional upon the acceptance 
of the condition that Bulgarian reparation payments to Greece might be 
suspended under the Hoover Plan only in the event that Greek payments on 
account of the property of Bulgarian refugees should likewise be suspended. 

In order to settle this perplexing question, an international committee of 
experts was appointed to recommend the measures which were necessary to 
give effect to the Hoover proposal. The committee received a memorandum 
from both contestants, but declared itself incompetent to determine whether 
the debts were inter-governmental within the meaning of the Hoover Plan. 
Even before the committee’s report, however, the Bulgarian Government 
submitted the matter to the Council of the League. The Council heard 
arguments, but before giving a decision, requested the Permanent Court of 
International Justice to give an advisory opinion ‘‘from the legal point of 
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view, whether there is, in fact, a dispute between Greece and Bulgaria 
under Article 8 of the Caphandaris-Molloff Agreement, and if so, to give an 
advisory opinion on the nature of the obligations arising out of the said 
Agreement.” 

The agreement of December 9, 1927, known as the Caphandaris-Molloff 
Agreement, was concluded at Geneva, in order to effectuate Articles 56 and 
121 of the Peace Treaty of Neuilly signed November 27, 1919, and the spe- 
cial convention of the same day between Bulgaria and Greece as subsequently 
amended. The convention was intended to facilitate the reciprocal and vol- 
untary emigration of members of the racial, religious or linguistic minorities 
of the two countries to the country to which they were ethnically akin. 
The real property of persons so emigrating was to be taken over by the coun- 
try of emigration and a liquidated price paid to the emigrant as fixed by a 
mixed commission set up under the convention. Owing to the embarrassed 
financial condition of both countries, the plan suffered various modifications, 
so that it was finally arranged that, to the extent to which an emigrant was 
not paid in cash, he was to be given bonds of the country to which he had 
emigrated, instead of bonds of the country to which his property had 
passed. The inter-governmental credit balance resulting from these trans- 
actions was to be settled by the delivery of bearer bonds. This plan was 
finally embodied in the Caphandaris-Molloff Agreement, and the govern- 
ment which had issued the greater amount of bonds to emigrants was to pay 
half yearly to the other government the equivalent of interest and sinking 
fund upon the bonds representing the debit balance. Bulgaria had issued 
to emigrants the larger amount of bonds, and it was therefore Greece which 
was obligated to make the half yearly payments. The controversy involved 
the right to suspend these payments as a set-off against reparations suspended 
under the Hoover moratorium. 

It should be noted that the question submitted for advisory opinion was 
not upon the merits of the controversy, but only as to whether the contro- 
versy constitutes a dispute under the agreement which, in Article 8, provides 
that ‘‘any differences as to the interpretation of this Agreement shall be 
settled by the Council of the League of Nations, which shall decide by major- 
ity vote.” The court in its opinion handed down on March 8, 1932,} 
decided that there is no dispute between Greece and Bulgaria within the 
meaning of Article 8. Its reasoning is based primarily upon the fact that 
the right of Greece to subject her acceptance of the Hoover Plan to a condi- 
tion has nothing to do with the Caphandaris-Molloff Agreement; that in so 
far as the controversy requires an interpretation of this agreement, it would 
be solely for the purpose of ascertaining whether the Greek debt comes 
within one or another of the categories covered by the Hoover Plan and, 
therefore, the interpretation ‘‘could come in only as a question incidental 


1 Publications of the Permanent Court of International Justice. Series A/B, No. 45, 
Judgments, Orders and Advisory Opinions. 
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or preliminary to another question, itself depending solely on the Hoover 
Plan” (p. 85). The court further decided that the powers of the Council 
under Article 8 are restricted to the interpretation of the agreement itself, 
and do not extend to the Hoover Plan; therefore, the nature of the emigra- 
tion debt under the Caphandaris-Molloff Agreement would not necessarily 
determine whether or not it was an inter-governmental debt within the 
meaning and scope of the Hoover Plan. The court held further that as 
there was no dispute within the meaning of the first question propounded, 
the second question, namely, as to the nature of the pecuniary obligation, 
did not arise. The meaning which the court has thus given to the phrase 
“‘any differences as to the interpretation of this agreement’ considerably 
restricts the significance of a phrase commonly found in agreements where 
interpretation is to be left to a third party, such as an individual, a political 
body or an arbitral tribunal. The court limits this power to an interpreta- 
tion of the agreement itself and does not allow reference to other agreements 
which in themselves may be subject to interpretation. Five of the seven 
judges (excluding the two national judges) dissented and apparently consid- 
ered this to be an unduly narrow conception of the power of interpretation. 

Whether or not one agrees with the opinion of the court, the decision is of 
peculiar significance at this time because it demonstrates with what restraint 
the court approaches the exercise of its limited jurisdiction in the matter of 
rendering advisory opinions. The agents and counsel of both Bulgaria and 
Greece stated in the course of the pleadings and oral arguments that they 
were anxious to have the court give an opinion on the nature of the pecuni- 
ary obligations arising out of the Caphandaris-Molloff Agreement, whether 
the first question was answered in the affirmative or not. The court refused 
this request because the second question, as put by the Council, was condi- 
tional upon an affirmative answer to the first. To ignore this condition at 
the request of the parties would be in effect to allow the two interested gov- 
ernments as such, to submit a question for the advisory opinion of the court, 
a power at the present time vested only in the Assembly and the Council 
of the League. 

ARTHUR K. KUHN 


THE PAN AMERICAN CONVENTION ON MARITIME NEUTRALITY 


The action of the United States Senate on January 28 last in giving its 
consent to the ratification of the Convention on Maritime Neutrality adopted 
at Habana, February 20, 1928, may serve to revive interest in a proposed 
neutrality code which was all but forgotten. The convention has been 
ratified or otherwise approved also by Colombia, Nicaragua, and Paraguay. 


1 The text of the convention in English and French may be found in 4 Hudson, Inter- 
national Legislation, pp. 2401 ff. The English text may also be found in Supplement to 
this Journat, Vol. 22 (1928), pp. 151-157 and in the Congressional Record of Jan. 28, 1932, 
pp. 2973 ff. and the French text in 13 Revue de Droit International (1928), pp. 146 ff. 
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It is based in part on a projet adopted by the American Institute of Inter- 
national Law at its session at Habana, in January, 1917.2. A good many of 
its provisions are reproductions substantially or literally of the rules of the 
Hague Convention of 1907 concerning the Rights and Duties of Neutral 
Powers in Naval War. It contains, however, some innovations upon and 
additions to the latter convention. 

At the outset it affirms the right of belligerent warships to “‘stop and visit 
on the high seas and in territorial waters that are not neutral any merchant 
ship, with the object of ascertaining its character and nationality, and of 
verifying whether it conveys cargo prohibited by international law or has 
committed any violation of blockade.”’ It is expressly stated that this right 
may also be exercised by submarines, but it is added that in the exercise of 
the right, submarines are subject to the same rules which apply to warships. 
The right to attack the offending merchantman is permitted only for failure 
to stop or to observe other instructions after being hailed, and then only 
after provision has been made for the safety of the crew and passengers. It 
is expressly stated also that if a submarine cannot capture the ship in the 
exercise of the rights accorded it by the convention, it shall not be permitted 
to continue its attack upon or destroy the ship. This is a formal condem- 
nation of the practice of certain belligerents during the World War of de- 
stroying by means of submarine torpedoes merchant vessels on the charge of 
carrying contraband or for any other reason, without providing for the safety 
of those on board. 

The right of the belligerent warship or submarine to interfere with mer- 
chantmen appears to be limited strictly to stoppage and visit ‘‘on the high 
seas’”’ and in belligerent territorial waters. It does not, therefore, embrace 
the right to take the ship to a home port for the purpose of conducting there 
a more thorough examination of the cargo than may be possible at sea. As 
is well known, the legality of this practice on the part of Great Britain during 
the World War was vigorously contested by neutral governments. The 
writer of this note, however, has elsewhere maintained that this right will 
have to be admitted in certain cases, otherwise the right of search for the 
purpose of determining the existence of contraband will often be of little 
value to belligerents under modern conditions,’ but the Habana Conference 
apparently did not intend to recognize such a right. 

The Habana rule relative to the right of search differs from that of the 
American Institute projet in that the latter formally abolishes the right of 
search and substitutes a system of certification, under which the local authori- 
ties at the neutral port of departure would furnish, after inspection, the mas- 
ter with a document attesting the innocent character of the cargo.4 The 

* Acte Final de la Session de la Havane (Oxford University Press, 1917), pp. 79 ff. 

* International Law and the World War, Vol. II, p. 294; Prize Law During the World War, 
p. 605. 


‘It may be remarked also that the Institute projet (Art. 7) abolishes equally the right of 
commercial blockade. 
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exhibition of this certificate to the commander of the warship would relieve 
the merchantman from the necessity of submitting to search. This ex- 
pedient, as a means of sparing innocent neutral merchantmen from the 
inconvenience of irritating and harassing searches, has often been proposed, 
but apparently it was not regarded by the authors of the Habana Convention 
as practicable. 

The right of belligerent warships to enter and sojourn in neutral ports, to 
revictual, to take on fuel, and to make repairs therein is recognized, subject 
substantially to the same rules as those laid down in the Hague Convention. 
There are, however, some innovations upon the Hague rules. Thus, the 
right to repair damages in neutral ports does not include those resulting from 
the enemy’s gun fire. This restriction is reasonable, and is required by true 
standards of neutrality. A neutral who permits a warship which has been 
disabled in battle to repair its damages in a neutral port, after which it is free 
to leave and resume operations against the enemy, is in fact allowing its ports 
to be made a base of operations. In regard to revictualling and refuelling, 
the Hague Convention (Art. 19) allows a belligerent to ‘‘ bring up his supplies 
to the peace standard,”’ while the Habana Convention allows the neutral 
to determine for himself the quantity that may be taken. In this connec- 
tion it may be remarked that the Hague Convention deals only with the 
rights of warships in respect to revictualling and refuelling. The Habana 
Convention, on the other hand, restricts also the rights of merchant vessels of 
belligerent nationality in these respects, evidently to meet the situation 
caused during the World War by the activities of such vessels in supplying 
warships of their own country with stores, and especially coal, procured in 
neutral ports. The convention therefore prohibits (Art. 20) a merchant 
vessel which ‘‘repeatedly delivers a whole or a part of its supplies (procured 
in a neutral port) to a belligerent vessel” from again receiving supplies 
therein. This was the rule adopted by Chile in December, 1914. 

While the Hague Convention (Art. 19) limits the amount of fuel which 
a warship may take in a neutral port to the amount which is sufficient only 
to enable it to reach the nearest home port in its own country, the Habana 
Convention sets no such limit, but leaves this to the determination of the 
neutral. As is well known, the Hague rule proved inadequate during the 
World War in the case of British and German warships, which took on in 
Chilean ports, thousands of miles distant from the belligerent home ports, 
sufficient quantities of coal to take them to such ports, and then used it, 
not for the purposes of a return voyage, but for the carrying on of naval oper- 
ations against the enemy in the South Pacific. To meet this situation, the 
Government of Chile issued a decree limiting the amount of coal which might 
be taken by warships in Chilean ports to what was necessary to enable them 
to reach the nearest port in a neighboring neutral country having a coal depot. 

One important innovation upon the Hague Convention, so far as it relates 
to the right of sojourn, revictualling and refuelling, is contained in Article 12 
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of the Habana Convention, which extends the rules applicable to warships, 
equally to ordinary auxiliary ships, merchant vessels which have been con- 
verted into warships, neutral merchant vessels engaged in unneutral service, 
and armed merchantmen. The assimilation of these types of vessels to war- 
ships and their subjection to the same rules governing the latter, in so far as 
concerns their privileges in neutral ports, was intended to meet the situation 
caused by the activities of such vessels in the ports of Chile during the World 
War. The extension of these rules to armed merchantmen, however, was 
not acceptable to the delegates of Cuba and the United States at the Habana 
Conference, and the consent of the Senate to the ratification of the conven- 
tion was given subject to a reservation as to this provision. 

Another rule of the Habana Convention not found in the Hague Conven- 
tion is that which deals with the rights of belligerent auxiliary vessels which 
have been reconverted into merchantmen. They are permitted to enter 
neutral ports only on condition that they have not previously violated the 
neutrality of the country whose ports they seek to enter, that the reconver- 
sion has been made in the ports or waters of the country to which they be- 
long, or in allied ports, that they are really merchant vessels and nothing 
more, that their names have been officially communicated to the neutral 
government, and that the government whose nationality they possess give an 
undertaking that the vessels will not again be used as auxiliaries to the navy. 
The status of such vessels had been discussed at both the Hague and London 
Conferences, but no agreement was reached on the matter. 

The rule of the Habana Convention embodies substantially that adopted 
by the Government of Chile during the World War, at the request of the 
British Government, in connection with colliers, which, after having served 
the British Navy, were reconverted into merchantmen.® Logically, the 
convention might have equally laid down certain conditions under which 
belligerent submarines may be permitted to enter and revictual in neutral 
ports, as was in fact done by several neutral governments during the World 
War, but apparently the view of the authors of the convention was that there 
was no place for distinguishing between the privileges accorded to warships 
and submarines, or that if there was, it should be left to each neutral govern- 
ment to make by local regulation such distinction as it saw fit to make. 
Apparently also the Anglo-French contention put forward during the late 
war that a neutral who provides a submarine with an opportunity, far from 
its base, for rest and revictualment, is allowing its ports to be made a base of 
operations, either escaped the attention of the Habana Conference or did 
not convince it. In our opinion, true neutrality requires that both warships 
and submarines should be denied the privilege of making any such use of 
neutral ports.® 


* Alvarez, La Grande Guerre Européenne et la Neutralité du Chili, pp. 254-256. 
® Compare, in this connection, the observations of Hyde, International Law, Vol. II, pp. 
724-25, and of Reeves, this Journa, Vol. XI (1917), pp. 153. 
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The Habana Convention, in recognizing the right of belligerent warships 
to enter neutral ports and waters, sojourn therein, make repairs, and take on 
supplies—a right which is affirmed by the Hague Convention and one gen- 
erally recognized in practice by neutrals—was denied by the American In- 
stitute draft (Art. 15), which forbids the entry of warships to neutral ports 
except in case of force majeure, dument justifiée, and which expressly declares 
that the need of victuals or fuel is not a cause of force majeure. As is well 
known, a number of neutral governments, notably those of the Netherlands, 
Norway, Sweden, Denmark, Spain, and Paraguay, adopted this rule with 
respect either to warships or submarines, and sometimes both.’ 

There is undoubtedly an increasing opinion in favor of the view that 
neutrals should be bound to prohibit belligerent warships from entering and 
using their ports for making repairs and obtaining supplies, except in cases of 
distress, or where, for other reasons, considerations of humanity require it.® 
The experience of the World War and the practice of certain states in exclud- 
ing warships from their ports will probably strengthen this sentiment. The 
draft of the American Institute, though not that of the Habana Conven- 
tion, reflects this view. 

Among other rules of the Habana Convention not found in the Hague 
Convention are those which forbid belligerent airships from flying above the 
territory or the territorial waters of neutrals, except in conformity with their 
regulations (Art. 14), which relieve neutrals from any obligation to prohibit 
the export or transit of arms or munitions for the benefit of belligerents (Art. 
22), which allow neutrals to oppose the voluntary departure from their own 
territories for enlistment in the armies of belligerents, of their own nationals 
(a provision which had in mind persons possessing double nationality: that 
of a belligerent and also that of the neutral), and making it obligatory on 
belligerents to indemnify neutrals for any damage caused by the violation of 
the rules of the convention (Art. 27).° 

One notes the absence from the Habana Convention of any provision rela- 
tive to the rights and duties of neutrals in respect to the treatment of rescued 


7 As to the facts, see Vandenbosch, The Neutrality of the Netherlands during the World 
War, pp. 87-103, and Garner, op. cit., pp. 433 ff. 

8 Compare, in this sense, Hyde (op. cit., p. 731), who remarks that “the question presents 
itself, therefore, whether in any reconsideration of existing regulations and of the practice 
growing out of them, maritime states should endeavor to cut down the privileges of repair, 
and proportionally lessen the opportunity for neutral territory so to augment the fighting 
power of the belligerent ships.’’ Logically there is no reason why, if the privilege of repair 
should be cut down, the privilege of revictualling and refuelling for the purpose of enabling 
the warship to conduct operations against an enemy, should not for the same reason be 
equally reduced. Professor Hyde (op. cit., p. 728) indeed suggests the desirability of such 8 
change. 

® The American Institute draft contained provisions for the meeting at The Hague of an 
assembly to guarantee the rights of neutrals and to authorize the use of coercion against the 
belligerent or neutral who failed to respect the rights and duties of neutrality (Arts. 3-6). 
But these provisions did not find their way into the Habana Convention. 
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crews of shipwrecked submarines or warships, a matter which was the sub- 
ject of controversy between Great Britain and the Netherlands during the 
World War; of provisions in respect to the use or treatment of neutral cables, 
connecting with neutral territory, such as are found in the drafts of both the 
Institutes; and of provisions regarding the treatment of mails on neutral 
vessels. 

Viewing the convention as a whole, it appears to the writer of this note 
that it contains some excellent rules. It fills up the various lacunae of the 
Hague Convention, supplements that convention in a number of places, and 
provides rules for meeting situations which arose during the World War con- 
cerning which there were no existing rules or only inadequate rules. On the 
other hand, the convention lays down some rules as to the desirability of 
which there will be a difference of opinion. Likewise it is silent regarding 
certain acts for which conventional rules would seem to be desirable. 

JAMES W. GARNER 


THE SPANISH CONSTITUTION OF 1931 


The Constitution of the Spanish Republic, promulgated by the Constit- 
uent Cortes on December 9, 1931,! contains numerous provisions relating 
to Spain’s place in the community of nations and to her réle in international 
affairs. As an expression of a people’s appreciation of its international 
obligations and of the significance of international organization, the new 
constitution stands in striking contrast to 18th and 19th century constitu- 
tions, and indicates some of the advances made by international society dur- 
ing the 20th century. 

On the relation between international law and the national law of the 
Spanish Republic, Article 7 provides that the state will respect the universal | 
rules of international law and will incorporate them into the positive law. 
Though this may require some future action of incorporation, it is in line 
with a tendency in post-war constitutions to adopt the somewhat question- 
able dictum that international law is a part of municipal law;? provisions to 
this effect are to be found in the German Constitution of 1919 (Article 4), 
the Austrian Constitution of 1920 (Article 9), and the Estonian Constitution 
of 1920 (Article 4).2 Article 65 of the Spanish Constitution provides that 
all international conventions ratified by Spain and registered with the 
Secretariat of the League of Nations, which have the character of interna- 
tional law, shall be considered as constituting parts of the Spanish 

1 Ley de 9 de diciembre de 1931 promulgando la Constitucién de la Repiblica Espafiola, Ma- 
drid, Editorial Reus (S.A.) 1931. A French translation is published in 16 Bulletin de I’ Insti- 
tut Intermédiaire International (1932), p. 10. 

2See Edwin D. Dickinson, ‘‘Changing Concepts and the Doctrine of Incorporation,” 
this JouRNAL, Vol. 26 (1932), p. 239. 

’ For the texts of recent constitutions, see B. Mirkine-Guetzevitch, Les Constitutions de 


VEurope Nouvelle (1928). See also B. Mirkine-Guetzevitch, Les Tendances Internationalzs 
des Nouvelles Constitutions Européenes, 2 L’Esprit International (1928), p. 530. 
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legislation, which ought to be brought into conformity with the provisions of 
such conventions. This approaches, though it probably does not adopt, the 
principle in Article 6 of the Constitution of the United States that a treaty is 
a part of the supreme law of the land. It seems to be foreseen, however, 
that some treaties will not be self-executing; it is provided in Article 65, 
therefore, that when an international convention relating to the juridical 
order of the state is ratified, the government will promptly present to the 
Congress of Deputies the projects of laws necessary for the execution of its 
provisions. Once the provisions of a treaty have become embodied in the 
municipal law, Article 65 provides that there can be no law in contradiction 
to such provisions unless the treaty has been denounced in accordance with 
its terms. This is a decided improvement on the American doctrine which 
enables any treaty to be abrogated, in so far as it forms a part of municipal 
law, by subsequent legislation.‘ 

The treaty-making power is conferred on the President of the Republic 
(Article 76). Certain categories of treaties require the approval of the 
Cortes, however, before they bind the nation; these categories are political 
treaties, treaties of commerce, treaties involving public or private financial 
obligations, and in general all treaties for the execution of which legislation 
is required. Apparently, also, a denunciation of a treaty must be sanc- 
tioned by the Cortes; this is a useful provision which is lacking in many con- 
stitutions.® 

A limitation is placed on the treaty-making power by Article 30, which 
forbids the signing of any treaty for the extradition of persons charged with 
politico-social offenses. The obligations of Spain under Article 18 of the 
Covenant of the League of Nations are recognized in the Constitution by the 
provision in Article 76 that all treaties and conventions must be registered 
with the Secretariat of the League of Nations; compliance with this interna- 
tional obligation seems to be a condition precedent to the incorporation of 
the provisions of a treaty or convention into the municipal law. This is 
given an additional sanction in the provision (Article 76) that no secret 
treaty and no secret provision in a treaty shall be binding. 

Various articles in the Constitution seem to take account of Spain’s posi- 
tion as a member of the League of Nations. By Article 78 it is provided 
that the President of the Republic cannot act on the opinion that Spain 
should withdraw from the League of Nations unless he gives the two years’ 
notice required by Article 1 of the Covenant, and unless he obtains the pre- 
vious authorization of the Cortes by a special law voted by an absolute 
majority. This seems to guard against a repetition of the action in 1926, 
when a notice, later withdrawn, was given that Spain would cease to be a 
member of the League of Nations. In addition to the requirement of com- 


‘Taylor v. Morton (1855), 2 Curtis, 454, Hudson’s Cases, p. 933. See Mr. Pitman B. 
Potter’s strictures on the American doctrine, in this JouRNAL, Vol. 19 (1925), pp. 316 ff. 
5 See Hudson’s Cases, p. 998 note. 
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pliance with Article 18 of the Covenant, it is stipulated in Article 76 that all 
draft conventions adopted by the International Labor Conference shall be 
submitted to the Cortes within one year after their adoption, or in excep- 
tional circumstances within eighteen months; this is a recognition of the 
Cortes as the ‘‘competent authority”’ within the meaning of the provision in 
Article 405 of Part XIII of the Treaty of Versailles. 

Significant, also, as a declaration of Spain’s appreciation of the duties 
of a 20th-century state, are the provisions relating to a possible declaration 
of war. Article 6 of the Constitution reflects Spain’s position as a state 
which has adhered to the Treaty of Paris of August 28, 1928, in providing 
that ‘‘Spain renounces war as an instrument of national policy.”’* It is true 
that the power to declare war is later (Article 14, §3) enumerated among the 
powers which are conferred on the Spanish state. The exercise of the power 
rests with the President (Article 76); however, he is expressly forbidden to 
sign a declaration of war (Article 77), except under the conditions provided 
for by the Covenant of the League of Nations, and only after the exhaustion 
of all methods of defense short of war, and of the processes of adjudication, 
conciliation, and arbitration established by international conventions to 
which Spain is a party and which are registered with the Secretariat of the 
League of Nations. This provision refers not only to Spain’s position as a 
member of the League of Nations, but also to her position as a signatory to 
the optional clause of the Statute of the Permanent Court of International 
Justice and as an adherent to the General Act for Conciliation and Arbitra- 
tion of Geneva, of September 26, 1928. In addition, the Constitution recog- 
nizes Spain’s obligations under bipartite treaties of pacific settlement, by the 
provision (Article 77) that particular treaties of conciliation and arbitration 
shall be applied in every case where they are not inconsistent with general 
conventions. Such provisions are more explicit than those in the constitu- 
tions of Brazil and Uruguay.’ 

The Spanish law of nationality is given a constitutional foundation by the 
provisions of Articles 23 and 24. The following are declared to be Spaniards: 
a person born in Spain or abroad of a Spanish father or mother; a person 
born on Spanish territory of alien parents, if he opts for a Spanish nation- 
ality according to the form required by law; a person born in Spain of un- 


6 Professor B. Mirkine-Guetzevitch has pointed out that this recalls the constitutional 
traditions of the French Revolution, for the French Constitution of 1791, Section 6, provided 
that “‘the French nation renounces the making of any war with a view to territorial expan- 
sion and will never employ its forces against the liberty of any people.”’ 3 Political Quarterly 
(1982), p. 272. 

7 Under this Brazilian Constitution of 1891, the Congress has power (Art. 34, par. 11) ‘‘to 
authorize the Government to declare war, when arbitration has failed or is impracticable”’; 
and the President has power (Art. 48, par. 7) to “‘declare war and make peace, under the 
provisions of Article 34, paragraph 11.”” Pan American Law and Treaty Series, No. 5 
(1927), pp. 10, 15. The 1918 Constitution of Uruguay (Art. 79, par. 18) gives the President 
power to declare war, with a previous resolution of the General Assembly, if arbitration is 
impossible or has failed. 
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known parents; naturalized aliens, and even unnaturalized aliens who have 
acquired the droit de domicile in any part of Spanish territory in accordance 
with the conditions prescribed by law. An alien woman marrying a Span- 
iard may retain her nationality or acquire that of her husband according to 
her own previous option, which will be prescribed by law in conformity with 
international treaties. This provision is badly drafted, for of course it can 
operate only as to Spanish nationality. The acquisition of Spanish nation- 
ality by persons of Spanish origin residing abroad is to be governed by law. 
Spanish nationality is lost by enlistment in the military service of another 
state without authorization, or by entry into a service of another government 
which involves the exercise of authority or jurisdiction. It is lost also by 
voluntary naturalization abroad, with the following qualification: on condi- 
tion of effective reciprocity and in accordance with conditions to be fixed by 
law, citizenship will be accorded to nationals of Portugal and of Latin Ameri- 
can States residing in Spanish territory on their request, without involving a 
loss of their citizenship of origin; and Spaniards may be naturalized in these 
countries without losing their Spanish nationality, if their laws do not pro- 
hibit it, even though reciprocity is not recognized. Legislation concerning 
the acquisition and loss of nationality falls within the exclusive competence 
of the state, as distinguished from the local governments (Article 14). 

The recent constitutions of European states indicate a general tendency 
toward imitation, and it is to be hoped that some of the provisions in the 
Spanish Constitution relating to international affairs will serve as a model 


for future constitutions of other countries. 
O. Hupson 


THE EFFECT OF WAR ON THE TREATY OF 1828 WITH PRUSSIA 


The United States Court of Claims in a recent decision! has settled three 
questions which have been the occasion of differences of opinion among law- 
yers: (a) whether the treaty of 1828 between the United States and Prussia 
became applicable to all of Germany after 1871, when the German Reich was 
formed; (b) whether the exemption from discriminatory tonnage taxes ac- 
corded to Prussian vessels by that treaty and the statute enacted pursuant 
thereto, attached after 1871 to German vessels; and (3) whether the treaty 
in its provisions for exemption from discriminatory tonnage taxes survived 
the outbreak of war between the United States and Germany on April 6, 
1917. The court answered these three questions in the affirmative. 

On July 14, 1919, trade relations between the United States and Germany 
were restored by War Trade Board Regulation (Bulletin 802). Beginning in 
November, 1919, a few German ships, under 1600 tons, entered American 
ports and were granted the century-old exemption from discriminatory ton- 
nage taxes until December, 1920. At that date, the collectors of customs 


1Flensburger Dampfercompagnie v. United States, decided Feb. 8, 1932, this JourNAL, 
Vol. 26 (1932), p. 618, certiorari denied 52 Sup. Ct. 645 (1932). 
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were instructed by the Commissioner of Navigation to assess, under Sections 
4219 and 4225 of the Revised Statutes, a one-dollar-per-ton discriminatory 
tax retroactive to July 14, 1919, on the theory that the treaty of 1828 and the 
statute carrying it into effect? had been abrogated by the outbreak of war; 
whereupon the taxes were levied on all German vessels down to November 
11, 1921, when the President by proclamation, under Section 4228 of the Re- 
vised Statutes, ordered the lifting of the tax, on the ground that he had been 
notified that Germany during the period in question had levied no dis- 
criminatory duties on American vessels. The German shipowners in the 
case under discussion contended that the discriminatory taxes should not 
have been levied in the first place, because the treaty and Section 4229 re- 
mained in force during the period 1919-1921; that inasmuch as Germany had 
not levied discriminatory taxes at any time, there was no special occasion for 
the Presidential proclamation; and that the treaty did not go out of force 
until May 11, 1922, six months after November 11, 1921, up to which time 
the United States had the privilege, under Section 289 of the Treaty of 
Versailles (incorporated by reference in the Treaty of Berlin), to give Ger- 
many notice that it desired to ‘‘continue in effect’ the treaty of 1828. Such 
notice had not been given by the United States. 

The Court of Claims in its opinion holds that the treaty with Prussia was 
applicable to all of Germany after 1871, by reason of the consistent interpre- 
tation and practice adopted by the United States and Germany during that 
period, a conclusion confirmed by judicial decisions;* and that, although after 


1871 Prussian vessels were registered as vessels of Germany, the exemptions 


2 Act of May 24, 1828 (4 Stat. 308), re-enacted as Sec. 4229, Revised Statutes: ‘“‘ No other 
or higher rate of duties shall be imposed or collected on vessels of Prussia, or of her dominions, 
from whencesoever coming, nor on their cargoes, howsoever composed, than are or may be 
payable on vessels of the United States, and their cargoes.” 

Sec. 4227 provides: “‘ Nothing contained in this title shall be deemed in any wise to impair 
any rights and privileges which have been or may be acquired by any foreign nation under 
the laws and treaties of the United States relative to the duty on tonnage of vessels, or any 
other duty on vessels.”’ 

By Sec. 4230, Sec. 4229 was to remain in force so long as equality was accorded to Ameri- 
can vessels in Prussian ports, and if not so reciprocated, the President was to announce the 
fact by proclamation. 

3 Opinion of Atty. Gen. Evarts, 12 Op. Atty. Gen. 463, 465; Mr. Frelinghuysen, Sec. of 
State, to Mr. Sargent, April 11, 1883, For. Rel. 1883, p. 369; the German Minister in Wash- 
ington to Mr. Bayard, Sec. of State, Aug. 5, 1885, For. Rel. 1885, p. 443; Mr. Bayard, Sec. of 
State, to American Minister in Berlin, March 12, 1886, For. Rel. 1887, p. 370; Mr. Gresham, 
Sec. of State, to Mr. Scott, March 19, 1894, Moore’s Dig. V, 354; also For. Rel. 1895, I, 539; 
Mr. Reeves in 11 Amer. Jour. Int. Law 475, 502 (1917). Prefatory Note to Pamphlet 26, 
Feb. 1917, Carnegie Endowment. Ex parte Newman, 14 Wall. 152 (1871); United States v. 
Diekelman, 92 U. S. 520, 530 (1875); Terlinden v. Ames, 184 U. S. 270, 282, 22 Sup. Ct. 484 
(1902); Disconto Gesellschaft v. Umbreit, 208 U. S. 570, 581, 28 Sup. Ct. 337 (1908); United 
States v. M. H. Pulaski Co., 243 U. S. 97, 105, 37 Sup. Ct. 346 (1917); Bark Elwin Kreplin, 4 
Benedict 413, 431 (D. C. N. Y. 1870); North German Lloyd S. S. Co. v. Hedden, 43 F. 17, 19 
(C. C. N. J. 1890); Five Per Cent Cases, 6 Court of Customs Appeals 291, 297 (1915). 
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from tax discrimination under the treaty and under Section 4229 applied 
thereafter to German vessels, evidenced by the practice of the United States 
and by the fact that Section 4229 was carried into the Revised Statutes in 
1873 and 1878 by express re-enactment.‘ 

As to the effect of the war on the treaty of 1828 and on Section 4229, the 
court holds that neither was abrogated by the outbreak of war. The court 
derives this conclusion from the fact that Section 4229 was never repealed, 
nor put out of force by resort to Section 4230, which provided for the con- 
tinuation of equality in tonnage taxes until reciprocity is denied by Prussia, 
to be evidenced by Presidential proclamation; and that it cannot be assumed 
that during the period 1919-1921 the United States intended to depart from 
the century-old policy and practice of reciprocal equality of tax treatment. 
The Government had contended, in defense, that the Presidential proclama- 
tion (effective November 11, 1921) was necessary to restore equality; but the 
court holds that the proclamation ‘‘has no independent significance,” and 
that it was ‘‘merely declaratory of the rights of the German vessels for ad- 
ministrative purposes.” 

While emphasizing the application of the relevant statutes, primarily for 
jurisdictional reasons, the court nevertheless states that the treaty of 1828 
was terminated on May 11, 1922, only, thus deciding a question which the 
Department of State had never decisively passed upon. In two letters the 
Department of State had held that the treaty was not in force in 1923 and 
in 1924.5 On the other hand, while admitting that the treaty was in 
force on April 6, 1917, the Department had not been willing to state 
at what date, then or thereafter, it regarded the treaty as having been 
terminated. 

The effect of war on treaties is a difficult and elusive legal question. In 
spite of the general statements frequently made by writers that war abro- 
gates treaties, the fact is, it is believed, that there is no general rule on the 
subject and that nations are at liberty to govern their relations after the out- 
break and at the termination of war as they choose. Some treaties remain 


4 The court thus differs from Judge Mack, who, in a similar case, came to the conclusion 
that the treaty, but not the statute, was operative after 1871 and during the period 1919- 
1921; Judge Mack believed that Section 4229 was abrogated by the formation of the German 
Empire in 1871, because “treaties are consensual in their nature; the obligations of its 
predecessor are deemed to be accepted by the successor state. The statute, however, is not 
consensual; it merely expresses a rule of conduct for the Executive Department which 
should not be enlarged beyond its terms.”” Rickmers Rhederei Aktiengesellschaft v. United 
States, 45 F. (2d) 413, 417 (D. C. N. Y. 1930). But inasmuch as the statute was designed to 
carry out the treaty, it is not apparent why the same construction does not apply to both, 
both standing or falling together. The Court of Claims so holds. 

5’ Letter of March 21, 1923, quoted in Goos v. Brocks, 117 Neb. 750, 755, 223 N. W. 18 
(1929) ; letter of Nov. 29, 1926, quoted in 40 Harv. Law Rev. 752, 756 (1927). The Supreme 
Court of Kansas had held in State ex rel. Miner v. Reardon, 120 Kan. 614, 616, 245 Pac. 158 
(1926), erroneously, it is believed, that the treaty was in force in 1924, the treaty being neces- 
sary to prevent the forfeiture of an inheritance under state law. 
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in force even during the war.’ Other treaties or provisions of treaties are 
suspended during the active prosecution of hostilities by reason of the fact 
that it is impractical to carry them out during that period, but they revive 
when the occasion that caused their temporary eclipse passes, especially if 
the two governments indicate by their conduct and general policy that they 
sointend. Other treaties, such as political treaties of alliance, are probably 
automatically abrogated. The test in a particular case is the intent of the 
parties, express, or implied, or inferable. In the Karnuth case,’ involving 
the right of unrestricted ingress and egress of Canadian subjects to and from 
the United States granted by the Jay treaty of 1794, the United States Su- 
preme Court had held that the right had been abrogated by the War of 1812. 
This decision, however, the only one in American history, it is believed, in 
which it has been judicially held that war abrogated a treaty,® was supported 
by an executive conclusion to the same effect, and the treaty, if deemed now 
in force, would have conflicted with the important restrictive immigration 
policy of the United States.° On the other hand, in the very quotation from 
Calvo (printed in Moore’s Digest, V, 385) on which the Supreme Court relied 
in the Karnuth case, it is stated that treaties relating to ‘customs and postal 
arrangements, conventions of navigation and commerce and agreements re- 
lating to private interests,” not ‘‘ having a political character,’ are suspended 
only until the cessation of hostilities. That seems, certainly in principle, the 
sounder view, and the language of Article 289 of the Treaty of Versailles to 


the effect that notified treaties shall ‘‘continue in effect,’’ is more consistent 
with temporary suspension than with 1917 abrogation.’!° In holding the 
Karnuth decision inapplicable to a reciprocal treaty provision for tax ex- 
emption, Judge Mack in the Rickmers case said: 


Such parts of treaties of commerce as affect at least the transportation 
of goods should, in my judgment, be so interpreted, if reasonably pos- 
sible, as again to bring about for that time the status which prevailed 
before the war. The resumption of trade relations marks a resumption 
of the ways of peace. The processes of law, at least in the absence of a 
contrary determination by the executive branch of the Government, 
should favor rather than retard the early restoration of pre-war condi- 
tions. A course of commercial conduct which has controlled the every- 
day relations between states for many years might well be deemed the 
normal concomitant of those relations. This view is supported by the 
fact that treaties of peace often provide for ‘“‘most favored nation”’ 
treatment (Crandall, supra, 452) indicating a complete willingness to 


° Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920), certiorari denied 254 U. S. 643, 41 
Sup. Ct. 14 (1920). 

7 Karnuth v. United States, 279 U. S. 231, 49 Sup. Ct. 274 (1929). 

8 See Comment in 38 Yale Law Jour. 514-520 (1929). 

* Letter from Mr. Bayard, Sec. of State, to Messrs. L. & E. Lehman, June 23, 1885, 
Moore’s Dig. V, 374. 

10 Senator Kellogg in his speech in the United States Senate, Sept. 28, 1921 (61 Cong. Rec. 
5862), said: ‘All of these treaties are abrogated by the Versailles Treaty equally for the bene- 
fit of the United States.” (Italics supplied.) 
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repair the breach. The war is, as has been aptly said, ‘‘an interlude of 
savage life,’ and its rigors ought not to be unduly prolonged by judicial 
construction." 


The Court of Claims, without referring to the Karnuth case, came to the 
same conclusion. Perhaps we are justified in inferring that the United 
States Supreme Court, by denying certiorari, also found no inconsistency be- 


tween the Karnuth and Flensburger decisions. 
Epwin M. BorcHarp 


RESPONSIBILITY FOR LOSSES IN SHANGHAI 


In a note to the Chinese Government in February, 1932, concerning the 
death of two British naval ratings in Shanghai, probably as a result of 
Chinese shell fire, the British Government stated that it ‘‘must, in this 
unfortunate conflict between China and Japan, hold each side responsible for 
any loss to British life and property that may be caused by their respective 
armed forces.’’! 

There has been extensive destruction of both life and property in Shanghai, 
involving nationals of China and of other countries. Doubtless the states 
whose nationals have suffered these losses will eventually present claims, 
and difficult questions will arise as to the location of responsibility for the 
losses. The problem is exceedingly complicated, and it is not proposed to 
examine it exhaustively in this comment. It seems questionable, however, 
whether the theory set forth in the British note is entirely satisfactory. 
It would be, in many cases, impossible to determine whether losses in an 
area of active fighting resulted from Chinese or Japanese fire. Further- 
more, it would seem that complete neglect of the circumstances which might 
justify one or the other state in using force hardly comports with conceptions 
of justice or the precedents which exist in regard to incidents of this kind. 

The writer believes that a principle more adequate frem both of these 
points of view would be to hold the state which exercised territorial jurisdic- 
tion at the place where the loss occurred responsible, in so far as it failed to 
exercise due diligence to prevent the injury, and in case it was exercising due 
diligence, to hold that state responsible whose military forces initiated the 
military operations in violation of existing international law and treaties. 
This statement is in harmony with Article 14 of the Draft Code on Re- 
sponsibility of States (E. M. Borchard, Reporter) prepared by the Harvard 
Research in International Law in 1929: ‘‘A state is responsible if an injury 
to an alien results from an act, committed within its territory, which is 
attributable to another state, only if it has failed to use due diligence to 
prevent such injury.’’? 


11 45 F. (2d) 413, 419 (D. C. N. Y. 1930). 

1 Statement in House of Commons by Sir John Simon, Foreign Minister, Feb. 18, 1932, 
quoted in Pacific Affairs, May, 1932, p. 416. 

2 This JouRNAL, Special Supplement, April, 1929, p. 196. 
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It is clear that war in the legal sense has not existed in Shanghai,’ and 
consequently responsibility for injuries must be determined by the law of 
peace. This principle has been recognized on many occasions when de 
facto hostilities have existed, particularly in the case of insurrections which 
have not been recognized as war. Thus, the Spanish Treaty Claims Com- 
mission recognized that ‘“‘although the insurrection in Cuba assumed great 
magnitude and lasted for more than three years, yet belligerent rights were 
never granted to the insurgents by Spain or the United States so as to create 
a state of war in the international sense which exempted the parent gov- 
ernment from liability to foreigners for the acts of the insurgents.’’* If 
war in the legal sense exists, both belligerents, under international law, 
escape responsibility except in so far as they have violated the laws of war 
and neutrality, and destruction of life and property, even of the nationals of 
third states within the theatre of war, if incidental to legitimate military 
operations against the enemy, would be in accord with those laws.’ Whether 
this rule would be modified in case a war were begun by one or both belligerents 
in violation of the League of Nations Covenant or the Kellogg Pact need not 
be considered here, although it is worth noting that the proposed Geneva 
protocol of 1924 (Art. 15) adopted the principle that ‘‘reparation for all 
losses suffered by individuals, whether civilians or combatants, and for all 
material damage caused by the operations of both sides, shall be borne by 
the aggressor state up to the extreme limit of its capacity.”’ ° 

The international law of peace in general holds a state responsible for 
injuries to aliens within the territory under its jurisdiction, if such in- 
juries are caused by the wrongful acts of its governmental authorities 
or could have been prevented by such authorities if they had exercised 
due diligence, always subject to the rule that local remedies must first be 
exhausted.’ 

In view of the special status of certain portions of Chinese territory, it 
should be emphasized that this responsibility lies with the state which 
exercises jurisdiction, irrespective of the location of sovereignty. Thus, in 
the leased areas of China, undoubtedly the lessee is primarily responsible for 

* Wright, this Journat, April, 1932, Vol. 26, p. 367. 

‘ Final report, Spanish Treaty Claims Commission, May 2, 1910, 61st Cong., 2nd Sess., 
Sen. Doc. 550, p. 4, and epitome of same in Special Report of William E. Fuller, 1907, p. 22. 

’Borchard, Diplomatic Protection of Citizens Abroad, N. Y., 1919, pp. 247, 251-252, 
citing many cases; Hall, International Law, 8th ed., p. 901 ff.; U. S. Rules of Land Warfare, 
1914, secs. 12, 220, 426; IV Hague Convention, 1907, Art. 4. 

* Miller, The Geneva Protocol, N. Y., 1925, pp. 80, 151, 205. See also Wright, The 
Outlawry of War, this Journan, January, 1925, Vol. 19, p. 83. 

™ The precedents are summarized in Harvard Research in International Law, Draft Code 
on Responsibility of States, commentary on Arts. 6, 7, 10 (this JourNa., Special Supple- 
ment, April, 1929, pp. 133-134, 149-167, 187-194). The contemporary opinion of states is 
indicated in League of Nations, Conference for the Codification of International Law, Bases 
of Discussion (V, Legal Questions, 1929), Vol. 3, Responsibilities of States, Arts. 7, 10, 27, pp. 
52-55, 62-67, 136-139. 
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protecting resident aliens.* The situation in the International Settlement 
of Shanghai is more doubtful, as China claims some jurisdiction therein. 
Police jurisdiction is, however, actually in the hands of the Shanghai Munici- 
pal Council, which has succeeded in excluding Chinese police authorities. 
Hence it is believed that the Shanghai Municipal Council and the states 
whose consuls form the supervisory authority thereof, should be regarded as 
exercising jurisdiction in the international settlement and as being primarily 
responsible for the safety of persons in that area. France should be regarded 
as similarly responsible in the French Concession in Shanghai.® Outside of 
these two areas, China undoubtedly exercises jurisdiction in Shanghai and 
the surrounding territory. 

It is believed, however, that in a situation of de facto war, such as that 
which existed in Shanghai during February, 1932, the normal rule of due 
diligence would not apply with respect to losses occurring in the actual 
theatre of hostilities as a result of such hostilities. According to the Span- 
ish Treaty Claims Commission ‘‘where an armed insurrection has gone 
beyond the control of the parent government, the general rule is that such 
government is not responsible for damages done to foreigners by the insur- 
gents.”’ This was elaborated to mean that “in order to recover for damages 
done by insurgents it was necessary for them (claimants) to allege and 
prove that at the time and place when and where the injury was done the 
Spanish authorities could, by due diligence, and should have prevented such 
injuries.” With respect to damages resulting from acts of the Spanish 
authorities, this commission held that ‘‘as war between Spain and the 
insurgents existed in a material sense, although not a state of war in the 
international sense, Spain was entitled to adopt such war measures for the 
recovery of her authority as are sanctioned by the rules and usages of 
international warfare. If, however, it be alleged and proved in any particu- 
lar case that the acts of the Spanish authorities or soldiers were contrary to 
such rules and usages Spain will be held liable in that case.”"® These rules 
would seem applicable in all cases where de facto hostilities have got beyond 
the control of the state with normal territorial jurisdiction. Thus, so far as 
damages in the theatre of war are concerned, the Shanghai Municipal Coun- 
cil, the French Concession authorities, and China would escape responsibility 
for wrongful or negligent exercise of territorial jurisdiction, unless the 
claimant could prove in a particular case that proper exercise of that jurisdic- 
tion could have prevented the injury. 

Such cases would probably be rare, and for determining responsibility for 
most of the damage it would be necessary to decide first whether either the 


® Willoughby, Foreign Rights and Interests in China, Baltimore, 1927, Vol. 1, pp. 480 f. 

*Op. cit., Vol. 1, pp. 498 ff.; Report of the Hon. Richard Feetham, C.M.G., to the 
Shanghai Municipal Council, Shanghai, 1931, Vol. 1, pp. 238 ff., Vol. 2, pp. 104 ff., 146 - 

10 Spanish Treaty Claims Commission, Final Report, see note 4 supra; Special Report of 
William E. Fuller, 1907, p. 25. 


C 
ing 

fie 

ag 

W 

su 
on 

co 

b 
sik 
ste 
ho 

b 
Ni 
| 

co 
ab 

B 

ca 
wc 
be 
int 

pr 

as 
de 

in 

fo 
los 
Su 
Tr 

St 

b 
pr 
Gc 

by 
bo 
cay 

19 
an 
™ 

a 


EDITORIAL COMMENT 589 


Chinese or the Japanese forces initiated military action in violation of exist- 
ing treaties or international law. If the Japanese activities were not justi- 
fied under the circumstances, then Japan would be liable for all of the dam- 
ages, whether sustained by Chinese nationals or by nationals of third states." 
With respect to damages sustained by Japanese nationals, the problem, in 
such circumstances, would be governed by the domestic law of Japan. If, 
on the other hand, Japan could show that her military activities were not 
contrary to existing treaties or rules of international law, but were justified 
by previous delinquencies on the part of China, then China would be respon- 
sible for the losses sustained by Japanese nationals and by nationals of third 
states. This would accord with the view taken by the United States in 
holding that Nicaragua was responsible, if any one, for the losses sustained 
by French and British nationals as a result of the bombardment of Greytown, 
Nicaragua by American naval forces in 1852." 

If investigation should show that both China and Japan were acting 
contrary to existing treaties and international law in initiating the hostilities 
about Shanghai, then it would seem that the principle, suggested in the 
British note, of allocating responsibility to the state whose armed forces 
caused the damage, would be applicable, but before such an investigation 
would be appropriate, the circumstances leading up to the hostilities should 
be investigated to ascertain whether they did not arise through violation of 
international law by one or the other of the contending parties. If such 


proved to be the case, that party would be liable for all the damage, in so far 
as the territorial authority was exercising due diligence. This mode of 
determining responsibility for injuries to individuals resulting from coercive 


11 France was held liable for Napoleon’s confiscations of American vessels in Dutch ports in 
1809-10; Peru was held not liable for injury to the American schooner Rampart at Callao 
because such injuries were committed by the Spanish authorities; the United States admitted 
responsibility, by implication, for losses to aliens resulting from its occupation of Vera Cruz 
in 1914; Germany was held liable for injuries to American citizens committed by German 
forces in Belgium, 1914-17; Great Britain and the United States were held liable for German 
losses resulting from their military activities in Samoa in 1899; see this JouRNAL, Special 
Supplement, April, 1929, p. 197; Moore, International Arbitrations, pp. 4473, 4603; Malloy, 
Treaties, etc., Vol. 2, p. 1595. 

® Moore, Digest of International Law, Vol. 2, p. 416 ff.; Vol. 6, p. 926 ff. The United 
States cited in support of its position the liability of Tuscany for injury to a British national 
by Austrian armed forces in Florence in 1852; the liability of Belgium for destruction of the 
property of French, British, Prussian and American nationals in Antwerp by the Netherland 
Government in 1830; the liability of Two Sicilies for confiscation of American ships at Naples 
by Murat in 1807; the non-liability of Great Britain for losses of foreigners resulting from her 
bombardment of Copenhagen in 1807, and from her bombardment of Canton in 1857. The 
case of Murat is discussed by Borchard (this JouRNAL, Special Supplement, April, 1929, p. 
196) as a case where “a mere substitution of government had occurred in the same state” 
and “the doctrine of state continuity would serve to hold the state responsible for acts of its 
several governments.” In the Copenhagen and Canton cases no opportunity seems to have 
been offered for impartial determination of the liability of Great Britain or of the territorial 
authorities. 
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measures short of war seems to be the accepted doctrine of international law, 
but until recently rules have been lacking to determine with precision the 
circumstances under which such measures would or would not be justifiable." 
The matter is not yet free from difficulty, but it seems clear that under 
Articles 10 and 12 of the Covenant, and Article 2 of the Kellogg Pact, a state 
which, on its own authority, applies coercive measures involving the use of 
armed force in the territory of another state has the burden of proving the 
existence of circumstances necessitating such extreme measures of defence." 
Quincy WRIGHT 


THE CUBAN RESERVATIONS AND THE REVISION OF THE STATUTE 
OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


The story of the Cuban reservations to the Protocol for the Revision of the 
Statute of the Permanent Court of International Justice is now ended. It 
must be acknowledged that the Cuban Government has shown courage in 
abandoning the position which it had taken up, and the spirit of conciliation 
which dictated its withdrawal of the reservations is wholly commendable; 
yet the incident as a whole is not a happy one, and the record reflects little 
credit on the government which caused it. 

The Protocol of Revision of September 14, 1929, was based upon the work 
of the Committee of Jurists which met in Geneva in March of that year, and 
in the membership of which no Cuban was included. At the first meeting of 
the second Conference of Signatories, on September 4, 1929, the representa- 
tive of Cuba, M. de Blanck, proposed that the task of revising the Statute 
should be postponed until the accession of the United States had been 
effected; he also expressed his government’s opposition to increasing the 
number of judges and to the provision that the sessions of the court should 
be permanent.! These views were not shared by other governments repre- 
sented at the conference, and the Cuban representative did not seem dis- 
posed to press them. M. de Blanck later participated in the debates, and 
offered at least one amendment; when he was named a member of the draft- 
ing committee of the conference, he took no part in its work, however, though 
at the final session of the conference he expressed no opposition to its conclu- 
sions. Nor did the Cuban representatives express any dissent when these 
conclusions were adopted by the Tenth Assembly of the League of Nations, 
or when the Protocol of Revision was opened to signature on September 14, 
1929. 

The Revision Protocol of September 14, 1929, provided (paragraph 4) that 
it should enter into force on September 1, 1930, “provided that the Council 


18 Wright, this Journa, October, 1924, Vol. 19, p. 756; January, 1925, Vol. 19, pp. 89 f., 
and supra notes 11 and 12. 

14 Wright, this Journa., April, 1932, Vol. 26, pp. 367-8. 

1 See the minutes of the Conference in League of Nations Document, C.514.M.173.1929. 
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of the League of Nations has satisfied itself that those Members of the 
League of Nations and States mentioned in the Annex to the Covenant 
which have ratified the Protocol of December 16, 1920, and whose ratifica- 
tion of the present Protocol has not been received by that date, have no ob- 
jection to the coming into force of the amendments of the Statute of the 
Court which are annexed to the present Protocol.’’? On August 16, 1930, the 
Cuban delegate accredited to the League of Nations addressed a letter to the 
Secretary-General of the League of Nations, stating that the Cuban Govern- 
ment objected to the entry into force of the amendments and basing the 
objection as follows:* 


Paragraph 4 of the Protocol is inconsistent, both in letter and spirit, 
with the Covenant of the League of Nations, the most general principles 
of international law, constitutional law and the established practice in 
contractual relations between countries. The system that this para- 
graph aims at setting up is an altogether unusual one, and is bound to 
destroy the firm foundations on which treaties now rest, since Article 
18 of the Covenant requires that treaties, before they can enter into 
force, should be expressly ratified and registered, with the Secretariat of 
the League. Since the Covenant is the basic charter of the League, 
whereby all its organs are governed, an absence of objections cannot be 
accepted as equivalent to ratification. The Protocol of September 
14th, 1929, which amends the previous Protocol, cannot therefore be 
regarded as being in force unless expressly ratified. The Protocol for 
the revision of the Statute of the Permanent Court of International 
Justice can enter into force only in accordance with the provisions of 
its third paragraph, it having been in this way and under these terms 
~~ the Protocol of December 16th, 1920, which it amends, entered into 
orce. 

From the practical point of view, my Government also considers, on 
grounds of general expediency, that there is no justification for putting 
into force the Protocol of September 14th, 1929, with an urgency for 
which there is no sufficient reason. The number of cases submitted to 
the Court for decision has not, so far, been large enough to make it 
necessary for that body to be in session throughout the whole winter. 
The number of judges may, if this is essential, be increased by the 
Assembly in accordance with the provisions of the Statute in force. 
As to the rule prohibiting judges from engaging in occupations of a pro- 
fessional nature, the present prohibition in Article 16 is, it would seem, 
adequate. The obligation for judges to reside permanently either at 
The Hague or at a short distance from that city might be regarded as 
creating a privilege in favour of one particular continent. This amend- 
ment was not, at the time that it was decided upon, prompted by any 
practical consideration, since there was no matter awaiting decision by 
the Court, nor any question laid before it. Up to January 19th of this 
year, no fresh case has been submitted to the Court for examination. 

From the financial point of view, moreover, the Cuban Government 


* League of Nations Document, C.492.M.156.1929.V. See also 1 Hudson, International 
Legislation, p. 582. 

* League of Nations Document, C.L.194(a).1930.V. For the writer’s analysis of these 
Teasons, see this JouRNAL, Vol. 25 (1931), p. 19. 
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objects to the increase in the salaries of the judges, holding the present 
time to be ill-chosen for this purpose in view of the crisis through which 
the country is passing and on account of which it has recently been 
compelled further to cut down its budget—on this occasion, by 100 
million pesos—by reducing every branch of its expenditure as much as 
possible. There is no clear necessity for the proposed increase. 


This letter was considered by the Council of the League of Nations on Sep- 
tember 9, 1930, and, of course, the conclusion was reached that ‘‘the condi- 
tions laid down in Paragraph 4 of the Protocol have not been fulfilled.’’4 
Thereafter, on the proposal of the Council, the Assembly voted on September 
12, 1930, to increase the number of judges to fifteen and to increase the 
salaries of the judges, and the representatives of Cuba made no objection. 
On January 5, 1931, the Cuban ratification of the Revision Protocol was 
deposited with the Secretariat of the League of Nations, containing reserva- 
tions as to paragraph 4 of the protocol and as to the amendment to Article 
23 of the Statute as contained in annex to the protocol. The ratification was 
transmitted with a covering letter of the Cuban Secretary of State, under 
date of December 4, 1930, which stated that ‘‘the Cuban Government con- 
sider that the Protocol will not affect the position of judges already elected,” 
and requested that the Secretary-General take note thereof. Following the 
procedure previously decided upon by the Council of the League of Nations,° 
the Secretary-General circulated copies of the Cuban ratification and cover- 
ing letter to all members of the League of Nations, to Brazil and to the 
United States of America, asking whether they were disposed to accept 
these reservations. Numerous replies were received, which were examined 
by the First Committee of the Twelfth Assembly in 1931. The effect of the 
replies was then stated 7 to be that (1) no objection had been raised to the 
reservation to paragraph 4 of the Revision Protocol; (2) a large number of 
members of the League of Nations found themselves unable to accept the 
reservation to the new text of Article 23 of the Court’s Statute; (3) the 
declaration in the covering letter was regarded as referring to a matter 
which the Assembly in 1930 considered to lie within the competence of the 
court itself.6 Under these circumstances, a maintenance of the Cuban 


* League of Nations Official Journal, 1930, p. 1313. 

5 League of Nations Document, C.L.4.1931.V. 

6 League of Nations Official Journal, 1927, p. 800. 

7 League of Nations Document, A.81.1931.V. 

®M. Pilotti, Rapporteur of the First Committee, made the following statement to the 
Assembly on September 25, 1930: ‘The First Committee considered that, if the Protocol of 
September 14th, 1929, enters into force at some future date, it would have no effect upon the 
term of office of judges elected at the present Assembly. 

“The Committee also considered the difficulties which might arise, after the entry into 
force of the Protocol, from the application of the new rules concerning disabilities laid down 
in Articles 16 and 17 of the revised Statute annexed to the said Protocol. Despite some 
divergence of view as to the substance of the question, the Committee recognised that the 
last paragraph of these articles, and in certain circumstances Article 18, empower the Court 
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reservations would have made it impossible for the Revision Protocol ever to 
be brought into force. The Cuban delegate read the following instruction 
to the First Committee, however, showing a “spirit of conciliation’ for 
which the Assembly expressed its gratitude:® 


If, as seems likely from the information which you have, Cuba is 
asked to withdraw its reservation upon the Convention dealing with the 
new Statute of the Permanent Court, we request you to state that the 
Government, having regard to the situation which you anticipate, 
would be disposed to ask the Senate to withdraw the reservations, 
and that this attitude does not arise from a change of view, but is due 
to its desire to contribute wholeheartedly to the development of the 
League of Nations and of its organs. The Chairman of the Committee 
of the Senate on Foreign Affairs, who has been consulted, has given a 
favourable reply. 


On October 29, 1931, President Machado sent a message to the Cuban 
Senate,!° asking that the matter be reconsidered in order that a contribution 
might be made to ‘‘the greater success of the functioning of the League of 
Nations and of the organizations created thereby.”” The reply of the Cuban 
Senate was favorable to a withdrawal of the reservations, and on February 
5, 1932, the Secretary-General of the League of Nations was informed by 
telegram that the government had decided to withdraw the reservations." 
On March 14, 1932, the following instrument, signed by the President, was 
deposited with the Secretariat of the League of Nations (translation) :” 


To Attu Wuo May See Turse Presents, Let It Be KNown: 


That the Executive Power ratified the Protocol for the Revision of the Statute of the Perma- 
nent Court of International Justice of September 14th, 1929, with the reservations made by 
the Cuban Senate concerning No. 4 of the Protocol and the new text of Article 23 of the 
Annex to the said Protocol when it approved the latter on November 22nd, 1930; 

That notwithstanding the unqualified acceptance by three countries of these reservations 
of the Cuban Government’s, the latter has taken into account the opinion of many other 
Governments which did not accept them, and the request to withdraw these reservations 
made to the Cuban Delegation at the last Assembly of the League of Nations, held in Sep- 
tember 1931, by the majority of the delegations there assembled; 

That the Cuban Senate having been asked, by my message of October 29th, 1931, to re- 
examine the question, it agreed on January 25th last to withdraw the said reservations; 

That the Government considers that in allowing its action to be influenced on this occasion 
by the feeling of the majority of the Assembly, it will contribute to the greater success of the 
League of Nations and of the Organisations created by it; 

For the above reasons the reservations made upon ratifying the Protocol of Revision of 
the Statute of the Permanent Court of International Justice of September 14th, 1929, are 
hereby abrogated as from to-day’s date, and the said ratification shall therefore take effect 
without the reservations to which it had been made subject. 


to give a decision in respect of any difficulties that might arise.” Records of the Eleventh 
Assembly, League of Nations Official Journal, Special Supplement No. 84, p. 131. 

* League of Nations Document, A.81.1931.V. 

0 For an English translation, see U. S. Bulletin of Treaty Information, No. 29, p. 2. 

" League of Nations Document, C.L.33.1932.V. 

® League of Nations Document, C.L.50.1932.V. 
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In faith whereof and for the purposes of their registration by and deposit with the Secre- 
tariat of the League of Nations, I give these presents signed by my hand, sealed with the 
Great Seal of Cuba and countersigned by the Secretary of State at Havana in the President’s 
Palace this 8th day of February, 1932. 


This action by the Cuban Government opens the way for a possible entry 
into force of the amendments to the Statute of the Court, set forth in the 
annex to the Protocol of September 14, 1929. The rapporteur of the First 
Committee of the Assembly in 1930 indicated that in the opinion of the First 
Committee the protocol might be brought into force by the ratifications of 
all states which have or may have ratified the Protocol of December 16, 
1920.'* This would mean that ratifications are now required by 46 members 
of the League of Nations and by Brazil. Paragraph 7 of the Revision 
Protocol provides that ‘‘for the purposes of the present Protocol the United 
States of America shall be in the same position as a State which has ratified 
the Protocol of December 16, 1920’’; hence, it would seem that, in addition 
to ratifications by the 47 states and members of the League of Nations which 
have ratified the Protocol of December 16, 1920, a ratification by the United 
States of America will also be required before the Revision Protocol may 
come into force. 

On June 1, 1932, the Revision Protocol had been ratified by 40 of the 53 
signatories, including one state which does not seem to have ratified the 
Protocol of December 16, 1920. Ratifications are still required, before the 
amendments to the Statute of the Court may become effective, by Abyssinia, 


Brazil, Chile, Lithuania, Panama, Peru, United States of America, Uruguay 
and Venezuela. The Revision Protocol has also been signed on behalf of 
Bolivia, Costa Rica, Dominican Republic, Guatemala, Nicaragua and 
Paraguay, none of which states has ratified it; but as these states have not 
ratified the Protocol of December 16, 1920, their ratifications of the Revi- 
sion Protocol would not seem to be required for its entry into force. 
Maney O. Hupson 


ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law held its 26th annual meeting 
in Washington, pursuant to the announcement and program previously sent 
to the members of the Society, from April 28 to April 30, the opening session 
starting at eight o’clock on the evening of the 28th and the meeting closing 
with a dinner at the Willard Hotel on the evening of the 30th. 

Dr. Scott selected as the subject of his presidential address for the opening 
session ‘‘A single standard of morality for the individual and the state,” 
using as his text President Cleveland’s special message to Congress of 
December 18, 1893, in which he said: 


I mistake the American people if they favor the odious doctrine that 
there is no such thing as international morality; that there is one law for 


18 Records of the Eleventh Assembly, League of Nations Official Journal, Special Supple- 
ment No. 84, p. 131. 
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a strong nation and another for a weak one, and that even by indirection 
a strong Power may with impunity despoil a weak one of its territory. 


The law of nations is founded upon reason and justice, and the rules 

of conduct governing individual relations between citizens or subjects of 

a civilized state are equally applicable as between enlightened nations. 
Using the decision in the case of Daimler Co. v. Continental Tyre and Rubber 
Co., in which the House of Lords of Great Britain looked behind the corpo- 
rate entity and decided according to the nationality of the persons who 
actually controlled the company, Dr. Scott argued that ‘‘the common mother 
of the English-speaking commonwealths has, after much reflection and with 
no little hesitation, repudiated the monstrous doctrine that a company 
formed of human beings is an artificial person, separate and distinct from its 
stockholders, and the principle applies equally in the case of the members of 
a body politic or state, or of human beings organized for a lesser purpose.” 

Instead of limiting the opening session to the Secretary’s brief summary of 
international events, and the President’s address, this year the experiment 
was tried of having the subject of the President’s address discussed by some 
of the Vice Presidents. The remarks of Mr. Charles Henry Butler, Mr. 
Frederic R. Coudert and Professor Jesse 8. Reeves, on Dr. Scott’s speech 
added considerably to the interest of the evening and seem to justify the ex- 
pectation that the innovation will be continued at future annual meetings, 

The principal subject for discussion at the annual meeting was the treaty 
situation in the Far East. In order to give better opportunity for freedom 
of discussion, two round table conferences were provided, one on the morning 
of Friday, April 29, which was presided over by Mr. John V. A. MacMurray, 
former American Minister to China and now Director of the Walter Hines 
Page School for International Relations at Johns Hopkins University; and 
the other in the afternoon of the same day, presided over by Mr. Stanley K. 
Hornbeck, Chief of the Division of Far Eastern Affairs of the Department of 
State. Both Mr. MacMurray and Mr. Hornbeck made interesting and 
valuable suggestions as to the course of the discussion in their remarks open- 
ing the round table conferences over which they respectively presided. 

The morning round table conference was devoted to the nature and inter- 
pretation of treaties, and more especially to the subject of treaties made 
under duress and the doctrine of rebus sic stantibus. Mr. Charles Henry 
Butler, author of the Treaty-Making Power of the United States, and Mr. 
Edgar Turlington, of the Bar of the District of Columbia and lecturer on inter- 
national law at Clark University, led the discussion of treaties made under 
duress, while President William Cullen Dennis, of Earlham College, and 
Professor Joseph P. Chamberlain, of Columbia University, led the discus- 
sion on the doctrine of rebus sic stantibus. 

Preceding the discussion at the round table conference in the afternoon, a 
paper was read entitled ‘‘Treaty Obligations and Treaty Observance in 
Manchuria,” prepared by Mr. E. T. Williams, Agassiz Professor (emeritus) 
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of Oriental Languages and Literature at the University of California, who, 
before his resignation from the American diplomatic service a few years ago, 
had spent practically his entire life in intimate contact with the diplomatic 
problems of the Far East. Following Mr. Williams’ paper, the general sub- 
ject of the enforcement of treaty obligations was taken under consideration. 
The specific question of self-help and self-defense was taken up and the dis- 
cussion led by Professor Harold S. Quigley, of the University of Minnesota, 
and Professor Kenneth W. Colegrove, of Northwestern University. A paper 
on “Collective Rights and Duties” was read by Professor Quincy Wright, of 
the University of Chicago, and the discussion was started by Mr. Edward A. 
Harriman of the Bar of the District of Columbia. 


The second question on the program, international loans and international | 
law, was taken up at the evening session on Friday, the 29th. Professor | 


Edwin M. Borchard, of Yale University Law School, read a valuable paper 
on the history of the subject and the attitude of text-writers and govern- 


ments, and made detailed suggestions as to the law to be applied. He was | 


followed by Mr. William K. Jackson, Vice President and General Counsel] of 
the United Fruit Company, who brought out especially the relation of loans 


due by the government of one nation to the citizens of another, and the pri- q 
vate property of citizens of the latter within the territory of the former. ; 
Professor Ernst H. Feilchenfeld, of the Harvard University Law School, © 
then analyzed the difference between loans by individuals to governments | 


and loans by governments to governments, and discussed in connection with 
the latter topic the legal situation of reparations and inter-allied debts. 

The third subject on the program, the international law of air navigation, 
was taken up on the afternoon of Saturday, April 30th. Professor George 
Grafton Wilson, of Harvard University, read the leading paper, and the dis- 
cussion was opened by Colonel Clement L. Bouvé, American Agent, Mixed 
Claims Commissions, United States and Mexico, and Mr. Blewett Lee, of the 
New York Bar. This discussion provided an opportunity for the advocates 
of freedom of the air-space and of sovereignty of the air-space to come to- 
gether at close range for the airing of their opposing views. 

The business of the Society was transacted at two meetings of the Execu- 
tive Council, one on the afternoon of the 28th and the other at noon on the 
30th, and at a meeting of the Society on the morning of the 30th. M. 
Charles Dupuis, Director of the Ecole Libre des Sciences Politiques, Paris, 
was unanimously elected an honorary member of the Society. All of the 
active officers and most of the honorary officers were reélected. The prin- 
cipal changes were the election of Professor Philip Marshall Brown and Dr. 
Leo S. Rowe as honorary Vice Presidents, and the election of Professor Man- 
ley O. Hudson to succeed the late Dr. David Jayne Hill as a Vice President. 
The following were added to the Executive Council to serve until 1935: Hollis 
R. Bailey, J. V. A. MacMurray, Denys P. Myers, Harold S. Quigley, Bessie 
C. Randolph, Irvin Stewart, John B. Whitton, George T. Weitzel. 
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At the dinner which closed the meeting the President of the Society acted 
as toastmaster. The Ambassador of Poland, His Excellency Tytus Filipo- 
wicz, delivered an address entitled ‘‘The Accomplished Senator,” in which he 
called attention to the work of Laurentius Grimalius Goslicki, Senator and 
Chancellor of Poland and later Bishop of Poznan, who published in Venice 
in the year 1568 two Latin volumes entitled De Optimo Senatore. Ambassa- 
dor Filipowicz pointed out the liberal principles of government advocated by 
Goslicki and the similarity of his views with the American democratic ideal 
as expressed in the Declaration of Independence. 

Another speaker at the dinner was Dr. Herbert Kraus, Professor of Inter- 
national Law at the University of Géttingen, who deplored the tendency to 
confine the science of international law within too legalistic limits, and sug- 
gested that its exponents should return to the views of the founders who 
sought to establish international morality as the basis of the relations of 
nations. Dr. Kraus also advocated that international lawyers should give 
more attention to psychological and other non-legal elements which now 
exercise so much influence in determining the foreign policies of governments. 

Sefior Don Emilio Codesido Bello, of Chile, designated by Honduras as its 
member of the Guatemala-Honduras Boundary Tribunal, now sitting in 
Washington under the presidency of the Chief Justice of the United States, 
made a short address in homage to his grandfather, Andrés Bello, whose book 
entitled Principios de Derecho de Jentes appeared exactly a century ago, and 
was not only the first work on international law in Spanish in the Western 
Hemisphere, but was also the first systematic treatise in any language ap- 
pearing in America, North or South. Chancellor Kent’s lectures, which 
appeared in 1826, were fragmentary, and Bello’s work antedated by four 
years the appearance of the work of Henry Wheaton, which was destined to 
become the North American classic of international law. 

The final address of the evening was delivered by the Honorable J. Charles 
Linthicum, who, after an interesting explanation of the functions in the 
treaty-making power of the United States, of the Committee on Foreign 
Affairs of the House of Representatives, of which he is Chairman, deplored the 
delay of the Senate in acting on the protocols for the adherence of the United 
'4 States to the Permanent Court of International Justice, and proposed that 
the United States adhere to the court by means of an act of Congress ap- 
propriating the amount which the United States would pay as a court mem- 
ber. An act of Congress could be passed by a majority in both Houses, 
thus avoiding the necessity of a two-thirds majority in the Senate which is 
required for the ratification of a treaty. Mr. Linthicum expressed the view, 
that if such an act were passed, the President of the United States would 
have authority to enter into negotiations to enable this government to par- 
ticipate in the election of the judges of the court. Mr. Linthicum has since 
introduced such a bill in Congress. 

There were about 140 members and their guests at the closing dinner. 
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The attendance at all the sessions of the Society was large, many members 
in addition to those on the program took part in the discussions, and the 
debates at times became very animated. The presiding officers were on 
several occasions required to call for order. 

A pleasant social diversion for the members of the Executive Council was 
provided by the Hungarian Minister in Washington, His Excellency Count 
Lazlo Szechenyi, who entertained them at luncheon at the Legation on Fri- 
day, April 29th. 

Following the practice of previous years, a verbatim report was kept of all 
the proceedings, and a volume is now ready containing the full text of the 
prepared addresses as well as of the extemporaneous remarks and discussions. 
The volume will be distributed to all members and others who have sent in 
their subscriptions. 

GrorcE A. Finca 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop Fresruary 16, 1932—May 15, 1932 


(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. I. J. I., Bulletin de I’Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser., U. 8. Executive Agreement Series; G. B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; J. A. L., Journal of Air Law; L. N. 
M. S., League of Nations Monthly Summary; L. N. O. J., League of Nations Official 
Journal; L. N. Q. B., League of Nations Quarterly Bulletin; L. N. T. S., League of Na- 
tions Treaty Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State 
Department; T. J. B., Treaty Information Bulletin, U. S. State Department; U. S.C. R., 
U. S. Commerce reports. 


August, 1931 

21 GERMANY—UNION OF SoutH Arrica. Exchanged ratifications of agreement re- 
specting registration of patents, models and designs, arranged by exchange of notes 
on April 23 and May 12, 1930. Text: G. B. Treaty Series, no. 14 (1932). 

September, 1931 

11 and December 16 GrERMANY—UNITED Srates. Reciprocal recognition of load line 
certificates effected by exchange of notes. Hz. Agr. Ser., no. 31. 

October, 1931 

30 Brazic—Perv. Exchanged ratifications of radiotelegraph convention signed at 
Lima on Dec. 31, 1928. P. A. U., June, 1932, p. 440. 

November, 1931 

12-13 NETHERLANDS—UNITED States. Agreement for waiver of passport visa fees for 
non-immigrants arranged by exchange of notes. 7. /. B., Feb., 1932, p. 18. 

December, 1931 

10 France—Portuaau. Exchanged ratifications of treaty of arbitration and con- 
ciliation dated July 6, 1928. 7. J. B., April, 1932, p. 1. 

14. Provisional most-favored-nation commercial agreement ar- 
ranged by exchange of notes. U.S.C. R., April 18, 1932, p. 179. 

14 Hesaz—Yemen. Signed treaty of friendship and bon voisinage. B. I. N., Jan. 7, 
1932. 

17. Provisional most-favored-nation commercial agreement 
became effective by exchange of notes at Santiago. U.S.C. R., March 28, 1932, 
p. 759. 


22 to January 5, 1932 Germany—Unirep Srates. Signed agreement for collect-on- 
delivery service. 7. J. B., Feb., 1932, p. 17. 


January, 1932 


2  Avustria—Brazit. Agreement for most-favored-nation treatment arranged by 
exchange of notes. U.S.C. R., May 23, 1932, p. 483. 
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FranceE—RvumaniA. Signed supplementary agreement to most-favored-nation 
commercial treaty of Aug. 27, 1930, with new Rumanian duty concessions. Text: 
U.S. C. R., March 21, 1932, p. 700. 
20 Norway—Unirtep States. Customs treatment of importations for consular offices 
and officers arranged by exchange of notes. Hz. Agr. Ser., no. 32. 


February, 1932 


6 to May 11 Far Eastern Crisis. On Feb. 6, the Committee of Enquiry set up at 
Shanghai under Art. 15 of the Covenant submitted its first report. Text: L. N. 
Doc. A [Eztr.] 3. 1982. VII. On Feb. 16, the members of the League Council, 
other than China and Japan, sent appeal to Japan for peace, to which Japan replied 
on Feb. 23, with note and declaration. The Council met on Feb. 19 to consider 
request of China of Jan. 29, under Art. 15 of the Covenant. Resolution was 
adopted to submit dispute to the Assembly, which should convene on March 3. 
Text: L. N. M.S., Feb., 1932, pp. 41-52. On Feb. 19, the Commission of Enquiry 
arrived in Japan, and on the same day the American, British, French, and Italian 
ministers delivered four-power notification to Japan holding her responsible for 
jeopardy to lives and property during Shanghai conflict, to which Japan replied 
on Feb. 23. Text: U.S. Daily, Feb. 23-24, 1932. On Feb. 24, a letter of Secretary 
of State Stimson to Senator Borah on Nine-Power Treaty and the Far Eastern 
policy of the United States, was made public. Text: N. Y. Times, Feb. 25, 1932, 
p.8. Press releases, Feb. 27, 1932, p. 201. Times (London), Feb. 25, 1932, p. 14. 
On Feb. 29, the Council met again for consideration of new developments and 
proposals for a truce and a peace conference to be held at Shanghai. L.N.M.S., 
Feb., 1932, p. 50. Press releases, March 5, 1932, p. 239-243. L.N. Doc. A. [Eztr.] 
4.1982. VII. On March 2, Japan sent explanatory note to League of Nations on 
Shanghai incidents. Text: L. N. Doc. A. [Eztr.] 6.1932. VII. Special session of 
the Assembly opened at Geneva on March 3, and on March 11, adopted resolution 
on Far Eastern policy, with declaration on non-recognition of “any situation, 
treaty or agreement contrary to Covenant or Pact of Paris,” and which also pro- 
vided for a committee of nineteen members, to report on methods for settlement 
of the dispute. On March 16, the Committee of Nineteen held its first meeting. 
L. N. M. 8S., March, 1932, pp. 80-110. On March 11, Secretary Stimson issued 
statement commending Assembly resolution. U.S. Daily, March 14, 1932, p. 3. 
On March 17, the Committee of Nineteen asked reports from China and Japan 
regarding evacuation of Manchuria, and on March 22 a formal acceptance of a 
truce at Shanghai by China and Japan was announced. N. Y. Times, March 18 
and 22, 1932, p.1. On April 30, the League of Nations Assembly in plenary session 
adopted resolution submitted to it by the Committee of Nineteen. Text: Press 
releases, May 7, 1932, p.410. U.S. Daily, May 3, 1932, p.3. L.N.M.S., April, 
1932, p. 133. On May 5, China and Japan signed truce agreement ending hostili- 
ties, which had begun on Jan. 28, 1932. It provides for a joint commission of the 
Powers to assist in evacuation. Text: Press releases, May 14, 1932, p. 466. N. Y. 
Times, May 10, 1932, p. 2. Cmd. 4077. On May 10, the Japanese cabinet de- 
cided to withdraw all troops from Shanghai within one month. B. J. N., May 26, 
1932, p. 18. On May 11, the preliminary report of the Commission of Enquiry 
was published. Cd. 4078. 

17.to March 21 France—Unrrep States. Ambassador Claudel and Acting Secretary of 
state exchanged correspondence concerning adhesion of Denmark to international 
agreement of May 18, 1904, on the white slave trade. Text: 7. J. B., March, 
1932, p. 12. 

23 FrancE—Litavuania. Denunciation by Lithuania of most-favored-nation agree- 
ment of July 18, 1928, came into force. U.S.C. R., May 30, 1932, p. 540. 
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24 Far Eastern Pouicy or THE UNitep Srates. Letter of Secretary of State Stimson 
to Senator Borah on Nine-Power Treaty and the Far Eastern policy of the United 
States was made public. Text: N. Y. Times, Feb. 25, 1932, p. 8. Press releases, 
Feb. 27, 1932, p. 201. Times (London), Feb. 25, 1932, p. 14. 


25 Satvapor—UnirTep States. Refusal to recognize new government of Salvador 
explained by Secretary Stimson. U.S. Daily, Feb. 26, 1932, p. 3. 


March, 1982 
1 Coryricut Laws. Reciprocal copyright relations, established between the United 
States and Greece by presidential decree in Greece and by proclamation of the 
President of the United States, came into operation. Text: U.S. Daily, March 1, 
1932, p. 2. 


Economic Sanctions. Committee on Economic Sanctions headed by Dr. Nicholas 
Murray Butler, and sponsored by the Twentieth Century Fund, issued report 
recommending that Pact of Paris be implemented by a protocol or treaty providing 
for consultative action by the signatory nations and application of economic 
sanctions as means of preventing armed conflict. It also recommended that the 
United States call a conference of the signers of the Pact of Paris to frame an 
amendment for action against aggressors. N. Y. Times, March 2 and 14, 1932, 
pp. 7 and 4. 


GreEcE—UniTep Srates. Arrangement for reciprocal copyright relations came 
into effect on March 1, by proclamation of President of the United States. T7./.B., 
Feb., 1932, p. 14. 


2to April8 Danupe Customs ScHEeME. On March 2, France addressed a memorandum 
to Great Britain, Italy, and Germany urging their coédperation for economic and 
financial reconstruction of Danube countries, particularly Austria and Hungary. 
Text: Times (London), March 18, 1932, p. 13. On March 15, Germany gave 
detailed answer, opposing the Tardieu plan. N.Y. Times, March 17, 1932, p. 10. 
On March 22, Dr. Benes elaborated his views in a speech to the Czechoslovak 
Parliament, and the next day Austria, Hungary, and Yugoslavia made official 
declarations of policy on Tardieu plan. N. Y. Times, March 24, 1932, p. 9. 
The British reply of March 24, instead of accepting the French suggestion for a 
preliminary agreement between the five Danube states, proposed a conference of 
French, British, Italian, and German representatives to consider a Danubian 
economic agreement. N.Y. Times, March 25, 1932, p.8. On March 26, Premier 
MacDonald sent out invitations to a conference in London, which met from April 6 
to 8, and adjourned without result, as the Tardieu plan was unacceptable to 
Germany, Italy, and Czechoslovakia. N. Y. Times, April 7-9, 1932. Times 
(London), April 9, 1932, p. 12. 


GrerMany—Honaary. Signed agreement providing for a clearing agreement be- 
tween the national banks of the two countries. B. J. N., March 17, 1932, p. 17. 


GrermMaNny—Itaty. Signed additional accord to most-favored-nation treaty dated 
Oct. 21, 1925. U.S.C. R., May 2, 1932, p. 295. Text: Europe, May 28, 1932, 
p. 698. 


LEAGUE oF Nations AssEMBLY. For the second time in its history the Assembly 
met in special session, under Art. 15 of the Covenant, to consider Sino-Japanese 
dispute. Fifty states were represented. L. N. M.S., March, 1932. 

Avustria—ITaty. Signed agreement in Genoa providing for creation of a customs 


council to facilitate trade with Italy, especially by lowering railway freights. 
B. I. N., March 17, 1932, p. 10. 
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FranceE—Honaary. Signed commercial agreement in Budapest to overcome ex- 
change difficulty caused by fact that Hungarian currency could not be used for 
external payments. B.J.N., March 17, 1932, p. 17. 


France—Itaty. Signed new commercial agreement, providing limited most- 
favored-nation treatment, replacing agreement of Nov. 13, 1922. U.S.C. R., 
May 9, 1932, p. 357. Text: Hurope, May 28, 1932, p. 696. 


BRIAND, ARISTIDE. Died in Paris. Times (London), March 8, 1932, pp. 15 and 19. 
L. N. M.S8., March, 1932, p. 111. 


Huneary—Itaty. Signed convention in Rome to facilitate trade through the 
creation of a joint board for railway rates and other measures. B.J.N., March 17, 
1932. 

8 to April19 PERMANENT Court oF INTERNATIONAL JusTicE. 24th ordinary session 
closed on March 8 after rendering advisory opinion, by eight votes to six, that the 
difference of opinion between Greece and Bulgaria over the interpretation of the 
Moloff-Kaphandaris agreement of Dec. 9, 1927, was not a dispute within the mean- 
ing of Art. 8 of that instrument. B.J.N., March 17, 1932, p. 25. L.N.M.S., 
March, 1932, p. 114. On April 11 an application was filed by the Governments of 
Great Britain, France, Italy, and Japan in proceedings against Lithuania con- 
cerning interpretation of statute of Memel. N. Y. Times, April 15, 1932, p. 6. 
Times (London), April 16, 1932, p. 11. On April 19, the court convened 25th 
session for hearing of dispute between France and Switzerland over Free zone 
dispute. N.Y. Times, April 20, 1932, p. 4. C.S. Monitor, April 18, 1932, p. 1. 
L. N. M.S8., April, 1932, p. 141. 

AeosTRIA—YuGosLavia. Signed commercial treaty which had been provisionally 
put into effect on July 19, 1931. U.S.C. R., June 6, 1932, p. 597. 

DENMARK—ToRKEY. Signed treaty of arbitration and conciliation at Geneva. 
T. I. B., April, 1932, p. 1. 

9 to April18 IrisH Free State. On March 9, Eamon de Valera was elected president 
of the Executive Council, and on March 22 the British House of Commons received 
notice of his plan to remove oath of allegiance from the Constitution. Text of 
notice: N. Y. Times, March 23, 1932, p. 1. On April 12, correspondence between 
British Government and Valera was published. Times (London), April 12, 1932, 
p. 9. Text of bill for removal of oath of allegiance: Times (London), April 23, 
1932, p. 14. N. Y. Times, April 23, 1932, p. 5. On April 18, financial agreement 
between Great Britain and Irish Free State was published. Times (London), 
April, 19, 1932, p. 16. Cmd. 4061. 

9-16 Mancnovuxvo. Henry Pu Yi, inaugurated as dictator of the new republic, pro- 
claimed independence and severance of ties with China. N.Y. Times, March 10, 
1932, p. 14. On March 16, official request for recognition of the new government 
was received at State Department. U.S. Daily, March 17, 1932, p. 1. 

Non-REcOGNITION OF ConqusEst. Secretary Stimson commended League of Nations 
Assembly resolution of March 11, in statement on recognition of territory gained 
by conquest as incompatible with League Covenant and Pact of Paris. Text: 
N. Y. Times, March 12, 1932, p. 8. U.S. Daily, March 14, 1982, p. 3. 


PanaMA—UNiTeEp Srates. Signed convention adding a new article to convention 
of June 6, 1924, for prevention of smuggling of intoxicating liquors. Press notice, 
March 25, 1932. T.J. B., March, 1932, p. 10. 
15-22 InTERNATIONAL Sugar Counciu. Held meeting in Paris to discuss Chadbourne and 
other plans, and reached agreement on guaranty. N. Y. Times, March 16-23, 
1932, pp. 37 and 33. 
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15 Iraty—Sparin. Signed agreement in Rome regulating commerce and navigation. 
N. Y. Times, March 27, 1932, p. 15. Text: Hurope, May 28, 1932, p. 700. U.S. 
C. R., May 2, 1932, p. 295. 


15 to April14 Memet. On March 15, Germany demanded measures of redress from 
Lithuania in note to governments signatory of Memel convention, and on March 23 
sent note of protest to these powers against dissolution of the Memel Diet the day 
before. N. Y. Times, March 16 and 24, 1932, pp. 8 and 4. Analysis of case: 
N. Y. Times, March 27, 1932, III, 1. On April 14 the terms of reference to the 
Permanent Court of International Justice for hearing on the Memel dispute were 
issued. Six points: N. Y. Times, April 15, 1932, p. 6. Cur. Hist., June, 1932, p. 
362. 


16 to April22 DisaARMAMENT CONFERENCE. Adjourned on March 16 for Easter recess. 
L. N. M. S., March, 1932, p. 110. On April 17, Secretary Stimson arrived in 
Geneva to examine progress made by the conference. Times (London), April 18, 
1932, p. 12. On April 19, the General Committee of the Disarmament Conference 
established principle that reduction of armaments must be in accordance with 
Art. VIII of the League covenant. Times (London), April 20, 1932, p. 15. On 
April 22, the British proposal for qualitative disarmament was adopted. U. S. 
Daily, April 23, 1932, p. 1. B. JZ. N., March 17-May 12, 1932. L. N. M.S., 
April, 1932, p. 118. 


GENERAL Cuiaims Commission (U. S. and Panama). Members of commission 
established under General Claims Convention, signed July 28, 1926, announced 
by State Department. Sefior Don M. Cruchaga Tocornal neutral presiding com- 
missioner. Press releases, March 19, 1932, p. 280. Inauguration of the commis- 
sion on April 1. Wash. Post. April 1, 1932, p. 3. 


Cotompra—Itaty. Signed treaty of arbitration and conciliation. B.J.N., March 
31, 1932. 


Russta—UnirTep States. Oral statement was issued by State Department con- 
cerning unchanged attitude on recognition question. C.S. Monitor, March 21, 
1932, p. 1. 


CzECHOSLOVAKIA—FRANCE. Signed supplementary agreement to most-favored- 
nation treaty of July 2, 1928, canceling certain duty concessions in that treaty. 
U.S.C. R., May 23, 1932, p. 483. 


23 to May 12 PrerMANENT Court or INTERNATIONAL Justice. Secretary Stimson sent 
open letter to Senate Foreign Relations Committee in regard to protection of 
American interests in matter of advisory opinions. U.S. Daily, March 24, 1932, 
p.1. Text: N. Y. Times, March 24, 1932, pp. 1 and 12. On May 2, Hon. J. C. 
Linthicum introduced into the House, H. J. Res. 378, providing an appropriation 
of $53,000 as the contribution of the United States to the expenses of the Permanent 
Court of International Justice for 1932. Cong. Rec., May 2, 1932. Hearings were 
held by the House Committee on Foreign Affairs on the Linthicum resolution. On 
May 12 the Senate Committee on Foreign Relations voted to report resolution of 
ratification favorably. U.S. Daily, May 13, 1932, p. 1. Text of report: Senate 
report 758, 72d Cong., 1st sess. 


24to April13  Danuse Rewer. On March 24, the League of Nations Financial Com- 
mittee issued its report on Austria, Bulgaria, Greece, and Hungary, recommending 
a new loan to Austria. N.Y. Times, March 25, 1932, p.8. LZ. N. Doc. C. 334. M. 
199. 1932. II. A. Times (London), March 26, 1932, p.9. Cur. Hist., May, 1932, 
p- 191. On April 13, the League Council adopted resolution requesting coéperation 
between Great Britain, France, Germany, Italy, and Finance Committee of the 
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League of Nations regarding financial crisisin Danubian states. Text: U.S. Daily, 
April 14, 1932, p. 2. 

24 Mexico—Spain. Announced that terms of agreement had been reached for settle- 
ment of claims against Mexico arising from revolutionary movements from 1910 to 
1921. N.Y. Times, March 25, 1932, p. 9. 

26 GERMANY—PoLaND. Signed a customs agreement which confirms the custom 
status of 1931. U.S. Daily, March 31, 1932, p. 3. U.S.C. R., April 11, 1932, 
p. 117. 

29 to April9 GerMAN SHort Term Crepits. Negotiations were opened in Berlin for a 
standstill agreement for the foreign short term debts of German public borrowers, 
which were not covered by the standstill agreement of Jan. 23d, which applied only 
to short-term credits advanced by foreign banks to banking and industrial con- 
cerns. On April 9, a one year moratorium (till March 15, 1933) for the short term 
debts of the Federal States, municipalities and communes was signed, to come into 
operation ten days after the creditors had acquiesced in it. B. J. N., April 14, 
1932, pp. 13-14. Times (London), April 11, 1932, p. 11. The agreement came 
into force on May 2. B.J.N., May 12, 1932, p. 12. 

30-31 INTELLECTUAL CoépERATION. Executive Committee of the International Commit- 
tee on Intellectual Coéperation met in Paris to consider reports of China mission, 
moral disarmament, libraries, school books, etc. L.N.M.S., April, 1932, p. 129. 

31 Cyprus. Colonial office issued report dated Feb. 20, 1932, by Sir Ronald Storrs, on 
disturbances in Cyprus, in October, 1931. B. J. N., April 14, 1932, p. 14. 


April, 1932 
1 Austria—Hounaary. Most-favored-nation commercial treaty signed June 30, 1931, 
denounced by Austria, to terminate on June 30, 1932. U.S.C. R., May 2, 1932, 
p. 295. 
Inp1a. Chamber of Princes adopted resolution declaring that the States would enter 
an All-India Federation under certain guarantees. B. J. N., April 14, 1932, p. 17. 


Danzia. Committee of Jurists, instructed by League Council to advise it on question 
of utilization by Poland of the port of Danzig, met at Geneva. L.N.M.S., April, 
1932, p. 131. 

ALBANIA—UNITED States. Signed treaty of naturalization, superseding that signed 
on Jan. 21,1931. T.J. B., April, 1932, p. 7. 

BetLo Centenary. Governing Board of Pan American Union adopted resolution of 
Minister of Guatemala for coéperation in celebration of 100th anniversary of the 
publication of The Principles of the Law of Nations by Don Andrés Bello, the first 
book on international law published in Spanish in America. Text of resolution: 
P. A. U., June, 1932, p. 433. 

Hart1—Unirtep Srates. Certain questions concerning provisions of treaty signed 
Sept. 16, 1915, relating to finances, economic development, etc., the additional act 
and protocol signed March 28, 1917, and Oct. 3, 1919, were raised in Haiti’s note 
of Dec. 22, 1931 to the American Minister, who replied on April 6, 1932, setting 
forth the position of the United States on these questions. 7. J. B., April, 1932, 
p. 6. Text: Press releases, April 23, 1932, p. 365. Cur. Hist., June, 1932, p. 335. 
N.Y. Times, April 19, 1932, p. 11. 

6 to May 4 Pan American ConFERENCE. On April 6, the Governing Board of the Pan 
American Union adopted resolution for postponement of 7th International Amer- 
ican Conference, scheduled to meet in Montevideo December, 1932, if acceptable to 
Uruguay. Text: U. S. Daily, April 11, 1932, p. 2. On May 4 the Governing 
Board approved the regulations of the seventh conference, postponed its meeting 
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until December, 1933, and adopted an explanatory statement. Text: Wash. Post, 
May 5, 1932, p. 12. P. A. U., June, 1932, p. 388. Program of the conference: 
B. de la Coép. Int., March, 1932, p. 758. 


Mrxep Ciarms Commission (United Statesand Germany). First meeting held since 
appointment as umpire of Mr. Justice Owen J. Roberts. Press releases, April 9, 
1932, p. 349. 


Irish Free State—UNI0n or Sourn Arrica. Text of telegraphic correspondence 
exchanged on April 2, 7 and 8 on subject of oath of allegiance, made public. Times 
(London), April 9, 1932, p. 12. B. J. N., April 14, 1932, p. 16. Cmd. 4056. 


GreAT BritaIn—GuaTEMALA. Notes exchanged respecting boundary between 
Guatemala and British Honduras, published as Cmd. 4050. B. J. N., April 14, 
1932, p. 17. 


GreEAT Britain—Hounaary. Protocol signed in January, 1932, for suspension of 
certain payments due by Hungary under international agreement of April 28, 1930, 
published as Cmd. 4052. B.J.N., April 14, 1932, p. 17. 


12-30 INTERNATIONAL LABOR CONFERENCE. 16th session held in Geneva with 48 states 
represented. Times (London), April 13-30, 1932. Hurope, May 21, 1932, p. 666. 
Resolution to hold world economic conference, adopted with support of all great 
Powers, except Great Britain, was submitted to League of Nations Council, which 
adjourned the question until September Assembly. WN. Y. Times, June 3, 1932, p. 
4. 


12-15 LeaauE or Nations Counciu. Held special meeting to consider report and recom- 
mendations of Financial Committee on aid to Austria, Greece, Bulgaria, and 
Hungary. Times (London), April 13-16, 1932, p.11. ZL. N. M.S., April, 1932, 
p. 121. 


LiravuaANia—PortuGaL. Signed treaty of commerce and navigation at Paris. 
U. 8S. C. R., May 30, 1932, p. 540. 

Great Brirain—PortuaaL. Exchanged ratifications of convention, signed July 9, 
1931, regarding legal procedure in civil and commercial matters. Text: G. B. Treaty 
Series, no. 13 (1932). 


JAPAN—PortTuUGAL. Signed most-favored-nation commercial treaty. U.S.C. R., 
May 23, 1932, p. 483. 


Buutearia. Declared partial moratorium on external debt payments. B. J. N., 
April 28, 1932, p. 12. 

GREEK Dest Moratorium. Premier Venizelos announced suspension on May 1 of 
all payments on the foreign public debt. C.S. Monitor, April 15, 1932, p. 1. 


LiravaNnia—UNnitep States. Arrangement for reciprocal reduction of visa fees 
came into force. 7. J. B., April, 1932, p. 18. 

16-21 Danuse States Revier. Regional conference summoned by International Cham- 
ber of Commerce held at Innsbruck, attended by committees of International 
Chamber in ten states. B. J. N., April 28, 1932, p. 12. World trade, May, 1932, 
p. 7. Times (London), April 18-21, 1932. 

19 ARGENTINA—CHILE. Ultimatum presented by Chile on April 6 concerning Trans- 
Andine railway traffic, resulted in suspension of passenger traffic on the railway. 
B. I. N., April 28, 1932, p. 12. 

19 Foreign INvESTMENTS. Conference to discuss methods of protecting interests of 
American holders of foreign bonds held at State Department. C. S. Monitor, 
April 19, 1982. U.S. Daily, April 18, 1932, p. 2. 


12 
15 
15 
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22 Frytanp—Rvossia. Signed a conciliation treaty to form an integral part of the pact 
of non-aggression initialed on Jan. 21, 1932. N.Y. Times, April 23, 1932, p. 4. 

22 Peru—Great Brirain. President Sanchez Cerro was authorized to request from 
the Permanent Court of International Justice a revision of the Swiss Federal Court’s 
award in 1922 arbitration between Peru and Great Britain in ‘Brea and Parinas” 
petroleum concession. C.S. Monitor, April 22, 1932, p. 1. 

23 Canapa—NeEw ZEALAND. Signed trade agreement for reciprocal preferential tariff 
treatment. U.S.C. R., May 9, 1932, p. 356. 

25 CaLenpaR. Note sent to League of Nations by United States in reply to note of 
Feb. 5, 1932, approved proposals for fixed feast days if religious groups should also 
approve. Text: U. S. Daily, May 14, 1932, p.1. Press releases, May 14, 1932, 
p. 495. 

25 Iraty—Yvuaosiavia. Signed agreement in Rome supplementary to Treaty of 
commerce and navigation of 1924. B.J. N., April 28, 1932, p. 19. 

27 FrancE—UNITEp States. Signed treaty settling certain questions relative to double 
taxation. T7.J.B., April, 1932, p.14. N.Y. Times, April 28, 1932, p. 11. 


May, 1982 

4 Estonra—Rvssia. Signed pact of non-aggression 11 Moscow providing for peaceful 
settlement of disputes. C. S. Monitor, May 6, 1932. B. J. N., May 12, 1932, 
p. 21. Text: Soviet Union R., June, 1932, p. 142. 

4 RATIFICATION ProcepuRE. Governing Board of Pan American Union approved 
report of special committee on procedure to be followed in deposit of instruments 
of ratification of treaties and conventions of which the Pan American Union is the 
depository. P. A. U., June, 1932, p. 437. 

5 AFGHANISTAN—HEJAZ AND NEJp. Signed treaty of friendship in Mecca. B. J. N., 
May 12, 1932, p. 13. 

6 DovumeEr, Pau. President of France was assassinated by Paul Gorguloff, a Russian. 
Times (London), May 7, 1932, p. 12. 

9 LEAGUE oF Nations Councit. Opened 67th session in Geneva and decided to ask 
advisory opinion of Permanent Court of International Justice on interpretation of 
convention banning night work of women. N. Y. Times, May 10, 1932, p. 2. 

9 LitrLe ENTENTE ALLIANCE. New military pact, signed simultaneously in Prague, 
Bucharest, and Belgrade by representatives of Czechoslovakia, Rumania and 
Yugoslavia, is a renewal of old defensive alliance for united action in case of attempt 
at restoration of Hapsburgs to Hungary. C.S. Monitor, May 10, 1932, p. 2. 

10 NETHERLANDS—UNITED States. Correspondence of Jan. 29 and Nov. 16, 1931, 
concerning renovation by certain Netherlands firms of American inedible white 
grease, made public by Department of State. Press releases, May 14, 1932, 
p. 469. 

11 LeacvuE oF Nations Bupeet. British memorandum on budget received at Geneva, 
accompanied by table showing total annual estimates for past ten years’ expendi- 
tures, which had risen from 20 million odd gold frances to over 3144 millions. Pro- 
posal for enquiry into the budget was later withdrawn. B. J. N., May 26, 1932, 
p. 32. 

13 FRANCE—FRENCH INDo-CuHInNA. Signed commercial agreement in Paris. B. J. N., 
May 26, 1932, p. 12. 

13-16 Litre ENTENTE ConFERENCE. Eleventh annual conference held at Belgrade for 
discussion of disarmament, reparations, etc. Plan for Danubian coéperation was 
rejected. N.Y. Times, May 14, 1932, p. 10. C.S. Monitor, May 16, 1932, p. 1. 
B. I. N., May 26, 1932, p. 25. 
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Mexico—Perv. Diplomatic relations severed by Mexico following request by 
Peru for withdrawal of Mexican minister and his staff. N. Y. Times, May 15, 
1932, p. 1. 


Crvi Aviation. Committee of Experts of the Disarmament Conference published 
its report on internationalism of civil aviation. B. J. N., May 26, 1932, p. 21. 


INTERNATIONAL CONVENTIONS 


AERIAL NaviGaTION. Paris, Oct. 13, 1919. Protocol. Paris, June 15, 1929. 
Ratification: Japan. Mar. 25, 1932. T. J. B., April, 1932, p. 10. 


AGRICULTURAL MortGaGE Crepit Company. Geneva, May 21, 1931. 


Ratification deposited: Rumania. Feb. 4, 1932. TJ. B., Feb., 1932, p.13. L.N.O.J., 
April, 1932. 


ARBITRATION CLausEs. Geneva, Sept. 24, 1923. 
Ratifications: 
Greece. Jan. 15, 1932. L.N.O.J., Feb., 1932. 
Brazil. Feb. 5, 1932. T.J. B., April, 1932, p.12. N.0O.J., April, 1932. 


ARMAMENTS TRUCE ResouutTion. Geneva, Nov. 1, 1931. 
Adhesion,: Guatemala. Jan. 19, 1932. L.N.O.J., April, 1932. 


Arms TraFFic. Geneva, June 17, 1925. 
Ratification: Canada (with reservations). Wash. Post, May 10, 1932, p. 1. 


AsyLuM CoNVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Dominican Republic. April 8, 1932. 7. J. B., April, 1932, p. 7. 


Cuecks. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Adhesion deposited: Nicaragua. March 16, 1932. 7. J. B., April, 1932, p. 15. L. N. 
O. J., April, 1932. 


Cuecks. Convention and Protocol. Geneva, March 19, 1931. 
Adhesion deposited: Nicaragua. March 16, 1932. T. J. B., April, 1932, p. 15. L. N. 
O. J., April, 1932. 
Ratification deposited: Great Britain and Northern Ireland. Jan. 13, 1932. T. J. B., 
Feb., 1932, p. 15. 


Cuecks. Stamp Laws. Geneva, March 19, 1931. 
Adhesion deposited: Nicaragua. March 16, 1932. T. J. B., April, 1932, p. 15. L. N. 
O. J., April, 1932. 
Ratification: Great Britain and Northern Ireland. Jan 13,1932. L.N.O.J., Feb., 1932. 


Civir War. Havana, Feb. 20, 1928. 

Ratification deposited: Dominican Republic. April 8, 1932. 7. J. B., April, 1932, p. 4. 
CoLuisions IN INLAND NaviaaTIon. Geneva, Dec. 9, 1930. 

Accession: Portugal. March 1, 1932. L. N.O.J., April, 1932. 


CoUNTERFEITING CURRENCY AND ANNEX. Geneva, April 20, 1929. 
Ratification: Union of Soviet Russia. Jan. 17,1932. Soviet Union R., May, 1932, p. 110. 


EMPLOYMENT OF CHILDREN IN INDustRY. Washington, Nov. 28, 1919. 
Ratification: Albania. March 17, 1932. L.N.O.J., April, 1932. 


Exuisitions. Paris, Nov. 22, 1928. 
Ratification deposited: Portugal. Jan. 11, 1932. T. J. B., Feb., 1932, p. 20. 


Forcep Lasor. Geneva, June 28, 1930. 
Ratification: Denmark. Feb. 11, 1932. L. N.O.J., April, 1932. 
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ForEIGN ARBITRAL Geneva, Sept. 26, 1927. 
Ratification deposited: Greece. Jan. 15, 1932. T. J. B., Feb., 1932, p. 13. 
Accession deposited: Great Britain (on behalf of Leeward Islands). March 9, 1932 
T. I. B., April, 1932, p. 13. L. N. O. J., April, 1932. 


INSPECTION OF EmiGrRaAnts. Geneva, June 5, 1926. 
Ratifications: 
Albania. March 17, 1932. 
France [with reservation]. Jan. 13, 1932. LZ. N.O.J., April, 1932. 
INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Brazil. Jan. 26, 1932. T. J. B., March, 1932, p. 1. 
LiegutsHips. Lisbon, Oct. 23, 1930. 
Ratification deposited: Belgium. Feb. 10, 1932. T. J. B., March, 1932, p. 15. L. N. 
O. J., April, 1932. 


Loap Ling Convention. London, July 5, 1930. 
Ratification deposited: Latvia. Jan. 29, 1932. T.J. B., March, 1982, p. 15. 


Maritime Nevutrauiry. Havana, Feb. 20, 1928. 
Ratifications deposited: 
Bolivia. March 9, 1932. 
United States. March 22, 1932. T.J.B., March, 1932, p. 2. 


MaritTIME Sienats. Lisbon, Oct. 23, 1930. 
Ratification deposited: Belgium. Feb. 10, 1932. T. J. B., March, 1932, p. 15. L. N. 
O. J., April, 1932. 
Moror VreuHIcLes TaxaTION. Geneva, March 30, 1931. 
Ratification: Denmark and Portugal. L. N.O. J., Feb., 1932. 
Accession: Bulgaria. March 5, 1932. L.N.O.J., April, 1932. 
Narcotic Drues. Geneva, July 13, 1931. 
Ratification (by President): United States. April 8, 1932. 7. J. B., April, 1932, p. 8. 
Accession: Nicaragua. March 16, 1932. T.J. B., April, 1932, p.8. L. N.O.J., April, 
1932. 
NaTIonaLity. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12, 1930. 
Ratification deposited: Great Britain and Northern Ireland. T. J. B., Feb., 1932, p. 5. 


NATIONALITY. Protocol on Statelessness. The Hague, April 12, 1930. 
Ratification deposited: Great Britain and Northern Ireland. T. J. B., Feb., 1932, p. 5. 


Nationatity. Special Protocol on Statelessness. The Hague, April 12, 1930. 
Ratification: Great Britain and Northern Ireland, etc. L.N.O.J., Feb., 1932. T./.B., 


Feb., 1932, p. 5. 
Nicgut Work oF WoMEN. Washington, Nov. 28, 1919. 
Ratification: Albania. March 17, 1932. L. N.O.J., April, 1932. 
Nicut Work or Youna Persons. Washington, Nov. 28, 1919. 
Ratification: Albania. March 17, 1932. ZL. N.O.J., April, 1932. 
Opium ConvENTION. 2d. Final Protocol. The Hague, Jan. 23, 1912. 
Signature: Latvia. Jan. 18, 1932. T.J. B., Feb., 1932, p.13. L.N.O.J., April, 1932. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Signature: Colombia (with declaration). Jan. 6, 1932. T. J. B., April, 1932, p. 3. 
Ratification deposited: Peru. March 29, 1932. T.J. B., April, 1932, p.3. L. N. 0. J. 
April, 1932. 
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PERMANENT Court oF INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Signature: Ethiopia. April 15, 1932. 7.7. B., April, 1932, p. 3. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Signature: Ethiopia. April 15, 1932. T.J. B., April, 1932, p. 3. 
Withdrawal of reservations when ratifying protocol: Cuba. Feb. 25,1932. Text of message 
of President of Cuba to Cuban Senate and reply: 7. J. B., Feb., 1932, pp. 1-4. L. N. 
O. J., April, 1932. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Signature. Geneva, Dec. 16, 
1920. 
Ratification deposited: Peru. March 29, 1932. T.J. B., April, 1932, p.3. L.N.O.J., 
April, 1932. 


PostaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Ratification deposited (Convention, final protocol, regulations for execution, air mail, parcel 
post agreement): United States. Feb. 29,1932. T.J. B., Feb., 1932, p. 17. 
Signature: Peru. April 27, 1932. C.S. Monitor, April 28, 1932, p. 1. 


PREVENTION OF War. Geneva, Sept. 26, 1931. 
Ratification deposited: Peru. March 29, 1932. T.J. B., April, 1932, p. 2. 
List of signatures: L. N. O. J., April, 1932. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: Brazil. March 23, 1932. T.J. B., April, 1932, p. 5. 


PRIVATE INTERNATIONAL Law. Havana, Feb. 13, 1928. 
Ratifications deposited: 
Bolivia. March 9, 1932. 
Venezuela. March 19, 1932. 7.7. B., March, 1932. p. 2. 


Pusiic Orrice. Rome, Dec. 9, 1907. 
Adhesion: Hejaz and Nejd. Jan. 21, 1932. T. J. B., April, 1932, p. 7. 


RADIOTELEGRAPH CONVENTION AND ReGuLaTtions. Washington, Nov. 25, 1927. 
Ratification deposited: Dominican Republic. April 9, 1932. T.J. B., April, 1932, p. 18. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Brazil. March 23, 1932. T. J. B., April, 1932, p. 5. 


Reuier Union. Geneva, July 12, 1927. 
Ratification deposited: Turkey. March 10,1932. T.J. B., April, 1932,p.8. L.N.0O.J., 
April, 1932. 
RENUNCIATION OF WaR. Paris, Aug. 27, 1928. 
Adhesion deposited: Iraq. March 23, 1932. T. J. B., March, 1932, p. 3. 
Roap Sianats. Geneva, March 30, 1931. 
Accession: Monaco. Jan. 19, 1932. L.N.0O.J., Feb., 1932. 


SpirzpeRGEN. Paris, Feb. 9, 1920. 
Adhesion: Poland. T. J. B., March, 1932, p. 8. 


TaRIFF AGREEMENT. Oslo, Dec. 22, 1930. 
Came into force: Feb. 7, 1932. U.S.C. R., April 4, 1932, p. 52. 


Triptycus. Geneva, March 28, 1931. 
Signature: Bulgaria and Sweden. L. N.O. J., April, 1932. 


UNEMPLOYMENT ConvENTION. Washington, Nov. 28, 1919. 
Ratification: Netherlands. Feb. 6, 1932. L. N.O.J., April, 1932, p. 954. 
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UNIVERSAL Postat Unton. Convention and Arrangements. London, June 28, 1929. 
Ratifications deposited: 
Cuba. Sept. 21, 1931. 
Danzig. Nov. 27, 1931. 
Morocco (Spanish zone). Dec. 14, 1931. T. J. B., Feb., 1932, p. 16. 


WEEELY Rest 1n INpustry. Geneva, Nov. 17, 1921. 
Ratification: Sweden. Dec. 22, 1931. L. N.O.J., Feb., 1932. 


WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratification deposited: Portugal. March 1, 1932. T.J. B., March, 1932, p. 16. L. N. 
O. J., April, 1932. 


Wuatine. Geneva, Sept. 24, 1931. 
Signatures (12 states): United States. March 31, 1932. L. N.O.J., April, 1932. Press 
releases, April 2, 1932, p. 329. U.S. Daily, April 1, 1932, p.1. 7.7. B., March, 1932, 
p. 15. 


Waiter Stave TRADE. Geneva, Sept. 30, 1921. 
Accession: Zanzibar. Jan. 14, 1932. L. N. O. J., Feb., 1932, p. 279. T. J. B., Feb., 
1932, p. 12. 


M. Auice MatTrHEews 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


SUPREME COURT OF THE UNITED STATES 


Harry M. BuackMer v. THE UNITED STATES OF AMERICA 
(284 U.S. 421) 
February 15, 1932 


By virtue of the obligations of petitioner’s citizenship, the United States retained its 
authority over him, and he was bound by its laws made applicable to him in the foreign 
country in which he resided. For disobedience to its laws through conduct abroad, he was 
subject to punishment in the courts of the United States. There is no question of interna- 
tional law with respect to such exercise of authority, but solely of the purport of the munici- 
pal law which establishes the duties of the citizen in relation to his own government. Nor 
can it be doubted that the United States possesses the power inherent in sovereignty to re- 
quire the return to this country of a citizen residing elsewhere, whenever the public interest 
requires it, and to penalize him in case of refusal. It is also beyond controversy that one of 
the duties which the citizen owes to his government is to support the administration of justice 
by attending its courts and giving his testimony whenever he is properly summoned. 

The jurisdiction of the United States over its absent citizen, so far as the binding effect of 
its legislation is concerned, is a jurisdiction in personam, and he is personally bound to take 
notice of the laws that are applicable to him and to obey them. The mere service of a sub- 
poena upon a citizen in a foreign country notifying him of the requirement of his government 
that he shall return, is in no sense an invasion of any right of the foreign government, and the 
citizen has no standing to invoke any such supposed right. 

While consular privileges in foreign countries are the proper subject of treaties, it does not 
follow that every act of a consul, e.g., any communication with citizens of his own country, 
must be predicated upon a specific provision of a treaty. The intercourse of friendly nations, 
permitting travel and residence of citizens of each in the territory of the other, presupposes 
and facilitates such communications. 


Mr. Chief Justice Huaues delivered the opinion of the court. 

The petitioner, Harry M. Blackmer, a citizen of the United States resident 
in Paris, France, was adjudged guilty of contempt of the Supreme Court of 
the District of Columbia for failure to respond to subpoenas served upon 
him in France and requiring him to appear as a witness on behalf of the 
United States at a criminal trial in that court. Two subpoenas were issued, 
for appearances at different times, and there was a separate proceeding with 
respect to each. The two cases were heard together, and a fine of $30,000 
with costs was imposed in each case, to be satisfied out of the property of 
the petitioner which had been seized by order of the court. The decrees 
were affirmed by the Court of Appeals of the District (49 F. (2d) 523) and 
this court granted writs of certiorari. 

The subpoenas were issued and served, and the proceedings to punish for 
contempt were taken, under the provisions of the Act of July 3, 1926, c. 762, 
44 Stat. 835, U. S. C., Tit. 28, secs. 711-718. The statute provides that 

‘The Act is as follows: “Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That whenever letters rogatory shall issue 
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whenever the attendance at the trial of a criminal action of a witness abroad, 
who is “‘a citizen of the United States or domiciled therein,”’ is desired by the 
Attorney General, or any assistant or district attorney acting under him, the 
judge of the court in which the action is pending may order a subpoena to 


out of any court of the United States, either with or without interrogatories addressed to any 
court of any foreign country, to take the testimony of any witness, being a citizen of the 
United States or domiciled therein, and such witness, having been personally notified by it 
according to the practice of such court, to appear and testify pursuant to such letters roga- 
tory and such witness shall neglect to appear, or having appeared shall decline, refuse, or 
neglect to answer to any question which may be propounded to him by or under the author- 
ity of such court, to which he would be required to make answer were he being examined 
before the court issuing such letters, the court out of which said letters issued may upon 
proper showing order that a subpoena issue addressed to any consul of the United States 
within any country in which such witness may be, commanding such witness to appear be- 
fore the said court at a time and place therein designated. 

“Sec. 2. Whenever the attendance at the trial of any criminal action of a witness, being 
a citizen of the United States or domiciled therein, who is beyond the jurisdiction of the 
United States, is desired by the Attorney General or any assistant or district attorney acting 
under him, the judge of the court before which such action is pending, or who is to sit in the 
trial of the same, may, upon proper showing, order that a subpoena issue, addressed to any 
consul of the United States within any country in which such witness may be, commanding 
such witness to appear before the said court at a time and place therein designated. 

“Sec. 3. It shall be the duty of any consul of the United States within any country in 
which such witness may be at the request of the clerk of the court issuing any subpoena un- 
der this Act or at the request of the officer causing such subpoena to be issued, to serve the 
same personally upon such witness and also to serve any orders to show cause, rules, judg- 
ments, or decrees when requested by the court or United States marshal, and to make a 
return thereof to the court out of which the same issued, first tendering to the witness the 
amount of his necessary expenses in traveling to and from the place at which the court sits 
and his attendance thereon, which amount shall be determined by the judge on issuing the 
order for the subpoena and supplied to the consul making the service. 

“Sec. 4. If the witness so served shall neglect or refuse to appear as in such subpoena 
directed, the court out of which it was issued shall, upon proof being made of the service and 
default, issue an order directing the witness to appear before the court at a time in such order 
designated to show cause why he should not be adjudged guilty of contempt and be pun- 
ished accordingly. 

“Sec. 5. Upon issuing such order the court may, upon the giving of security for any dam- 
ages which the recusing witness may have suffered, should the charge be dismissed (except 
that no security shall be required of the United States), direct as a part of such order that 
the property of the recusing witness, at any place within the United States, or so much 
thereof in value as the court may direct shall be levied upon and seized by the marshal of said 
court in the manner provided by law or the rule of the court for a levy or seizure under execu- 
tion, to be held to satisfy any judgment that may be rendered against such witness in the 
proceeding so instituted. 

“Sec. 6. The marshal, having made such levy, shall thereupon forward to the consul of 
any country where the recusing witness may be a copy of the order to show cause why such 
witness should not be adjudged guilty of contempt with the request that said consul make 
service of the same personally upon the recusing witness, and shall cause to be published such 
order to show cause and for the sequestration of the property of such witness, in some news- 
paper of general circulation in the district within which the court issuing such order sits, one 
each week for six consecutive weeks. 
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issue, to be addressed to a consul of the United States and to be served by 
him personally upon the witness with a tender of travelling expenses. Secs. 
2,3. Upon proof of such service and of the failure of the witness to appear, 
the court may make an order requiring the witness to show cause why he 
should not be punished for contempt, and upon the issue of such an order 
the court may direct that property belonging to the witness and within the 
United States may be seized and held to satisfy any judgment which may be 
rendered against him in the proceeding. Secs. 4,5. Provision is made for 
personal service of the order upon the witness and also for its publication in a 
newspaper of general circulation in the district where the court is sitting. 
Sec. 6. If, upon the hearing, the charge is sustained, the court may adjudge 
the witness guilty of contempt and impose upon him a fine not exceeding 
$100,000, to be satisfied by a sale of the property seized. Sec. 7. This stat- 
ute and the proceedings against the petitioner are assailed as being repug- 
nant to the Constitution of the United States. 

First. The principal objections to the statute are that it violates the due 
process clause of the Fifth Amendment. These contentions are (1) that 
the ‘‘Congress has no power to authorize United States consuls to serve 
process except as permitted by treaty’’; (2) that the Act does not provide 
“‘a valid method of acquiring judicial jurisdiction to render personal judg- 
ment against defendant and judgment against his property”’; (3) that the 
Act “‘does not require actual or any other notice to defendant of the offense 
or of the government’s claim against his property”’’; (4) that the provisions 
“for hearing and judgment in the entire absence of the accused and without 
his consent”’ are invalid; and (5) that the Act is “‘arbitrary, capricious and 
unreasonable.”’ 

While it appears that the petitioner removed his residence to France in 
the year 1924, it is undisputed that he was, and continued to be, a citizen of 
the United States. He continued to owe allegiance to the United States. 
By virtue of the obligations of citizenship, the United States retained its au- 
thority over him, and he was bound by its laws made applicable to him in a 
foreign country. Thus, although resident abroad, the petitioner remained 
subject to the taxing power of the United States. Cook v. Tait, 265 U.S. 
47, 54, 56. For disobedience to it laws through conduct abroad he was sub- 


“Sec. 7. On the return day of such order or any later day to which the hearing may by 
the court be continued, proof shall be taken; and if the charge of recusancy against the wit- 
ness shall be sustained, the court shall adjudge him guilty of contempt and, notwithstanding 
any limitation upon the power of the court generally to punish for contempt, impose upon 
him a fine not exceeding $100,000 and direct that the amount thereof, with the costs of the 
proceeding, be satisfied, unless paid, by a sale of the property of the witness so seized or lev- 
ied upon, such sale to be conducted upon the notice required and in the manner provided for 
sales upon execution. 

“Sec. 8. Any judgment rendered pursuant to this Act upon service by publication only 
may be opened for answer within the time and in the manner provided in section 57 of the 
Judicial Code.” 
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ject to punishment in the courts of the United States. United States v. 
Bowman, 260 U.S. 94, 102. With respect to such an exercise of authority, 
there is no question of international law,? but solely of the purport of the 
municipal law which establishes the duties of the citizen in relation to his 
own government. While the legislation of the Congress, unless the con- 
trary intent appears, is construed to apply only within the territorial juris- 
diction of the United States, the question of its application, so far as citizens 
of the United States in foreign countries are concerned, is one of construc- 
tion, not of legislative power. American Banana Company v. United Fruit 
Company, 213 U. S. 347, 357; United States v. Bowman, supra; Robertson 
v. Labor Board, 268 U. 8. 619, 622. Nor can it be doubted that the United 
States possesses the power inherent in sovereignty to require the return to 
this country of a citizen, resident elsewhere, whenever the public interest 
requires it, and to penalize him in case of refusal. Compare Bartue and the 
Duchess of Suffolk’s Case, 2 Dyer’s Rep. 176b, 73 Eng. Rep. 388; Knowles 
v. Luce, Moore 109, 72 Eng. Rep. 473.4. What in England was the pre- 
rogative of the sovereign in this respect pertains under our constitutional 
system to the national authority which may be exercised by the Congress by 
virtue of the legislative power to prescribe the duties of the citizens of the 
United States. It is also beyond controversy that one of the duties which 
the citizen owes to his government is to support the administration of justice 
by attending its courts and giving his testimony whenever he is properly 
summoned. United States v. Blair, 250 U.S. 269, 281. And the Congress 
may provide for the performance of this duty and prescribe penalties for dis- 
obedience. 

In the present instance, the question concerns only the method of enforc- 
ing the obligation.’ The jurisdiction of the United States over its absent 
citizen, so far as the binding effect of its legislation is concerned, is a jurisdic- 

2 “The law of nations does not prevent a State from exercising jurisdiction over its subjects 
travelling or residing abroad, since they remain under its personal supremacy.’’ Oppen- 
heim, International Law, 4th ed., Vol. I, sec. 145, p. 281; Story, Conflict of Laws, 8th ed., 
sec. 540, p. 755; Moore’s International Law Digest, Vol. II, pp. 255, 256; Hyde, International 
Law, Vol. I, sec. 240, p. 424; Borchard, Diplomatic Protection of Citizens Abroad, sec. 13, 

. 21, 22. 

“* Compare The Nereide, 9 Cranch. 388, 422, 423; Rose v. Himely, 4 Cranch. 241, 279; 
The Apollon, 9 Wheat. 362, 370; Schibsby v. Westenholz, L. R. 6 Q. B. 155, 161. LIllustra- 
tions of acts of the Congress applicable to citizens abroad are the provisions found in the 
chapter of the Criminal Code relating to “Offenses against Operations of Government”’ 
(U. S. C., Tit. 18, chap. 4; United States v. Bowman, 260 U. S. 94, 98-102) and the provi- 
sions relating to criminal correspondence with foreign governments, Act of January 30, 1799, 
1 Stat. 613, U. S. C., Tit. 18, sec. 5. 

4 See, also, Hyde, op. cit., Vol. I, sec. 381, pp. 668, 669. 

’ The instant case does not present the questions which arise in cases where obligations 
inherent in allegiance are not involved. See Pennoyer v. Neff, 95 U. S. 714; Galpin v. Page, 
18 Wall. 350, 369; Harkness v. Hyde, 98 U.S. 476, 478; Riverside & Dan River Cotton Mills 
v. Menefee, 237 U. S. 189, 193; McDonald v. Mabee, 243 U. S. 90, 92; Wuchter v. Pizzutti, 
276 U.S. 13. 
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tion in personam, as he is personally bound to take notice of the laws that 
are applicable to him and to obey them. United States v. Bowman, supra. 
But for the exercise of judicial jurisdiction in personam, there must be due 
process, which requires appropriate notice of the judicial action and an op- 
portunity to be heard. For this notice and opportunity the statute provides. 
The authority to require the absent citizen to return and testify necessarily 
implies the authority to give him notice of the requirement. As his attend- 
ance is needed in court, it is appropriate that the Congress should authorize 
the court to direct the notice to be given and that it should be in the custom- 
ary form of a subpoena. Obviously, the requirement would be nugatory, if 
provision could not be made for its communication to the witness in the for- 
eign country. The efficacy of an attempt to provide constructive service in 
this country would rest upon the presumption that the notice would be 
given in a manner calculated to reach the witness abroad. McDonald v. 
Mabee, 243 U. 8S. 90, 92. The question of the validity of the provision for 
actual service of the subpoena in a foreign country is one that arises solely 
between the Government of the United States and the citizen. The mere 
giving of such a notice to the citizen in the foreign country of the require- 
ment of his government that he shall return is in no sense an invasion of any 
right of the foreign government and the citizen has no standing to invoke any 
such supposed right. While consular privileges in foreign countries are the 
appropriate subjects of treaties,’ it does not follow that every act of a consul, 
as, €. g., in communicating with citizens of his own country, must be predi- 
cated upon a specific provision of a treaty. The intercourse of friendly 
nations, permitting travel and residence of the citizens of each in the terri- 
tory of the other, presupposes and facilitates such communications. In 
selecting the consul for the service of the subpoena, the Congress merely 
prescribed a method deemed to assure the desired result but in no sense es- 
sential. The consul was not directed to perform any function involving 
consular privileges or depending upon any treaty relating to them, but sim- 
ply to act as any designated person might act for the government in convey- 
ing to the citizen the actual notice of the requirement of his attendance. 
The point raised by the petitioner with respect to the provision for the serv- 
ice of the subpoena abroad is without merit. 

As the Congress could define the obligation, it could prescribe a penalty 
to enforce it. And as the default lay in disobedience to an authorized di- 
rection of the court, it constituted a contempt of court and the Congress 
could provide for procedure appropriate in contempt cases. The provision 
of the statute for punishment for contempt is applicable only “upon proof 
being made of the service and default.’’ Sec. 4. That proof affords a 
proper basis for the proceeding, and provision is made for personal service 
upon the witness of the order to show cause why he should not be adjudged 


* Cf. Dainese v. Hale, 91 U. S. 13, 15, 16; In re Ross, 140 U. S. 453, 462, 463. See, also, 
U.8.C., Tit. 22, sees. 71 et seq.; Hyde, op. cit., sec. 488, pp. 828-832. 
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guilty. For the same reasons as those which sustain the service of the sub- 
poena abroad, it was competent to provide for the service of the order in like 
manner. It is only after a hearing pursuant to the order to show cause, and 
upon proof sustaining the charge, that the court can impose the penalty. 
The petitioner urges that the statute does not require notice of the offense, 
but the order to show cause is to be issued after the witness has failed to obey 
the subpoena demanding his attendance and the order is to be made by the 
court before which he was required to appear. This is sufficient to apprise 
the witness of the nature of the proceeding and he has full opportunity to be 
heard. The further contention is made that, as the offense is a criminal one, 
it is a violation of due process to hold the hearing, and to proceed to judgment, 
in the absence of the defendant. The argument misconstrues the nature of 
the proceeding. ‘‘While contempt may be an offense against the law and 
subject to appropriate punishment, certain it is that since the foundation of 
our government proceedings to punish such offenses have been regarded as 
sui generis and not ‘criminal prosecutions’ within the Sixth Amendment or 
common understanding.”’ Myers v. United States, 264 U.S. 95, 104, 105. 
See, also, Bessette v. Conkey, 194 U.S. 324, 336, 337; Michaelson v. United 
States, 266 U.S. 42, 65, 66; Ex parte Grossman, 267 U.S. 87, 117,118. The 
requirement of due process in such a case is satisfied by suitable notice and 
adequate opportunity to appear and to be heard. Cf. Cooke v. United 
States, 267 U.S. 517, 537. 

The authorization of the seizure of the property belonging to the default- 
ing witness and within the United States, upon the issue of the order to show 
cause why he should not be punished for contempt (Sec. 5), affords a provi- 
sional remedy, the propriety of which rests upon the validity of the contempt 
proceeding. As the witness is liable to punishment by fine if, upon the hear- 
ing, he is found guilty of contempt, no reason appears why his property may 
not be seized to provide security for the payment of the penalty. The 
proceeding conforms to familiar practice where absence or other circum- 
stance makes a provisional remedy appropriate. See Cooper v. Reynolds, 
10 Wall. 308, 318. The order that is to be served upon the witness contains 
the direction for the seizure. The property is to be held pending the hearing 
and is to be applied to the satisfaction of the fine if imposed and unless it is 
paid. Given the obligation of the witness to respond to the subpoena, the 
showing of his default after service, and the validity of the provision for a 
fine in case default is not excused, there is no basis for objection to the sei- 
zure upon constitutional grounds. The argument that the statute creates 
an unreasonable classification is untenable. The disobedience of the de- 
faulting witness to a lawful requirement of the court, and not the fact that he 
owns property, is the ground of his liability. He is not the subject of un- 
constitutional discrimination simply because he has property which may be 
appropriated to the satisfaction of a lawful claim. 

Second. What has already been said also disposes of the contention that 
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the statute provides for an unreasonable search and seizure in violation of 
the Fourth Amendment. It authorizes a levy upon property of the witness 
at any place within the United States in the manner provided by law or rule 
of court for levy or seizure under execution. A levy in such a manner, either 
provisionally or finally, to satisfy the liability of the owner is not within the 
constitutional prohibition. 

The petitioner raises the further and distinct point that the statute limits 
the availability of the subpoena to the government and that ‘by excluding 
defendants in criminal prosecutions’ from the right to such a subpoena 
violates the provision of the Sixth Amendment that the accused shall have 
‘compulsory process for obtaining witnesses in his favor.’ We need not 
consider whether the statute requires the construction for which the peti- 
tioner contends, as in any event the petitioner, a recalcitrant witness, is not 
entitled to raise the question. Nelson v. United States, 201 U.S. 92, 115; 
Southern Railway Company »v. King, 217 U. 8S. 524, 534; Jeffrey Manufac- 
turing Company »v. Blagg, 235 U. 8. 571, 576; Blair v. United States, supra, 
at p. 282. 

Third. The statute being valid, the question remains as to the proce- 
dure in its application against the petitioner. He insists that the showing 
for the issue of the subpoenas requiring him to attend was inadequate. 
But the ‘proper showing’ required was for the purpose of satisfying the 
court that the subpoenas should issue. The petitions, in the instant cases, 
were presented to the judge of the court by the official representatives of 
the government and their statement as to the materiality and importance 
of the testimony expected from the witness was unquestionably sufficient to 
give the court jurisdiction to issue the subpoenas, and, unless they were 
vacated upon proper application, the petitioner was bound to obey. Nor 
was it necessary that the subpoenas should ‘identify’ themselves with the 
statute under which they were issued. The petitioner as a citizen of the 
United States was chargeable with knowledge of the law under which his at- 
tendance as a witness could be required. It was sufficient that the sub- 
poenas required his attendance to testify on behalf of the United States at 
the time and place stated. Equally unavailing is the objection that after 
the petitioner had refused to appear in response to the subpoenas, the orders 
to show cause why he should not be punished for contempt did not specify 
the offense. As the statute prescribed, he had been served with the sub- 
poenas and had defaulted, and he had also been served with the order which 
directed him to show cause why he should not be adjudged guilty of con- 
tempt and provided for the seizure of his property to be held to satisfy any 
judgment that might be rendered against him in the proceeding. The notice 
which he thus received was sufficient to inform him of the character of the 
charge against him and of the hearing at which he would have opportunity 
to present his defense. The petitioner also insists that the seizure which 
was made in case No. 200 was abandoned by virtue of the seizure of the same 
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property under the order issued in No. 201. But the second levy was not 
antagonistic to the first. The proceedings were consistent. 

In No. 201, the contention is made that the petitioner was subpoenaed to 
attend on April 2, 1928, and that the case in which his testimony was desired 
was not tried until April 9, 1928. There is no suggestion that the petitioner 
appeared on April 2, 1928, in compliance with the subpoena, and the record 
shows that the case in which he was subpoenaed was continued by the court 
until the later date. The subpoena contained the usual provision that the 
witness was “‘not to depart the court without leave of the court or district 
attorney.” Cf. Rev Stat., sec. 877; U.S. C., Tit. 28, sec. 655. It was the 
duty of the petitioner to respond to the subpoena and to remain in attend- 
ance until excused by the court or by the government’s representatives. 

Decrees affirmed. 


Mr. Justice RoBrrts took no part in the consideration and decision of this 
case. 


COURT OF CLAIMS OF THE UNITED STATES 
(No. H-57) 


Decided February 8, 1932 
FLENSBURGER DAMPFERCOMPAGNIE V. THE UNITED STATES 


Claim for refund of tonnage and light duties paid yd German vessels trading in ports of 


the United States under a general license issued by the War Trade Board, July 14, 1919, 
which was subsequent to the signature of the Treaty of Versailles on June 28, 1919, and 
antecedent to the taking effect of the treaty of peace between the United States and Ger- 
many on November 11, 1921. The duties were paid under protest on the ground that they 
were collected in violation of Art. II of the treaty of 1828 between the United States and 
Prussia exempting Prussian vessels from the payment of such duties, and of R. S. 4229 
enacted to carry that treaty provision into effect. 

It is incontrovertible that subsequent to 1871, when Prussia was merged into the German 
Empire, vessels from Prussia, flying the German flag, documented and manned under Art. 54 
of the German Constitution, entered ports of the United States and were not subject to 
duties as sued for in this case. In keeping with the established and long continued policy 
of the United States with respect to reciprocal commercial relations, the government con- 
strued R. S. 4229 as applicable to Prussian vessels. This policy was at no time interrupted 
except during the period extending from the outbreak of the war between the United States 
and Germany and the resumption of trade relations subsequent to the issuance of the 
general trade license on July 14, 1919. 

The uncertain status, during the period from the outbreak of the war to the effective date 
of the peace treaty with Germany, of the treaty of 1828 and the statute enacted to enforce 
its exemption provision, occasions the present controversy. The trade permitted after July 
14, 1919, of necessity included the entry of German vessels into American ports. The whole 
purpose of the general trade license issued on that date, which the President had full au- 
thority to issue, was to make it possible to resume the former commercial dealings between 
the nationals of the two countries in accord with the existing treaties and laws, pending the 
conclusion and taking effect of the treaty of peace between the two countries. The plaintiff 
is therefore entitled to recover; but the case is not one in which under the law interest may 
be added to the sum paid. 


This is a suit to recover $24,422 tonnage duties and taxes alleged to have 
been illegally collected under Section 4229, Revised Statutes. 
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The case having been heard by the Court of Claims, the court, upon the 
evidence, makes the following 


SPECIAL FINDINGS OF FACT 


1. The plaintiff is, and during the period in question here was, a corpora- 
tion organized and existing under the laws of Prussia, Germany, and engaged 
in the business of operating steamships between Germany and other foreign 
ports for the transportation of freight for hire, and had its principal office and 
place of business in Flensburg, Germany. 

The plaintiff, the Flensburger Dampfercompagnie, or its subsidiary, was 
the owner and/or charter owners of the following-named steamships, all 
duly registered and documented under the laws of Germany as merchant 
vessels of Germany, to wit, 


Hans, 968 tons. 

Marie, 891 tons. 

Alfred, 894 tons. 
Septima, 823 tons. 
Isolde, 966 tons. 
Irmgard, 488 tons. 
Christel Salling, 815 tons. 


2. During the period from November 22, 1919 to October 18, 1921, the 
steamship Hans, having sailed from a German port, made eight separate 
voyages to the port of Galveston, Texas, and obtained entry as a German 
vessel upon each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Hans and compelled the plaintiff to pay on February 28, 1921, the sum of 
$4,840; on June 20, 1921, the sum of $968; on October 17, 1921, the sum of 
$968, making a total of $6,776. 

3. During the period from March 12, 1920, to November 7, 1921, the 
steamship Marie, having sailed from a German port, made six separate 
voyages to the port of Galveston, Texas, and obtained entry as a German 
vessel upon each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Marie and compelled the plaintiff to pay, on December 29, 1920, the sum of 
$891; on January 10, 1921, the sum of $1,782; on April 30, 1921, the sum of 
$891; on August 6, 1921, the sum of $891; on November 10, 1921, the 
sum of $891, making a total of $5,346. 

4. During the period from May 6, 1920, to September 10, 1921, the 
steamship Alfred, having sailed from a German port, made five separate 
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voyages to the port of Galveston, Texas, and obtained entry as a German 
vessel upon each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Alfred and compelled the plaintiff to pay on January 31, 1921, the sum of 
$2,682; on May 26, 1921, the sum of $894; on September 12, 1921, the sum 
of $894, making a total of $4,470. 

5. During the period from June 30, 1920, to July 15, 1921, the steamship 
Septima, having sailed from a German port, made four separate voyages to 
the port of Galveston, Texas, and obtained entry as a German vessel upon 
each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Septima and compelled the plaintiff to pay on February 15, 1921, the sum of 
$2,469 and on July 16, 1921, the sum of $823, making a total of $3,292. 

6. During the period from December 21, 1920, to March 30, 1921, the 
steamship /solde, having sailed from a German port, made two separate voy- 
ages to the port of Galveston, Texas, and obtained entry as a German vessel 
upon each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Isolde and compelled the plaintiff to pay on December 21, 1920, the sum of 
$966 and on March 30, 1921, the sum of $966, making a total of $1,932. 

7. During the period from July 9, 1921, to November 9, 1921, the 
steamship /rmgard, having sailed from a German port, made two separate 
voyages to the port of Galveston, Texas, and obtained entry as a German 
vessel upon each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Irmgard and compelled the plaintiff to pay on July 9, 1921, the sum of $488 
and on November 12, 1921, the sum of $488, making a total of $976. 

8. During the period from September 8, 1920, to February 3, 1921, the 
steamship Christel Salling, having sailed from a German port, made two 
separate voyages to the port of Galveston, Texas, and obtained entry as 
a German vessel upon each occasion. 

The collector of customs at the said port, acting under the provisions of 
Sections 4219 and 4225 of the Revised Statutes, imposed a tax and duty for 
each of the said voyages of $1 per ton on the net tonnage of the steamship 
Christel Salling and compelled the plaintiff to pay on February 3, 1921, the 
sum of $1,630. 
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9. During the period from July 14, 1919, to November 11, 1921, no higher 
taxes or duties were exacted in German ports from American vessels and 
their cargoes than from German ships and their cargoes—the tax of $1 per 
ton was not levied or collected in ports of the United States on vessels regis- 
tered under the laws of the United States as merchant vessels of the United 
States. 

10. The Government of Germany accords to citizens of the United States 
the right to prosecute claims for the refund of taxes and tonnage duties 
against such government in its courts. 

11. No action has been had on this claim in Congress or by any of the 
departments, except to seek a refund from the Department of Commerce and 
the Secretary of State. The plaintiff is the sole owner of this claim and the 
only party interested therein and has made no assignment or transfer of the 
claim, or any part thereof, or interest therein. 


CONCLUSION OF LAW 


Upon the foregoing special findings of fact, which are made part of the 
judgment herein, the court decides as a conclusion of law that the plaintiff is 
entitled to recover the sum of $24,422. 

It is therefore adjudged and ordered that the plaintiff have and recover of 
and from the United States the sum of twenty-four thousand four hundred 
twenty-two dollars ($24,422). 


OPINION 


Bootn, Chief Justice, delivered the opinion of the court: 

The plaintiff is a steamship corporation organized and existing under the 
laws of Prussia, Germany. Plaintiff operates steamships between Prussia, 
Germany, and other foreign countries, transporting cargoes for hire. Its 
principal place of business is Flensburg, Germany. 

On the dates mentioned in the findings the steamships designated by the 
names therein set forth arrived in the various American ports described, and 
obtained entry as German vessels. The various collectors of customs at 
said ports imposed a tax and duty of one dollar on each of said steamship’s 
net tonnage, amounting in the aggregate to $24,422, which the plaintiff paid 
under protest, and for the recovery of which, with interest, this suit is 
brought. 

The tonnage taxes collected by the government were so collected under 
the provisions of Sections 4219 and 4225 of the Revised Statutes. Section 
4219 is as follows: 


Src. 4219. . . . [Upon vessels which shall be entered in the United 
States from any foreign port or place there shall be paid duties as fol- 
lows: On vessels built within the United States but belonging wholly 
or in part to subjects of foreign powers, at the rate of thirty cents per 
ton; on other vessels not of the United States, at the rate of fifty cents per 
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ton. Upon every vessel not of the United States, which shall be en- 
tered in one district from another district, having on board goods, wares, 
or merchandise taken in one district to be delivered in another district, 
duties shall be paid at the rate of fifty cents per ton. Nothing in this 
section shall be deemed in anywise to impair any rights or privileges 
which have been or may be acquired by any foreign nation under the laws 
and treaties of the United States relative to the duty of tonnage on 
vessels. On all foreign vessels which shall be entered in the United 
States from any foreign port or place, to and with which vessels of the 
United States are not ordinarily permitted to enter and trade, there 
shall be paid a duty at the rate of two dollars per ton; and none of the 
duties on tonnage above mentioned shall be levied on the vessels of 
any foreign nation if the President of the United States shall be satisfied 
that the discriminating or countervailing duties of such foreign nations, 
so far as they operate to the disadvantage of the United States, have 
been abolished. In addition to the tonnage-duty above imposed, there 
shall be paid a tax, at the rate of thirty cents per ton, on vessels which 
shall be entered at any customhouse within the United States from any 
foreign port or place; and any rights or privileges acquired by any 
foreign nation under the laws and treaties of the United States relative 
to the duty of tonnage on vessels shall not be impaired; and any vessel 
any officer of which shall not be a citizen of the United States shall pay 
a tax of fifty cents per ton.| 


Section 4225 of the Revised Statutes reads as follows: 


A duty of fifty cents per ton, to be denominated ‘light money,’ shall 
be levied and collected on all vessels not of the United States, which 
may enter the ports of the United States. Such light money shall be 
levied and collected in the same manner and under the same regulations 
as the tonnage duties. 


The plaintiff's cause of action is predicated upon the provisions of Sec- 
tions 4227 and 4229 of the Revised Statutes and the treaty of 1828 between 
the United States and Prussia. Section 4227, Revised Statutes, is as follows: 

Sec. 4227. Nothing contained in this title shall be deemed in any- 
wise to impair anv rights and privileges which have been or may be ac- 
quired by any foreign nation under the laws and treaties of the United 
a relative to the duty on tonnage of vessels, or any other duty on 
vessels. 


Section 4229, Revised Statutes, is as follows: 


Sec. 4229. No other or higher rate of duties shall be imposed or 
collected on vessels of Prussia, or of her dominions, from whencesoever 
coming, nor on their cargoes, howsoever composed, than are or may be 
payable on vessels of the United States, and their cargoes. 


Section 4227, Revised Statutes, was enacted April 27, 1816, amended 
January 14, 1817, and July 14, 1862, and is the last paragraph of Chapter 3, 
dealing with tonnage duties, of Title XLVIII, constituting the Regulations 
of Commerce and Navigation. (Revised Statutes, p. 814.) 

Article II of the treaty of May 1, 1828, between the United States and 
Prussia, provides as follows: 
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Prussian vessels arriving either laden or in ballast in the ports of the 
United States of America and, reciprocally, vessels of the United States 
arriving either laden or in ballast in the ports of the Kingdom of Prussia 
shall be treated, on their entrance, during their stay, and at their 
departure, upon the same footing as national vessels, coming from the 
same place, with respect to the duties of tonnage, lighthouses, pilotage, 
salvage, and port charges, as well as to the fees and perquisites of public 
officers, and all other duties and charges, of whatever kind or denomina- 
tion, levied in the name, or to the profit, of the government, the local 
authorities, or of any private establishment whatsoever. 


Section 4229, Revised Statutes (supra), is a reénactment of section 2 of the 
Act of May 24, 1828 (4 Stat. 308), and was obviously intended to carry into 
effect the above-cited Article II of the treaty of May 1, 1828 (8 Stat. 378). 

Section 4230, Revised Statutes, by the following provisions, viz.: ‘‘ The 
preceding section shall continue and be in force during the time that the 
equality for which it provides shall, in all respects, be reciprocated in the 
ports of Prussia and her dominions; and if at any time hereafter the equality 
shall not be reciprocated in the ports of Prussia and her dominions, the Presi- 
dent may issue this proclamation, declaring that fact, and thereupon the 
section preceding shall cease to be in force,’’ clearly intends a method by 
which the termination of reciprocal relations by Prussia will accord the 
United States escape from the obligations of the statute. 

The late war occasions this controversy. The tonnage taxes sought to be 
recovered were paid by the plaintiff under protest from November 22, 1919, 
to November 9, 1921, a period of time subsequent to the armistice and ante- 
dating the effective date fixed by President Harding in his proclamation of 
March 22, 1922, when prior reciprocal relations between Germany and the 
United States, in so far as discriminating tonnage duties are concerned, were 
effectively continued under Section 4228, Revised Statutes. There can be 
no doubt, we think, that the duties and taxes collected by the government 
under Sections 4219 and 4225, in the absence of the provisions of Sections 
4227 and 4229 and Article II of the Prussian treaty, were legally collected. 
It is the intervening rights accorded under the sections of the revised stat- 
utes and the treaty, expressly protected by Congressional enactment, which 
must be held invalid if the government is to prevail. Unquestionably, 
under Sections 4219 and 4228 a foreign country might not escape the pay- 
ment of the duties involved until satisfactory proof of reciprocal trade rela- 
tions in this respect convinced the President of existing reciprocity and a 
proclamation suspending the operation of the statute followed, unless other 
provisions of law in pari materia and treaty stipulations operated to exempt 
the foreign nation irrespective of the President’s proclamation. As to this 
court, Section 153 of the Judicial Code precludes jurisdiction if the claim 
sued upon is dependent upon or arises out of treaty stipulations with any 
foreign country. The plaintiff to recover must establish a right under the 
Statutes. We do not deem it necessary to indulge comment upon the 
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numerous cases cited and the array of diplomatic correspondence referred to 
in the briefs of counsel respecting the construction and interpretation given 
by the government to Article II of the Prussian treaty. We think that be- 
yond peradventure the government has without exception recognized this 
article of the treaty as applicable to Germany subsequent to the formation of 
the North German Union in 1866 and the German Empire in 1871, and ac- 
corded reciprocity accordingly, extending the same to vessels of Prussia as 
vessels of Germany. The established principle of reciprocity between the 
two nations has continued, as observed in the plaintiff’s brief, for more 
than a century, uniform except as to a brief period of time in 1896 as to the 
six-cent duty under the Act of 1886. The citations to sustain the point find 
no contradiction in the defendant’s brief, and for reference we set them 
forth in a footnote.! 

Down to the date of the entrance of the United States into the World War, 
when, of course, no commerce obtained, the reciprocity stipulations of the 
treaty of 1828 and the provisions of Section 4229, R. S., were recognized by 
the United States as being applicable to steamships of Germany and no 
tonnage duties or taxes of the character here involved were levied or collected 
upon vessels of Germany. The only possible necessity for a discussion and 
adjudication by this court of the issue as to whether the war abrogated or 
suspended the stipulations contained in Article II of the Prussian treaty of 
1828, resides in the fact that Section 4227 may give to the plaintiff a cause of 
action over which the court has jurisdiction, irrespective of the treaty. Ob- 
viously, if the war abrogated the treaty of 1828 Section 4227 may not be 
invoked in plaintiff's behalf. The difficulty which the court encounters 
with respect to this particular contention vitally involves a jurisdictional 
question. 

The verbiage of Section 4227, R. S., can not be said to give rise to a claim 
against the United States independent of a treaty. The legislation of which 
Section 4227 is a part deals with tonnage duties and taxes independently of 
treaty stipulations. This is manifest, for Section 4219, R. S., levying the 
duties, as well as Section 4227, expressly exempts from its operation all 
treaty provisions with any foreign nation which establish a different order of 
commercial intercourse. Therefore, it seems clear that any claim coming 
within the purview of Section 4227 necessarily arises out of and is dependent 
upon the treaty of 1828. United States v. Weld, 127 U.S.51. The court, in 
other words, must resort to the treaty of 1828 and not the statute to ascertain 
the relative rights of the parties litigant. All that Section 4227 accomplishes 

112 Op. Atty. General. 463, 465; Bark Elwin Kreplin, 4 Benedict 422; For. Rel. 1883, p. 
369; For. Rel. 1885, p. 404; For. Rel. 1885, p. 443; For. Rel. 1887, p. 370; Moore’s Digest, Vol. 
5, p. 354; For. Rel. 1895, Vol. 1, p. 539; 11 Am. Jour. Int. Law, p. 475; Treaty Collections of 
U.S., 1904; State of Kansas ez rel. Miner v. Reardon, 120 Kans. 614; Ex parte Newman, 14 
Wall. 152; United States v. Diekelman, 92 U. S. 520, 530; North German Lloyd S. 8. Co. ». 


Hedden, 43 Fed. 17; Terlinden v. Ames, 184 U. S. 270; Disconto Gesellschaft v. Umbreit, 
208 U. 8. 570; United States v. Pulaski, 243 U. S. 97. 
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is to save acquired treaty rights from its operation. An existing unabro- 
gated treaty is ‘‘the supreme law of the land.” 

The turning point of the case, as we view it, is confined to Sections 4229 
and 4230, R. 8. Section 4229, as previously observed, is a reenactment of 
the Act of May 24, 1828, and was designed and intended to carry into effect 
Article II of the treaty of 1828. Just why Congress deemed it essential and 
important to supplement Article II with a statutory provision will appear, 
we think, and the section undoubtedly exempted Prussian vessels from the 
operation of Section 4219 or any existing law to the contrary. A way of 
rendering Section 4229 inoperative was provided in Section 4230, and this 
record discloses that no action has ever been taken under Section 4230, R.S. 
If, then, Section 4229 was an existing valid act, in force during the period of 
time when the duties sued for were collected, they were exacted illegally. 
The government asserts that Section 4229 was obsolete and had been 
since the formation of the German Empire in 1871; that both Sections 4229 
and 4230 were omitted from the U..S. Code of 1925, and that as a consequence 
of this situation there was but one way to escape the payment of the duties 
and taxes involved, and that was by presidential proclamation, as provided 
for in Section 4228, R.S. It is not unusual, at least citations sustain the 
statement, for Congress to expressly enact legislation of the precise character 
upon which this suit depends. It may be precautionary in its essence and 
intended to forestall conflicts which might arise through inadvertence or 
mistake jeopardizing treaty rights. 

In reference to the present controversy it is to be observed that Section 
4219, R. S., is one of general application, limited only by specific conditions 
without designating foreign nations by name, and hence, Congress, we infer, 
deemed it important to provide as to Prussia, with whom a treaty upon the 
subject matter of the law had been concluded. It is incontrovertible that 
subsequent to 1871 vessels from Prussia, Germany, flying the German flag, 
documented and manned under Article 54 of the German Constitution, en- 
tered the ports of the United States and were not subjected to tonnage duties 
or taxes as sued for in this case. We have no doubt that in keeping with the 
established and long-continued policy of the United States with respect to 
reciprocal commercial relations, in so far as tonnage duties and taxes are 
concerned, the government construed Section 4229 as applicable to Prussian 
vessels from Prussia, Germany. This policy was at no time interrupted in 
so far as here pertinent except during the period extending from the outbreak 
of the World War and the resumption of trade relations with Germany 
subsequent to July 14, 1919, following which time it was again resumed as of 
November 11, 1919. It is extremely difficult to hold that a statute given 
the effect accorded to Section 4229 by the executive officers of the govern- 
ment charged with its administration for so long a period of time, was so 
construed and administered contrary to law. To say the least, to so hold 
exacts most convincing and ‘“‘cogent”’ reasons, and results in a situation 
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where under treaty stipulations with Prussia her vessels have been accorded 
free entry as to tonnage duties and taxes in direct contravention of both the 
treaty and the statute. We say this for the treaty provided for the exemp- 
tion and the statute did precisely the same thing independently of the treaty. 
The government contemplated no such result, and in keeping with the spirit 
and intent of both the treaty and the statute gave effect to its provisions not- 
withstanding a change in the political status of one of the contracting parties 
mentioned in both the treaty and the statute. Congress did not see fit to 
repeal Section 4229 or resort to Section 4230 during this period, and assuredly 
if it had become obsolete, as contended for, the nations involved would have 
been alert to bring the matter to the attention of their respective public 
authorities. Contemporaneous history confirms, we think, that both the 
Governments of the United States and Germany were in accord in the belief 
that trade reciprocity, as in issue here, obtained and was conducted under 
and in virtue of both the treaty and the statute. There was no such change 
of sovereignty and status of subjects as in the cession by Spain to the United 
States of Porto Rico and the Philippine Islands, or of the Virgin Islands by 
Denmark, or the acquisition by the United States of Hawaii. The rights 
previously secured by Prussia were treated and acknowledged as continuing 
under the régime of the German Empire, and vessels of Prussia were recog- 
nized as entitled to the exemption accorded them, without suggestion or inti- 
mation that a technical rule of construction forestalled the granted right 
under the statute. Reciprocity as to tonnage duties and taxes and provi- 
sions for its establishment and continuance are not essentially subject 
matters to be restricted to the leiter of a law bringing it into existence, and 
we believe that where an ancient law extended it by express terms to a then 
existing segregated kingdom, which later on became simply a constituent 
state of an empire without in any way calculated to change the status or 
character of the same with respect to commercial intercourse between the 
two countries, the law granting the right must stand until superseded by 
later statutes or treaties upon the same subject. 

From 1828 to July 14, 1919, Prussian vessels were exempted by the 
authorities of the United States, and it is conceded that subsequent to No- 
vember 11, 1921, when the treaty of peace with Germany came into effect, 
reciprocity has continued. Therefore whatever of doubt may be engendered 
as to a defense now predicated upon the letter of Section 4229, R. S., should 
be resolved in favor of its validity in conformity with a departmental con- 
struction of the act during this long period of time. We do not believe that 
it was the intention of the United States to revert to discriminatory duties of 
tonnage and taxes for the period from July 14, 1919, to November 11, 
1921, for during this period the United States resumed trade relations, while 
at the same time considering the treaty between the United States and Ger- 
many proclaimed on November 11, 1921. We are not unmindful that what 
we hold is contrary to the very exhaustive and convincing opinion of the 
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District Court in the Sophie Rickmers case, 45 Fed. (2d) 413, 417. ‘‘Trea- 
ties,” says the learned judge in the Rickmers case (supra) ‘“‘are consensual 
in their nature; the obligations of its predecessor are deemed to be accepted 
by the successor state. The statute, however, is not consensual; it merely 
expresses a rule of conduct for the executive department which should not be 
enlarged beyond its terms.”’ We can not escape the conclusion that in as- 
certaining the scope and intent of both the treaty and the statute, analogous 
rules of construction obtain, and that where it appears from both executive 
and judicial interpretations that a treaty similar in scope and intent to a 
statute upon the identical subject matter and speaking of the same parties 
has received the approval of validity, why the statute enacted to supplement 
it in language of like import granting the same legislative immunity does 
not come within the same category. If Section 4227, R.S., is applicable to 
the instant case it is difficult to perceive why Section 4229 is not also appli- 
cable, as the plaintiff contends. 

The defendant insists that it is only by presidential proclamation under 
Section 4228 that exemption from duties imposed by Section 4219, R. S., 
may be claimed. The defendant, we think, is in error in this regard, for from 
1828 to November, 1919, at least, discriminating duties of tonnage were not 
levied or collected upon Prussian vessels, and no presidential proclamation 
exempted them. 

On July 14, 1919, the War Trade Board section of the State Department, 
by Bulletin 802, announced the issuance of a general trade license for trade 
with Germany, as permitted by the Trading with the Enemy Act, but the 
President did not formally declare the war at an end. Congress by its joint 
resolutions of March 3, 1921 (41 Stat. 1359), and July 2, 1921 (42 Stat. 105), 
declared the war at an end, and noted certain exceptions not pertinent here. 

By an executive order of March 22, 1922, the exemption rights in question 
here were extended to German vessels, in the manner provided by Section 
4228, R. S., and made effective from November 11, 1921. 

The period of uncertain rights is from the date of the granting of the gen- 
eral trade license to the effective date of the President’s executive order of 
March 22, 1922, namely, from July 14, 1919, to November 11, 1921. 

The Treaty of Versailles had been submitted to the Senate July 10, 1919. 
Its provisions, if adopted, would have covered the questions at issue here, for 
under Art. 276 it was provided that— 


Germany undertakes: 

(a) Not to subject the nationals of the Allied and Associated Powers 
to any prohibition in regard to the exercise of occupations, professions, 
trade and industry, which shall not be equally applicable to all aliens 
without exception; 

(b) Not to subject the nationals of the Allied and Associated Powers 
in regard to the rights referred to in paragraph (a) to any regulation or 
restriction which might contravene directly or indirectly the stipula- 
tions of the said paragraph, or which shall be other or more disadvanta- 
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geous than those which are applicable to nationals of the most favored 
nation; 

(c) Not to subject the nationals of the Allied and Associated Powers, 
their property, rights, or interests, including companies and associations 
in which they are interested, to any charge, tax or impost, direct or 
indirect, other or higher than those which are or may be imposed on her 
own nationals or their property, rights or interests; 

(d) Not to subject the nationals of any one of the Allied and Asso- 
ciated Powers to any restriction which was not applicable on July 1, 
1914, to the nationals of such Powers unless such restriction is likewise 
imposed on her own nationals. 


The protracted delay resulting from the consideration of the Treaty of 
Versailles and the subsequent drafting of the substituted treaty proclaimed 
November 11, 1921, undoubtedly prompted the passage in the meantime of 
the joint resolutions of March 3, 1921, and July 2, 1921, in an effort to clarify 
an otherwise uncertain state of affairs. The President’s exemption order 
issued under the authority of Section 4228, R. S., has no independent sig- 
nificance ; it followed directly upon the exchange of ratification of the treaty 
of peace of 1921 and, in effect, duplicated those provisions which were al- 
ready incorporated in the latter treaty in Art. 2 and borrowed from the 
Treaty of Versailles. Primarily, the exemption order was, we believe, 
merely declaratory of the rights of the German vessels for administrative 
purposes. The treaty provision in question is as follows: 


With a view to defining more particularly the obligations of Germany 
under the foregoing article with respect to certain provisions in the 
Treaty of Versailles, it is understood and agreed between the high con- 
tracting parties: 

(1) That the rights and advantages stipulated in that treaty for the 
benefit of the United States, which it is intended the United States shall 
have and enjoy, are those defined in section 1, of Part IV, and Parts 
V, VI, VII, VIII, [X, X, XI, XII, XIV, and XV. 

The United States in availing itself of the rights and advantages 
stipulated in the provisions of that treaty mentioned in this paragraph 
will do so in a manner consistent with the rights accorded to Germany 
under such provisions. 


Paraphrased, it was contemplated by the provisions of the Treaty of Ver- 
sailles (1919) and carried into and made effective in the treaty of peace 
(1921), that Germany should not subject American nationals to any prohibi- 
tion, charge, or tax, or imposts other or higher than those which are or may be 
imposed on German nationals—in other words, that Germany should do that 
very thing which, if done, would make the provisions of Section 4229, R. 5., 
operative and permit the exemption in question. 

The signing of the Treaty of Versailles June 28, 1919, was followed by the 
issuance of the general trade license, July 14, 1919—under the terms of the 
treaty of peace with Germany of 1921, the provision was made for the man- 
ner of the termination of the treaty of 1828 and its termination was effected 
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six months later, after the date of the exchange of ratification of November 
11, 1921, the date from which the President’s exemption order of March 
22, 1922, was made to apply. 

The trade permitted after July 14, 1919, of necessity included, among 
other things, the entry of German vessels into American ports. The whole 
purpose of the general trade license, which the President had full authority 
to issue, was to make it possible to resume the former commercial dealings 
between the nationals of the two countries upon and in accord with existing 
treaties and laws. 

It is true that Sections 4229 and 4230, R.S., were not included in the U. 8. 
Code of 1926, and from this fact defendant deduces an argument that their 
omission is due to the fact that they were obsolete. The argument is not 
convincing. The adoption of the code did not serve to repeal a law, and, as 
observed by plaintiff in its brief, both sections were carried into the Revised 
Statutes of 1873 and 1878, “prepared two and eight years after the forma- 
tion of the German Empire,” and Section 4227 is carried into the code. 
In the preface to the code the following statement appears: 

No new law is enacted and no law repealed. It is prima facie the law. 


It is presumed to be the law. The presumption is rebuttable by produc- 
tion of prior unrepealed acts of Congress at variance with the Code. 


The rule has long obtained that where a department of the government 
charged with the administration of a statute has accorded it definite scope 
and effect uninterruptedly over a long period of time, courts look with dis- 


favor upon giving it a contrary effect, in the absence of ‘‘cogent reasons”’ for 
so doing. United States v. Alabama Great Southern R. R. Co., 142 U. S. 
615; United States v. Tanner, 147 U. 8. 661; United States v. Healey, 160 
U.S. 136. 

While a subsequent change of political status may operate to render inef- 
fective a statutory provision in reference to the status quo existing on the 
date of its enactment, nevertheless it is obviously a delicate matter for a 
judicial tribunal to hold such a law invalid in the face of long-continued recog- 
nition of its validity as applicable to the changed conditions, and the failure 
of Congress to repeal the law involving important relations with a foreign 
government adds to the difficulty of so doing. The reciprocal trade relations 
established by the law continued and each nation involved recognized the 
legality of the procedure. 

We think the plaintiff is entitled to recover. The case is not one, however, 
in which, under the law, interest may be added to the sum paid. Judgment 
for plaintiff in the sum of $24,422. It is so ordered. 

WituraMs, Judge; Lirrteton, Judge; and GREEN, Judge, concur. 

Wuatey, Judge, took no part in the decision of this case, on account of 
illness. 
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GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO 


JANE JoynT DAvIEs AND THoMAS W. DaviEs v. THE UNITED MEXICAN 
STATES 


(Docket No. 1047; Decision No. 172) 
Opinion rendered October 24, 1930 


The acquittal of an accused murderer of an alien on the ground of insanity at the timefof 
the commission of the crime excludes all idea of subsequent punishment. Neither the Mexi- 
can penal law nor the sentence of the Mexican court established that the accused must be 
forcibly confined in an asylum in expiation of a crime he committed unconsciously. The 
international duty of Mexico was fulfilled with the apprehension and trial of the accused, 
and any failure or omission to confine him subsequent to the sentence which exempted him 
from criminal responsibility would not involve the Mexican nation in any international 
responsibility. 

The Presiding Commissioner, Dr. H. F. Atraro, for the Commission: 

This claim is presented by the Government of the United States of Amer- 
ica on behalf of Jane Joynt Davies and Thomas W. Davies, mother and 
brother of the late Aubert J. Davies, who was murdered by a Mexican na- 
tional on September 5, 1916, in the State of Lower California, Republic of 
Mexico. 

The facts upon which this claim is based, according to the memorial of 
the American Agency, are as follows: 

In the year 1916, Aubert J. Davies was a resident of the State of Lower 
California, United Mexican States, where he and his brother, Thomas W. 
Davies, were interested in a stock ranch known as “El Topo”’ situated in the 
northern district of that state. On September 5, 1916, one Adrian Corona 
presented himself at what is known as the headquarters of the ranch and 
asked Aubert J. Davies for something to eat. The latter granted the request 
with pleasure and promptly and willingly provided him with food. After 
finishing the meal, Corona requested Davies to allow him to use his rifle 
saying that he wished to kill some crows which were perched on the top of a 
nearby tree. This request was likewise granted, but instead of shooting at 
the birds, Corona, after retreating a few steps, aimed the weapon in the di- 
rection of Aubert J. Davies, and without a word of warning of any kind, shot 
and instantly killed him. 

Immediately after the shooting Corona seized a horse belonging to Davies 
and fled. He was later apprehended and after trial by the Court of First 
Instance at Tia Juana, was sentenced to death. Upon appeal to the Su- 
preme Court of the Northern District of Lower California, that tribunal held 
that while the existence of the crimes of homicide and robbery had been 
proven, Corona was not criminally responsible therefor having ‘‘acted in a 
state of mental alienation which prevented him entirely from knowing the 
wrongfulness of the acts committed by him.’ Notwithstanding that the 
appropriate authorities ordered Corona to be confined in the General Insane 
Asylum at Nixcoae, D. F., it does not appear, and there is no record, that he 
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was ever an inmate of that institution. Corona, therefore, was not impris- 
oned or punished in any manner for the crimes he committed. 

In view of the facts set forth, the United States of America, in behalf of 
Jane Joynt Davies and Thomas W. Davies, mother and brother of the late 
Aubert J. Davies, seeks indemnity from the United Mexican States in the 
sum of $25,000.00, United States currency or its equivalent, with interest. 

The Mexican Agency in its answer, admits the American nationality of 
the claimants, and the murder of Aubert J. Davies at the hands of Adrian 
Corona, who executed the act while in a state of mental alienation; and 
maintains that the Mexican judicial authorities in everything appertaining 
to the proceedings instituted as a result of the murder, followed strictly the 
penal laws, and that their conduct cannot from any point of view be consid- 
ered as being in violation of international law, justice or equity. 

The Agency also maintains, that the failure to confine Corona in some in- 
sane asylum after his acquittal, in compliance with the sentence of the 
Supreme Court, could not constitute an international delinquency on the part 
of Mexico, nor could it be considered as a cause for damages to the claim- 
ants either material or moral; and finally that even assuming that the Com- 
mission should decide that the claimants were entitled to an award, the 
amount claimed is exaggerated and the bases upon which it was calculated 
are erroneous, inasmuch as it is not a question of indemnifying them for 
direct damages resulting from the acts of a particular individual, but merely 
one of compensating them for a moral injury caused by an alleged but not 
substantiated denial of justice. 

The Agency of the United States of America has not questioned the 
legality of the sentence of the Appellate Court which held that Corona was 
not responsible for the crimes committed by him while in a state of mental 
alienation. That decision was considered by counsel for the American 
Agency in his oral argument as absolutely correct. 

It is alleged, however, as a basis for the claim that Corona was never im- 
prisoned or punished in any manner for the crime he committed. 

The acquittal of the accused excludes all idea of subsequent punishment. 
This acquittal was based upon Article 34 of the Penal Code of Mexico, which 
reads : 

Article 34.—The circumstances which exclude criminal responsibility 
for the infraction of penal laws are: 

1st. The violation of a penal law while the accused is suffering mental 
alienation which deprives him of volition, or completely prevents him 
from realizing the wrongfulness of the act or omission of which he is 
charged. 

Persons non compos mentis will be dealt with in the manner prescribed 
by Article 165. 


Article 165 provides: 


Article 165.—Insane or decrepit persons who fall within the purview 
of sections I and IV of Article 34, shall be committed to the persons hav- 
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ing them in charge, if by means of a solvent surety or real property they 
give bond, satisfactory to the judge, for the payment of such sum as he 
shall designate as a penalty, before the execution of the undertaking, 
payable in the event that the accused shall again cause some other dam- 
age, due to the failure to take all the necessary precautions. 

If such security is not given, or if the judge considers that even with 
such security the interests of society would not be safeguarded, he shall 
direct that the accused be placed in the proper asylum, urgently recom- 
mending vigilance in their custody. 


The provisions of the article quoted exclude all idea of punishment. It is 
a question of very natural measures of prevention for the purpose of prevent- 
ing the insane person from causing further damage. But that same provi- 
sion establishes different forms by means of which, according to circum- 
stances, the authorities are able to comply with that duty of social protection. 

Neither the article referred to nor the sentence of the Supreme Court of 
Lower California, establishes, as the American Agency appears to believe, 
that Corona must be forcibly confined in an asylum in expiation of the crime 
he committed unconsciously. 

The international duty of Mexico was fulfilled with the apprehension and 
trial of the accused and any failure or omission subsequent to the sentence 
which exempted him from criminal responsibility, even in the event of its 
being fully proven, would not involve the Mexican nation in any interna- 
tional responsibility. Those failures or omissions do not constitute a denial 
of justice such as that which results from those cases wherein, there existing 
a failure or omission punishable by law, the authorities of a country refuse 
to comply with their own legal provisions as interpreted by the courts. 

The Commission, therefore, considers and so decides, that the claim of the 
United States of America on behalf of Jane Joynt Davies and Thomas W. 
Davies must be disallowed. 

NIELSEN, Commissioner: 

I concur in the result. It is my understanding that the United States did 
not charge in this case any failure on the part of the Government of Mexico 
to take effective measures to punish the person who killed Davies. The ar- 
gument of counsel evidently was that a denial of justice resulted from the 
failure on the part of the Mexican Government to give effect to its law and 
to a decision of a Mexican court, which conformably to the law had directed 
that the person who did the killing should be confined in an asylum. Justice 
required by international law is, it was argued, simply a due application of 
the local law, it being assumed that that law squares with international 
standards. The principle was invoked that a denial of justice may be predi- 
cated on the failure of the authorities of a government to give effect to the 
decision of its courts. The United States has a right, it was asserted, to 
insist that Mexican law be given application in a case involving an injury to 
an American. 

Doubtless there is general recognition of the two principles relied upon by 
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counsel which may perhaps be considered to be cognate principles. But it 
is not clear to me that contentions as to their non-observance can be sus- 
tained so as to justify a pecuniary award in the instant case. Of course one 
can conceive of a situation in which the failure to confine an insane person 
might have very grave results. For example, if Davies had been seriously 
wounded and not killed, his life might have been jeopardized if the insane 
man who shot him had been allowed to remain at liberty. 


DECISION 


The claim of the United States of America on behalf of Jane Joynt Davies 
and Thomas W. Davies is disallowed. 
Done in Mexico, D. F., this 24th day of October, 1930. 


(S) H. F. Atraro 


(S) B. M. Presiding Commissioner 
Secretary (S) Frep K. 
(8) Jost Rommro Commissioner 
Secretary 
(S) G. FernAnpez MacGrecor 
Commissioner 


Mrs. Eimer Etsworth v. THe UNITED MEXICAN STATES 


(Docket No. 260; Decision No. 173) 
Opinion rendered October 29, 1930 


At the time this claim arose the locality in which the murder was committed was known to 
be infested with bandits, but the authorities failed to suppress them or to protect the resi- 
dents of the vicinity from acts of lawlessness. The discharge of duties of protection of this 
nature is not contingent upon requests by members of the community to the police authori- 
ties. In determining questions of international responsibility, evidence in relation to re- 
quests for protection has a bearing merely on matters pertaining to the need for protection 
and the warning conveyed by such requests. The fact that requests for protection are not 
made in a given case does not relieve the authorities from their responsibility to provide 
protection. 

In view of the character of the evidence which the Commission has deemed to be necessary 
to justify pecuniary awards in cases of this nature, it refrains from sustaining the charge of 
non-protection. 

The mere arrest of suspects either promptly after the commission of a crime, or a long time 
afterwards, is not a defense to a charge of failure to meet international obligations. The 
complaint with respect to non-prosecution of the persons who killed Mead is well founded. 
_ In passing on the question whether a denial of justice has been established, the Commission 
is not precluded from considering the relevancy of evidence respecting occurrences arising 
subsequent to the filing of the claim. 


Commissioner NIELSEN, for the Commission: 

Claim in the amount of $25,000.00, gold currency, with interest, is made 
in this case by the United States of America against the United Mexican 
States on behalf of Mrs. Elmer Elsworth Mead (Helen O. Mead), widow of 
Elmer Elsworth Mead, who was murdered in the State of Zacatecas, Mexico, 
in 1923. The claim is grounded on allegations relative to the failure of Mex- 
ican authorities to give proper protection to the claimant and the failure of 
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the authorities to take suitable steps to apprehend and punish the persons 
who committed the crime. The allegations of the memorial are in substance 
as follows: 

At the time this claim arose Elmer Elsworth Mead was a resident of 
the State of Zacatecas, Republic of Mexico, where he was employed by 
the Santa Rosa Mining Company at or in the vicinity of Concepcién del 
Oro. The locality in which the Santa Rosa mines were located was known 
to be infested with bandits who frequently committed acts of lawlessness in- 
cluding robbery. Although this situation was well known to the authorities 
they failed to suppress and to punish the bandits and to protect the residents 
of that vicinity from the acts of the bandits. 

In September, 1923, bandits entered and robbed stores belonging to the 
mining company. On the night of December 14, 1923, or in the early morn- 
ing of December 15, 1923, bandits again entered the stores of the company 
and on this occasion assaulted and brutally murdered Elmer Elsworth Mead. 

The facts relative to the murder of Mead were immediately brought to the 
attention of the appropriate authorities of the State of Zacatecas with a view 
to the apprehension and punishment of the persons responsible for the crime. 
On the day following the murder a representative of the American Consulate 
at Saltillo, called upon General Manuel Lopez, Jefe de Operaciones Militares 
and urged that energetic steps be taken to capture and punish the bandits. 
Instructions were given for a patrol to be sent from Concepcién del Oro to 
pursue the criminals. This patrol returned within a few days with the re- 
port than no trace of the assailants could be found. Notwithstanding 
urgent representations made by officials of the Government of the United 
States in Mexico to the authorities of that Republic, no further serious 
efforts on the part of the authorities looking to the apprehension and pun- 
ishment of these bandits were made, and the persons responsible for the 
murder have not been apprehended or punished. 

At the time of his death Elmer Elsworth Mead was 43 years of age, in the 
prime of life, in excellent health, and actively engaged in the earning of a 
livelihood. He was receiving a monthly salary of at least $200, United 
States currency, a large portion of which he contributed to the support of his 
wife, the claimant, who was entirely dependent upon him for support. 

Evidence accompanying the memorial and the answer give some support 
to the charge of lack of protection. That evidence includes reports of an 
American Consular officer at Saltillo, Mexico, communications written by 
E. Harris, Superintendent of the Santa Rosa mines, and Mexican records 
of proceedings in relation to the investigation of the killing of Mead. 

There is information that an unfortunate condition of lawlessness, begin- 
ning in 1910, existed in the locality in question during a considerable period 
of time. It appears that a local military commander found himself unable 
effectively to combat these conditions because, as he declared, his forces were 
diminished by the withdrawal of troops for military operations in another 
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section of the country. The sparsely settled condition of this locality and 
military exigencies are emphasized in the Mexican brief as a defense to the 
complaint of lack of protection. 

The Commission has taken account of such matters in considering the 
subject of the capacity to give protection. But there are of course limits to 
the extent to which they can justify a failure effectively to deal with lawless- 
ness. And conditions such as it appears existed in this region may also 
reveal both the necessity for urgent measures as well as a censurable failure 
of efforts on the part of authorities to deal with lawlessness. The plea of the 
military commander as to the scarcity of soldiers under his command is not 
altogether convincing, in view of the fact that it appears that he found him- 
self able to send troops to the mines on one occasion prior to the murder of 
Mead and also subsequent to that tragic occurrence. And the statement of 
Harris in a communication accompanying the memorial to the effect that 
persons in charge of the mine were given some rifles to form a guard of their 
own suggests at least that protection might have been furnished through 
agencies other than that of the army. 

The subject of requests for protection was discussed by counsel on each 
side. It was said in the Mexican brief that evidence was not produced:on 
the point whether protection was demanded. In normal conditions, in the 
absence of untoward occurrences or unusual situations giving indications 
of possible illegal acts prompting precautionary measures for the prevention 
of such acts, requests of aliens to authorities for protection may obviously 
be very important evidence of warning as to the need of such measures. 
But the protection of a community through the exercise of proper police 
measures is of course a function of authorities of a state and not of persons 
having no official functions. The discharge of duties of this nature should 
not be contingent on requests of members of the community. And obvi- 
ously the fact that requests for protection are not made in a given case does 
not relieve authorities from their solemn responsibilities. In the determi- 
nation of questions of international responsibility, evidence in relation to 
requests for protection has a bearing merely on matters pertaining to the 
need for protection and the warning conveyed by such requests. 

It would seem that the conditions existing in the locality in which the 
mines were located, and particularly the robbery committed in September, 
1923, may reasonably be considered as warning as to the need of protection, 
not only for the physical properties but for persons employed in the mines. 

There is evidence of unusual difficulties confronting the authorities in the 
region in question. The mines were located approximately eighty miles 
from Saltillo. In the light of somewhat scanty evidence, it may be proper 
to take note of a statement contained in a communication sent by the Amer- 
ican Consular officer at Saltillo to the Department of State at Washington in 
which it was said that the British Vice Consul at that place declined to act 
upon a request from Harris for protection for the British-owned mines. 
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There is also evidence showing that the Mexican authorities were not utterly 
indifferent with respect to their duties to endeavor to give suitable protection. 
Harris states in a communication accompanying the memorial that the 
raiders who committed the robbery in the month of September, 1923, were 
pursued into the hills by soldiers and were scattered, and that the robbers 
abandoned their horses and threw away their rifles. The Commission, in 
view of the character of evidence which it has deemed to be necessary to 
justify pecuniary awards in cases of this nature, refrains from sustaining the 
charge of non-protection. 

The complaint with respect to non-prosecution of the persons who killed 
Mead we consider is well founded. 

From a despatch written by the American Vice Consul at Saltillo, it ap- 
pears that after the murder of Mead the Vice Consul requested of General 
Manuel N. Lopez, Jefe de Operaciones Militares, that steps be taken looking 
to the capture and punishment of the assailants. It further appears that a 
patrol was sent and made what the Vice Consul calls ‘“‘a make-believe search,” 
and that the patrol returned after two days and reported that no trace of the 
assailants could be found. There is unrefuted evidence in the record in- 
dicating very strongly that the persons relied upon to afford protection were 
of an unreliable character. Among such evidence is information that in- 
cluded in the patrol were two men who had been engaged in previous robberies. 

A memorandum with respect to this claim was filed by the United States 
on July 7, 1925, almost exactly a year and a half after the murder of Mead. 
The memorandum states the bases of the claim as set forth in the memorial, 
namely, lack of protection and the absence of suitable steps to apprehend 
and punish the criminals. From records presented by Mexico it appears 
that some time after September 25, 1925, which was shortly subsequent to 
the filing of the memorandum, four men were arrested on suspicion of having 
been guilty of the murder of Mead and another man, C. D. Hudson by name, 
who it appears was killed in 1924. It appears that about this time a man by 
the name of Rodriguez came voluntarily before the authorities and fur- 
nished much information regarding lawlessness in the locality of the mines, 
and particularly regarding numerous criminal practices of one Adolfo San- 
chez, who the witness testifies, confessed his crimes, including that of the 
murder of an American mechanic in the Santa Rosa mines in connection with 
which he was assisted by three other men. Clearly it was the murder of 
Mead to which Sanchez referred. Rodriguez further testified that he had 
brought to the attention of local authorities crimes committed by Sanchez 
and one Manuel Herrera, and that the authorities took no action. 

The Mexican answer was filed July 19, 1927, but it contains no evidence 
indicating that the men arrested were ever tried. 

The Commission has often pointed out that obviously the mere arrest of 
suspects either promptly after the commission of a crime, or as in the instant 
case, a long time afterwards, is not a defense to a charge of failure to meet 
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international obligations. Situations of this kind are discussed in the 
Commission’s opinion in the Gorham case, Docket No. 258, and in the cases 
there cited. 

Counsel for Mexico contended in oral argument that when the memoran- 
dum of the United States was filed on July 7, 1925, the claim had been “ crys- 
tallized’’; that it could not be grounded on any facts developing subsequent 
to that date. He stated that in this view of the Mexican Agency was the 
explanation why the agency had not presented evidence bearing on the 
punishment of the accused men, the absence of which evidence was em- 
phasized by counsel for the United States. 

A claim may be said to be something asked for or demanded on the one 
hand, and not admitted on the other hand. An international tribunal in 
dealing with a claim of course concerns itself with the assertion of legal 
rights by a claimant government, the denial of such assertions on the part of 
a respondent government, and the evidence and legal contentions presented 
by each party in support of its contentions. It is pertinent to note in this 
case that, although counsel for Mexico contends that the claim was crystal- 
lized with the filing of the memorandum on July 7, 1925, and that therefore 
account should not be taken of facts brought forward by the American 
Agency subsequent to that date, all the evidence upon which the Mexican 
Agency relies for its defense, apart from a brief reference made in a com- 
munication to some unsuccessful steps taken to apprehend the murderers of 
Mead at the time the crime was committed, relates to occurrences subse- 
quent to the filing of the memorandum. It is obviously proper for the 
Commission to give all proper weight to that evidence. And in spite of any 
conclusions which the Commission might reach with respect to improper 
delays or negligence on the part of the authorities after the killing of Mead 
up to the date of the filing of the memorial, it would seem to be very doubtful 
that it could properly make a pronouncement of the existence of a denial of 
justice, if the evidence which is produced with the answer filed in 1927 had 
revealed proper punitive measures against the slayers of Mead. 

The Commission has heretofore considered the question as to the rele- 
vancy of evidence respecting occurrences arising subsequent to the filing of a 
claim. Undoubtedly it is proper for the Commission to give due weight to 
all evidence properly presented to it with a memorial, an answer, and a 
reply, or through a stipulation for additional evidence. The relevancy or 
weight of any evidence in matters of claim as well as in matters of defense, 
must, of course, be determined with respect to each case in which it is pre- 
sented. Clearly on several occasions the Commission has been assisted in 
making a disposition of a case in the light of evidence of facts arising subse- 
quent to the presentation of a claim. 

In the Galvan case,! in which the Commission rendered an award against 
the United States because of the non-prosecution of a man who in 1921 

1This JouRNAL, Vol. 22 (1928), p. 455. 
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killed a Mexican subject by the name of Galvan, the United States pro- 
duced evidence, including the statement of a prosecuting attorney, to the 
effect that certain proceedings had been continued from time to time until 
April, 1927. The Mexican memorial in that case was filed August 24, 1925. 
The Commission’s conclusions with respect to improper prosecution were 
grounded on delays covering a period of six years, that is, from the date of 
the killing to 1927, about two years after the filing of the claim by a memo- 
rial. Opinions of the Commissioners, Washington, 1927, p. 408. If the 
Commission, instead of having evidence respecting a postponement, had 
had notice that the slayer of Galvin had been sentenced to be executed in 
April, 1927, it would assuredly have been pertinent to take cognizance of 
such important information. 

In the Sewell case,? Docket No. 132, a denial of justice was predicated in 
part on the failure of the court of last resort in Mexico to pass upon an 
amparo proceeding instituted on July 31, 1922. The memorandum in this 
case was filed April 20, 1925. On September 22, 1930, the Mexican Agency 
introduced evidence showing that the amparo proceedings were decided by 
the court on January 18, 1928, and the United States withdrew this partic- 
ular complaint. 

In The Charles Nelson Company case, Docket No. 2309, in which the 
memorandum was filed on August 29, 1925, and the memorial on April 1, 
1927, the Mexican Agency introduced evidence on October 1, 1930, showing 
a financial settlement which the claimant accepted on May 8, 1929, and the 
claim was withdrawn. 

The point raised by counsel for Mexico is not without interest, but in the 
light of record in the instant case it has no bearing on the question whether a 
denial of justice has been clearly established. 


DECISION 


The Government of the United Mexican States shall pay to the Govern- 
ment of the United States of America on behalf of Mrs. Elmer Elsworth 
Mead (Helen O. Mead) the sum of $8,000.00 (eight thousand dollars), with- 
out interest. 


Done in Mexico, D. F., this 29th day of October, 1930. 


(S) H. F. Atraro 
Presiding Commissioner 
(8) B.M. Enauisx (S) Frep K. 
Secretary Commissioner 
(S) José Romero (S) F. FernAnpez MacGrecor 
Secretary Commissioner 


? This Journat, Vol. 26 (1932), p. 419. 
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JosEPH A. FARRELL v. THE UNITED MEXICAN STATES 


(Docket No. 282; Decision No. 174) 
Opinion rendered October 29, 1930 


Where an alien is convicted of a crime but is later acquitted by a higher court, there is no 
violation of international law if there was probable cause for the arrest and if the proceedings 
were conducted in accordance with the penal laws of the country in which the alien resided, 
provided these are applied bona fide. 

A law which permits the accused to be held incomunicado in a manner implying neither 
cruelty nor interference with the right of defense, is not in violation of international law. 

Commissioner FERNANDEZ MacGrecor, for the Commission: 

The United States of America, on behalf of Joseph A. Farrell, an American 
citizen, claims from the United Mexican States the amount of $10,000.00, 
United States currency, alleging that he was unlawfully arrested and sub- 
jected to harsh and severe treatment during the period of his imprisonment 
by Mexican authorities. 

The claimant was the master mechanic of the ‘‘La Fe Mining Company” 
which operated in Guadalupe, Zacatecas, Mexico. On October 22, 1910, the 
claimant was on duty inspecting the raising and lowering of a tank. One of 
the Mexican laborers named Calvillo executed his task improperly for which 
he was reprimanded by the claimant who also struck him on the shoulder; 
this resulted in a dispute which culminated in two consecutive physical en- 
counters between the two men. On the following day Calvillo went to the 
company’s warehouse which was in charge of a French citizen named Langot, 
asking his permission to speak to the claimant, which Langot refused. 
Calvillo became threatening whereupon Langot went to the claimant and 
asked him for his revolver; Farrell advised him to call the police, which he 
did; but as the police did not arrive and as Calvillo’s attitude became more 
threatening, Langot again asked the claimant for his revolver, this time 
obtaining it, and went out again. Calvillo tried to enter at all costs rushing 
towards the door whereupon Langot fired five shots at him, killing him in- 
stantly. 

The Mexican authorities took cognizance of the crime instituting the cor- 
responding proceedings during the course of which the claimant, on Novem- 
ber 11, 1910, was arrested charged with (a) attempt to commit murder, 
(b) carrying prohibited weapons, and (c) being an accomplice to the murder 
of Calvillo. The judge of the Court of First Instance, on February 16, 1911, 
rendered a decision acquitting the claimant of the crimes of attempted mur- 
der and carrying prohibited weapons, and sentencing him as an accomplice to 
the murder of Calvillo to the penalty of ten years’ imprisonment. The 
claimant appealed from that sentence and the Supreme Court of the State of 
Zacatecas, on April 4 of the same year, handed down its decision acquitting 
him of all the charges which had been made against him, for which reason he 
was released. The decision of the Supreme Court was a majority opinion, 
since one of the justices voted to confirm the sentence of the lower court. 
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The American Agency in its oral argument withdrew the imputation made 
in its brief that the Mexican judge of the Court of First Instance harbored 
racial prejudice against American citizens which impelled him to convict 
Farrell. 

In the same oral argument mention was made that the Commission has 
established the precedent that certain irregularities of procedure cannot be 
redressed even when a final sentence doing justice is rendered, referring 
especially to the Dyches case in which the following was said: 


Moreover, in this case of an alleged illegal trial and defective adminis- 
tration of justice, the Commission finds itself confronted with a decision 
of the Supreme Court of Justice of Mexico,—the highest court in the 
nation, and in fact one of the three branches into which its government 
is divided,—in which decision final justice is granted correcting the error 
that the local lower courts may have made in finding the claimant guilty. 
Bearing this in mind, it might be said that there is no denial of justice in 
this case, but on the contrary, a meting out and fulfillment of justice. 
If the term within which all proceedings against Dyches were effected 
had been a reasonable one, it would be necessary to apply hereto the 
principle establishing the non-responsibility of a state for the trial and 
imprisonment of an alien, even though he is innocent, provided there 
has been probable cause for following such procedure. . . . The Su- 
preme Court of Justice of the Mexican nation finally applied the law, 
conscientiously examining the charges made against Dyches and found 
him innocent, for which reason he would have no right to ask for indem- 
nification for the deplorable error of the local courts which injured him. 
All the defects of procedure of which the claimant complains were, so to 
say, erased by the last decision which rendered justice to him. Thus, 
there is no need to consider the propriety or impropriety of the inter- 
preters employed not meeting the requirements prescribed by the law, 
nor of taking into account that this or that legal step was not taken. 
(Majority opinion, Opinions of Commissioners, 1929.) 

No doubt it is a general rule that a denial of justice can not be 
predicated upon the decision of a court of last resort with which no 
grave fault can be found. It seems to me, however, that there may be 
an exception, where during the course of legal proceedings a person may 
be the victim of action which in no sense can ultimately be redressed by 
a final decision, and that an illustration of such an exception may be 
found in proceedings which are delayed beyond all reason and beyond 
periods prescribed by provisions of constitutional law. (Opinion of 
Commissioner Nielsen, op. cit.) 


Based on this opinion the American Agency alleged that in the instant 
case, the Commission, in accordance with the principles of international law, 
could examine the final decision rendered by the Supreme Court of Zacatecas 
for the following reasons: 1, because the evidence submitted against the 
claimant in the Court of First Instance was so unsatisfactory as to warrant 
his immediate release; 2, because during the period of his detention the 
claimant was subjected to ill treatment; and 3, because he was held incomuni- 
cado for a period of twenty days. 
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The Commission finds at once that the instant case differs from the Dyches 
case, Docket No. 460, in the fact that in that case it was proven that the 
judicial proceedings were unduly delayed in violation of the Mexican law; in 
the instant case it appears that the proceedings were conducted entirely 
within the period designated by the law, the proceedings in both courts 
having lasted approximately five months. In this regard the attorney of the 
American Agency stated: 

The proceedings, it would seem to me, were conducted with unusual 
celerity. There was no cause of complaint regarding delay. The case 
commenced October 23, 1910, and was finally disposed of by a decision of 


the Supreme Court on April 5, 1911. So I really think it was very quick 
action on the whole. 


Entering upon an examination of the alleged injuries of the claimant, the 
Commission is of the opinion that there was probable cause for his arrest. 
Against him were the statements of several witnesses to the effect that they 
had seen him quarrel and struggle with Calvillo; the latter had been killed by 
Langot with the pistol of the claimant who had previously shown him how to 
use it. The Penal Code of Zacatecas considers as accomplices those who 
“furnish the instruments, arms or other means adequate for the commission 
of the crime . . . if they know the use which is to be made of such instru- 
ments or means.” The American Agency argues that the claimant did not 
know for what purpose Langot required his revolver. This was an essential 
fact which had to be established during the course of the proceedings. Now, 
if there was probable cause for the arrest, and if the proceedings were in ac- 
cordance with the laws of Mexico, there is no violation of international law, 
since an alien is subject to all the pena! laws of the country in which he lives, 
provided these are applied bona fide, and even though a charge is not proven. 

As to the other part, there is not sufficient evidence to establish that the 
claimant was subjected to physical ill treatment during his imprisonment, 
inasmuch as the affidavits on this point lack the precision required to sustain 
the allegation. 

Finally, the charge against the respondent government with relation to the 
holding of the claimant incomunicado for twenty days, must likewise be 
considered as not sustained. The American Agency even asserted that the 
Mexican law which permitted incomunicacién for such a long period ‘‘is 
below the required standards with respect to the treatment to be accorded to 
aliens subjected to prosecution,” insisting that prolonged incomunicacién 
deprives the accused of the right of defense. 

The Commission is not prepared to state that a law which permits the 
incomunicacién of an accused in a manner implying neither cruelty nor inter- 
ference with the right of defense, is in violation of international law. The 
incomunicacién permitted by the Code of Criminal Procedure of Zacatecas 
(Article 340) must take place in such a manner as not to prevent the giving to 
the person so held all the assistance compatible with the object of that meas- 
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ure; the person held incomunicado may speak to other persons or communi- 
cate with them in writing, in the discretion of the judge, provided that the 
conversation takes place in the presence of this official or that the letters; be 
sent through him unsealed. Under these conditions, and if it does‘not to- 
tally prevent the accused from having an attorney to defend him, zncomuni- 
cacién does not imply a violation of international law. In the instant case 
the incomunicacién suffered by the claimant took place in accordance with 
the law during the first days of the proceedings, from November 11, to De- 
cember 1, 1910. It is of record that the accused was able to defend himself 
fully from the beginning to the end of the proceedings, and that finally, by 
virtue of that defense, he was acquitted. There is, therefore, no cause for 
responsibility chargeable to the Mexican Government, on this ground. 
In view of the foregoing, the instant claim must be disallowed. 


DECISION 


The claim of the United States of America on behalf of Joseph A. Farrell is 


disallowed. 
Done in Mexico, D. F., this 29th day of October, 1930. 


(S) H. F. Atraro 
Presiding Commissioner 


(S) B. M. (S) Frep K. 


Secretary Commissioner 
(S) Jost Romero (S) G. MacGrecor 


Secretary Commissioner 
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Académie de Droit International, Recueil des Cours, 1930. Paris: Librairie 
du Recueil Sirey, 1931. Vols. I, II, III, and IV, pp. iv, 747; iv, 841, iv, 
869; and iv, 949. Indexes. 

These four volumes, aggregating altogether 3400 pages, contain the lec- 
tures delivered at the Hague Academy of International Law during the 
session of 1930. Twenty-five persons—professors, lawyers, diplomats, 
statesmen and theologians, gave lectures at this session. They came from 
thirteen different countries, American and European. France, as usual, 
furnished the largest number, six altogether: Niboyet, Bartin, Dupuis, 
Travers, Briére, and Cassin. Germany furnished three: Miiller, Franken- 
stein, and Strupp; and Spain an equal number: de Bes, Trelles, and Gascon 
y Marin. Russia was represented by two: Barons de Taube and Heyking; 
and Great Britain by two: Lauterpacht and Williams. The remaining ten 
countries were represented by one lecturer each: Kunz of Austria, Octavio 
of Brazil, des Camps of Belgium, Potter of the United States, Yepes of 
Colombia, Mercier of Switzerland, Daneff of Bulgaria, Vitta of Italy, Pella 
of Roumania and Sefériadés of Greece. Ordinarily each professor gave 
six lectures, the two principal exceptions being MM. Dupuis and Sefériadés, 
each of whom gave an extended course on the international law of peace, 
which together fill about 600 pages in the Recueil. 

Professor Dupuis’ lectures deal with the general subject of international 
law, starting with an illuminating analysis of sovereignty, which is in a sense 
the basis of his treatment of the subject. He emphasizes the baneful effects 
of the theory of absolute sovereignty which, he says, was for a long time 
la reine du droit international and one whose rule has been an obstacle to its 
development and to the progress of international organization. Happily, 
however, its authority is now being combated and to some extent under- 
mined. His discussion of treaties, including the methods of interpretation 
and the validity of the doctrine of rebus sic stantibus, is excellent. The 
same judgment may be pronounced upon his discussion of the domain of 
domestic jurisdiction, intervention, extradition, the sanctions of interna- 
tional law, and indeed all the other subjects which he treats. Unfortunately 
the limits of this review do not permit even a summary of his course or a 
statement of his position on the controverted questions of international law 
which he discusses with rare lucidity. 

Professor Sefériadés, in his course on the same subject, discusses in turn 
the origin, sources and foundations of international law, its historical develop- 
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ment, the progress of codification, persons in international law, the doctrine 
of recognition, the rights and duties of states, the territorial domain and the 
pacific settlement of international disputes. 

Under the title “the new international law”’ Baron des Camps dwells upon 
the influence of the new conception which more and more regards war as a 
crime. He then discusses in turn the great international conventions and 
acts which reflect this feeling of condemnation of war. Other matters which 
he treats include the reconciliation of natural and positive law, the principle 
of sovereignty in international affairs, the relation between law and force in 
the new international order, and pacific modes for the settlement of inter- 
national disputes. 

Professor Potter in his lectures on “Intervention in Modern International 
Law” maintains that the intervention of one state in the affairs of another 
state for certain purposes is sanctioned by customary rules of international 
law and is not, therefore, ‘‘extra legal.’’ He points out that the right is 
sometimes recognized by treaties, and that it is provided for in the Covenant 
of the League of Nations. It is well to remember, however, that treaties 
conceding the right of intervention are seldom freely entered into by the 
party making the concession, and that no right of unilateral intervention in 
the absence of a treaty can be deduced from the provisions of the Covenant, 
which establishes a system of collective intervention, and this only for the 
restraint of aggression and the maintenance of the peace. 

M. Yepes’ lectures deal with the contribution of Latin America to the 
development of international public and private law. He summarizes the 
juridical doctrines of the Latin American publicists and defends M. Alvarez’s 
doctrine of ‘‘American”’ international law, which he maintains is entirely 
sound when interpreted in the sense in which the author intended it. 

M. Mercier deals with the subject of extradition. He considers in turn 
the legal nature of extradition, the right and duty to extradite criminals, the 
increasing importance of the subject, and the need of uniform rules of law 
and procedure. He does not discuss the subject of political offences, that 
aspect of the subject having been treated by Baron Alberic Rolin in his lec- 
tures at the Academy in 1923. M. Mercier thinks the subject of extradition 
is sufficiently “ripe” at least for partial codification, and he expresses the 
hope that it may be put on the program in the early future for codification. 

Professor Strupp discusses in interesting fashion the right of the interna- 
tional judge to decide cases submitted to him, on the basis of equity. He 
reviews the practice of arbitrators in this connection from ancient times, 
discusses the usual terms of arbitration agreements, analyzes the awards 
of numerous arbitral tribunals, and summarizes the jurisprudence of the 
Permanent Court of International Justice in so far as it relates to the matter. 

Professor Lauterpacht discusses with his customary lucidity and learning 
the theory of non-justiciable disputes in international law. He analyzes 
in turn the various criteria that have been proposed for distinguishing be- 
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tween justiciable and non-justiciable disputes, and points out the difficulty 
of formulating any sound rational principle upon which a satisfactory line 
of demarcation can be drawn. His own conclusion, in fact, is that the divi- 
sion of conflicts between states into justiciable and non-justiciable, in so far 
as it is based on the intrinsic nature of international differences, is juridically 
indefensible, logically erroneous and practically useless, and that the attempt 
to preserve the distinction is dangerous for the science of international law 
and an obstacle to the progress of the movement for the settlement of 
disputes by arbitration. 

Several of the lecturers deal with the subject of international private law, 
either generally or in some of its aspects. Thus M. Daneff discusses the 
Bulgarian conception and practice. M. Bartin discusses the doctrine of 
“qualifications” (that is, the doctrine as to what law is applicable in a case 
which comes before a court of a given state), and its relations with the 
national character of the rules governing the conflict of laws; M. Franken- 
stein analyzes and evaluates the new tendencies in international private law; 
and M. Cassin discusses the new conception of domicile in cases involving 
conflict of laws. Particularly he deals with the notion, the rdle and the 
several kinds of domicile, distinguishes between the rdle which domicile 
plays in Anglo-American and Continental jurisprudence, and points out that 
the principle of nationality which formerly dominated Continental juris- 
prudence is now on the decline and is tending to be replaced by the principle 
of domicile for certain reasons, which he points out. f 

In the field of what is denominated international criminal law, M. Pella 
discusses the repression of crime against the personality of the state. In the 
field of international administrative law M. Gascon y Marin discusses the 
transformations which this branch of international law has undergone in 
recent times. He analyzes in turn the organs of international administra- 
tion and the administrative activities of the League of Nations. In this 
connection perhaps may be mentioned the lectures of Sir John Fischer 
Williams dealing with the convention for financial assistance to states 
victims of aggression, which he analyzes from a distinctly practical view- 
point, article by article. He characterizes the convention as one which 
represents an attempt to put the power of money at the service of law— 
which creates a reservoir of financial power, the key to which is confided to 
the Council of the League. 

In the field of diplomacy and international intercourse may be mentioned 
the lectures of Baron Heyking dealing with the consular service. In this 
connection also may be mentioned the lectures of Baron de Taube on the 
“inviolability”’ (binding force) of treaties, in which he discusses with learn- 
ing and sound judgment the historical development of the principle of the 
binding force of international engagements, the doctrine of rebus sic stantibus, 
the cases in which it has been invoked, Article 19 of the Covenant relative 
to the revision of treaties, etc. Under the head of foreign policy may be 
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mentioned the lectures of M. Trelles on the Monroe Doctrine. On the 
whole, M. Trelles’ evaluation of the doctrine is remarkably restrained for 
a Spaniard, and his discussion is a contribution of distinct value. It may be 
recalled in this connection that the Monroe Doctrine was the subject of M. 
Planas Suarez’s lectures at the Academy in 1924. Asin former years, ques- 
tions of international finance were not neglected. Professor Niboyet’s 
lectures on double taxation from the juridical point of view, like those of 
Seligman and Grizotti on the general subject of double taxation at previous 
sessions of the Academy, are illuminating and contain practical suggestions 
for the solution of this increasingly important problem. 

Professor Joseph Kunz discusses with his usual learning the subject of 
option of nationality. the theory and the practice from 1640 to 1918. Dating 
from the Belgian-Dutch treaty of 1839, the right of option has steadily grown 
in form, although it cannot yet be regarded as one sanctioned by interna- 
tional law. Professor Kunz discusses in turn the historical development of 
the idea, its technique, the cases in which it has been applied, the conditions 
usually insisted upon, and the juridical nature and consequences of option. 
He analyzes, finally, the option clauses of the peace treaties at the close of 
the World War, and points out the defects and injustices, especially those 
of the treaty of St. Germain. 

The nationality of commercial societies is discussed by Mr. Travers. 
After discussing the various criteria that have been proposed for determining 
their nationality, he reaches the following conclusions: (1) corporations, like 
natural persons, do have and must have a nationality in order to be able to 
invoke the diplomatic protection of a government; (2) there is nothing in the 
nature of nationality itself, or in the character of commercial corporations 
generally, which is incompatible with the notion of nationality; (3) that it is 
in the social, economic and political interests of the great majority of states 
that they should be recognized as possessing nationality, and (4) their na- 
tionality should be that of the szége social, or place where the principal 
establishment is situated, rather than that of the place of incorporation. 

Other lectures which, for lack of space, can only be mentioned, were those 
of M. Octavio dealing with the legal status of Indian savages in America, 
and especially in Brazil; those of Herr Miiller on the work of the Christian 
churches for the advancement of international peace—a somewhat similar 
subject having been discussed by MM. Goyau and Boegner at former sessions 
of the Academy—and those of M. Briére on the juridical status of the 
Vatican City, in which the author analyzes the accords of 1929, discusses 
the institutions of the city, its territory, population, government, legal 
system, diplomatic service, etc. His conclusion is that the Vatican City is 
undoubtedly a state, though a state sui generis. 

JAMES WILFORD GARNER 
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Le Droit International Public de la Mer. By Dr. Gilbert Gidel. Paris: 
Recueil Sirey, 1932. Vol. 1, La Haute Mer, pp. x, 530; Vol. II, Les Eaux 
Intérieures, pp. 393. 


These volumes, I and II, cover the high sea and inland waters in time of 
peace. After a modest introduction to Volume I, ‘“‘The High Sea,” Professor 
Gidel gives a definition somewhat more comprehensive than usual covering 
the status and use of what might be covered by the term marine. He touches 
upon questions relating to hydrography, oceanography, and other matters 
sometimes before the International Marine Conferences and other organiza- 
tions, as well as before the League of Nations. 

Regarding the marine sphere as a unit, he follows the 1930 Hague Codifica- 
tion designations as to specific areas, ‘‘inland waters,’ ‘‘territorial sea,”’ 
‘contiguous zone”’ and ‘‘the high sea.”’ Professor Gidel shows that the old 
definition of a ship, as “floating craft of all description,’ no longer holds 
with the coming of hydroplanes, submarines and aéroplanes, but that a ship 
has a legal personality which is generally established by the flag and papers. 
Among ships, the status is further defined by character as public or private, 
and again modified according to service. 

Naturally the history of and reasons for the freedom of the sea receives 
much attention (pp. 123-233). In the presentation of the problems of the 
use of the high sea, Professor Gidel refers more particularly to recent discus- 
sions and cases showing how extending use of the sea has led to regulations 
for the general good. Such are the regulations for safe and convenient 
navigation evident in ‘‘rules of the road,” signals, the use of radio, ete. 
The control of submarine cables has become relatively less important, while 
the problem of conservation of the riches of the sea, even though in some 
degree a matter of ancient concern, in recent years is receiving increasing 
attention. 

The use of the surface of the sea for structures, the enjoyment of the 
subsoil, the tunneling under the sea, and the use of the air above the sea 
afford new problems. 

Volume II is devoted to inland waters, 7.e., landward from the territorial 
sea, as defined at The Hague in 1930, not to inland waters in the geographic 
sense. The territorial sea is left for another volume. In the control of 
ports, harbors, and other areas, there have been many differences in legisla- 
tion, often giving rise to unnecessary interference with their use, both by 
private and public vessels, as well as to diversity in the treatment of 
passengers and personnel of vessels. 

These very comprehensive volumes show the influence of problems which 
have arisen through recent attempts at codification. The bibliography in 
Chapter 4 of Volume I brings together in convenient arrangement many 
sources. The reading of these two excellent volumes gives earnest of much 
to anticipate in the completed work. 

It may be proper to say that a full index in the final volume is absolutely 


648 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


essential to the appreciation of the value and extent of the labor of Professor 


Gidel. 
GEORGE GRAFTON WILSON 


Die Internationalen Beziehungen im Zeitalter des Imperialismus. Dokumente 
aus den Archiven der Zarischen und der Provisorischen Regierung. Ein- 
zig berechtigte deutsche Ausgabe namens der Deutschen Gesellschaft zum 
Studium Osteuropas, herausgegeben von Otto Hoetzsch. Berlin: Reimar 
Hobbing, 1931-2. Reihe I. Das Jahr 1914 bis zum Kriegsausbruch. 
Band 1, 14 Januar bis 13 Marz 1914, xliv, 474; Band 4, 28 Juni bis 22 
Juli 1914, xvi, 355. Single copy, 45 RM. Series, 38 RM. 

By arrangement with the outstanding German research society devoted 
to Eastern European questions, the Soviet Government has made available 
an authorized German edition of its archival materials bearing on the causes 
of the World War. The two volumes under review are the first fruits of a 
large-scale enterprise which is eventually to cover, in three massive series, 
the periods 1878-1903, 1904-1913, and 1914-1917. They represent the 
acme of accuracy in form, organization and rendition, made possible by the 
juxtaposition of critical Soviet and German scholarship, the German edition 
including not only all the annotations made by the Russian editors, but also, 
independently, the commentaries of the German translators. The statement 
of the methodology used by both sets of collaborators (Band 1, XXV- 
XXXjI) is particularly lucid and furnishes a complete key to the mastery of 
the volumes. Professor Hoetzsch’s introduction includes a valuable state- 
ment of the new compilation’s place in the literature on the causes of the 
war, with particular emphasis on the Kriegsschuldfrage. 

The introduction to the Russian edition, by the late Professor M. N. 
Pokrovski, is significant for its endeavor to relate the whole nexus of diplo- 
matic documents to the communist theory of history. Abjuring completely 
the catastrophic theory of the origin of the World War, with its “‘decisive 
days” and “‘fatal weeks,’’ Pokrovski dates the ‘‘beginning”’ of the war, as 
distinguished from the ‘‘outbreak of hostilities,’’ during the winter of 1913- 
1914. Hence the documents commence with January 1, 1914, O.S., and 
advance in Volume 4 to the Serajevo assassination, on which much new 
light is shed. Pokrovski enunciates a distinctive communist theory of war 
responsibility, based upon an analysis, not of subjective motives, but of ob- 
jective interests, finding the centers of the world disturbance primarily in 
Persia, where the issue of the Transpersian railroad overshadowed that of 
the Berlin-Bagdad line, and secondarily in Manchuria, where Czarist diplo- 
macy clashed with that of Japan. His conclusion is that ‘‘The imperialist 
war was neither exclusively nor principally the work of Russia. Russian 
imperialism had, on the world stage, only a secondary or tertiary signifi- 
cance, but the European war . . . could only unleash an imperialistic con- 
flict of the first magnitude’ (Band 1, XVIII-XIX). Pokrovski justifies 
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this interpretation primarily by reference to the documents in the first vol- 
ume, selected as much for their economic as their diplomatic significance. 
The world of Western scholarship will doubtless challenge this interpreta- 
tion, but will await with interest the further unfolding of the evidence, along 
with the official Soviet interpretation in terms of the historical dogmas of 
dialectical materialism. 

MALBONE W. GRAHAM 


The End of Reparations. By Hjalmar Schacht. New York: Jonathan Cape 
& Harrison Smith, 1931. pp. vi, 248. $3.00. 


Dr. Schacht’s book on the reparation problem had a prophetic quality 
when it first appeared, and seems now to be an explanation of widely recog- 
nized facts. The cessation of payments which he forecast in 1930 and 1931 
became a reality with the moratorium of last year. His analysis of recent 
conferences and German opinion commands attention, both because he 
has one of the most brilliant and active minds in Germany, and because he 
has been closely associated with the controversy at every stage. The 
significance of his statements is clear only when placed against the back- 
ground of national socialism and frustrated youth, and when the political 
animosities of the last twelve years have been reviewed. In fact, he has 
little to contribute in the way of economic evidence and much to say regarding 
the reasons for compromise and the motives behind treaties and agreements. 

His narrative covers the years from the Treaty of Versailles to the founding 
of the Bank for International Settlements in 1930, but he devotes most of his 
attention to the struggles of 1929. The most striking statement in the book 
is the report of the letters and conversations in connection with the Young 
Conference in 1929. In Chapter V he discusses the annuity debate in great 
detail. Placed in a weak position by political intrigue, the German delegates, 
according to Dr. Schacht, signed reluctantly an agreement which they con- 
sidered entirely unsound for the sake of the freeing of the Rhineland. The 
difficulties in internal and external politics which followed are clearly set 
forth. The collapse of German credit and the shutting of markets to export 
trade are described. 

The book as a whole is a clear exposition of the German point of view, a 
rehearsal of the inconsistencies of the Allies, and a plea for the removal of 
artificial barriers and the expansion of export trade in the interests of world 
prosperity. It is incomplete unless it is supplemented and compared with 
other studies setting forth other facts and opinions. It should be read in 
conjunction with the documents, the discussions of Dr. Bergmann, Dr. 
Sering, Professor Keynes, Professor Moulton, Dr. McGuire, and others. 
This one book is interesting, as it stands alone, in that it describes the mo- 
tives and ideas of one of the outstanding figures in the history of the battle 
for tribute. 

ELEANOR LANSING DULLES 
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Greater America. An Interpretation of Latin America in Relation to 
Anglo-Saxon America. By Wallace Thompson. New York: E. P. 
Dutton & Co., Inc., 1932. pp. 275. Index. $3.00. 

Few books have been written so evidently con amore and under the com- 
pulsion of conviction as this. Mr. Thompson knows his Latin America; 
he likes it; he believes in it and in the ideal of a Greater America embracing 
the entire Western Hemisphere. His appreciation of the facts and his 
deductions are naturally sometimes of the character of personal opinions. 
Others may not share fully his viewpoint, but they cannot fail to recognize 
how essential is a sympathetic, generous understanding of the countries and 
the peoples of Latin America and of the rdle which the United States and 
Canada may be expected to play in this conception of a whole hemisphere 
collaborating to one high end. 

The end envisaged by Mr. Thompson would seem to be a highly com- 
mercialized and industrialized continent united and reconciled in its varied 
cultural interests largely through this very process of commercialization. 
He regards Latin America as the ‘‘last treasure-house”’ awaiting to be ex- 
plored and utilized in an enlightened and idealistic way for the good of all. 
He treats most interestingly, and with a thorough knowledge of his facts, 
such problems as populations, immigration, communications, areas to be 
developed, economic power to be created, tariffs, finance, trade, and politics. 
The chapter on Nationalism and Foreign Relations is penetrating in analysis 
and most suggestive. Certain of his observations concerning the perennial 


topic of the Monroe Doctrine are of special interest. 


That the Monroe Doctrine has been effective in protecting the nations 
of Latin America from European invasion and colonization none can 
deny. . . . The static power of the United States throughout the first 
century of Latin American independence has ... unquestionably 
relieved the Latin American nations from all fear of European or Asiatic 
encroachment ... But the Monroe Doctrine has become a symbol, 
in the minds of many Latin Americans, of the supposed imperialism of 
the United States... 

The United States has chosen, on grounds logically adequate cer- 
tainly, to maintain the Monroe Doctrine, opposed to European (and 
by inference to Asiatic) aggression in the territories of the nations of 
this hemisphere, as a purely private doctrine, a doctrine of self-defense. 
It has invited the other nations of the Americas to enunciate similar 
doctrines, and welcomes such enunciations, but none responds. Half 
the leaders of Latin America hold that the Monroe Doctrine, if it is to 
be continued, should be a continental doctrine, to which all should 
subscribe and the enforcement or application of which should be decided 
by all the nations together (pp. 228-230). 


On the little-understood subject of the attitude of Latin Americans in 
general towards the League of Nations, Mr. Thompson asserts that they 
“certainly look upon the League as a potential counterbalance to the in- 
fluence of .the United States in their own countries and on the Western 
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Hemisphere, and some continue to have hopes that the League may ul- 
timately take a part in the balance of power in the Western World”’ (p. 237). 

This volume deserves thoughtful consideration because of its sound basis 
of essential facts, because of the intimate and generous understanding of 
Latin Americans by the author, and his vision of a Greater America based 
on ‘“‘the solid tripod of wiser diplomacy, more intelligent financing, and 
profitable commercial exchange.” 

MARSHALL BROWN 


Le Traité Politique du Latran et la Personnalité en Droit International Public. 
By Louis Tostain. Paris: Editions Spes, 1930. pp. 155. 


This is a stimulating essay which, although dealing with a question largely 
academic in character, should be provocative of discussion and suggestive of 
new lines of development in international law. For it opens up the idea of 
the “international state’”’ as distinct from the national state, and it directs 
attention to the possibilities of the creation of a corporate personality having 
the character of a state, in the sense that it is self-governing, and yet inter- 
national, in that it would be made up of elements that cut across national 
lines. 

It has been generally agreed that the Papacy lost its character as a 
national state when its territories were absorbed by Italy in 1870. What 
was its character after that? Some writers have endeavored to see in the 
Papacy a sort of non-territorial person, enjoying diplomatic privileges and 
making agreements with states after the manner of a recognized member of 
the family of nations. But whatever the validity of these theoretical argu- 
ments, a new situation was presented when the Treaty of the Lateran was 
signed in 1929 and the City of the Vatican came into territory of its own, 
however small, and a corresponding degree of political sovereignty. Inter- 
national law now finds itself confronted with a state of a unique character, 
whose entrance into the world of states by way of territorial sovereignty has 
not destroyed the peculiar non-territorial ‘‘moral’’ personality which it 
possessed before 1929. The author here finds a close analogy with the 
legal character to be attributed to the League of Nations, and he develops 
at length the idea of personality divorced from territory and the jurisdiction 
that goes with territory. 

It may be, indeed, that international law will in the future broaden the 
conception of an international person and recognize side by side with states 
other associations and organizations which, like the League of Nations, the 
earlier International Unions, and the Papacy, seek to promote interests 
transcending state boundaries. The author does not enter into this specula- 
tive field, but his essay points the way to it and is for that reason a contribu- 
tion to the theory of international law, as well as a useful analysis of the 
positive law pertaining to his particular subject. 

C. G. Fenwick 
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Disarmament and Security since Locarno, 1925-1931. By John W. Wheeler- 
Bennett. New York: The Macmillan Co., 1932. pp. 383. Index. 
$4.00. 

While presented in popular form, much of the material in the present 
volume will commend itself to the serious student of international law. 
For it deals with the current question of the relationship between national 
security and disarmament, and it thus bears directly upon the fundamental 
problem of international law: shall the defense of the rights recognized by 
the law, primarily the right of national existence itself, be left to the indi- 
vidual state, or be undertaken by the community of nationsasa whole? The 
political aspects of the question present, indeed, controversies only too 
familiar from the daily press; the legal aspects are a challenge to every 
student of international law who looks beyond the technical rules of his 
subject to the development of a more logical and effective system. 

The survey of events from Versailles to Locarno, and the description of 
the Locarno agreements, cover familiar ground. The chapter on Disarma- 
ment, 1925-1931, if likewise not novel, contains a very useful analysis of the 
work of the Preparatory Commission of the League of Nations and of the 
successive disarmament conferences and the proposals which accompanied 
them and the results attained,—all of which is valuable to the layman, if 
already available to the student in other publications. On the other hand, 
there are the successive general resolutions that have been taken or proposed 
looking to the renunciation of war: the Assembly resolution of 1925-1927, 
the Panamerican resolutions of 1928, the Pact of Paris of 1928, the Litvinoff 
Pact of 1929, the Amendments to the Covenant, 1929-1931, and the sug- 
gested ‘“‘Consultative Pact’’ by which the United States would supplement 
and strengthen the provisions of the Pact of Paris. Particularly useful is 
the author’s treatment of the amendments proposed to the Covenant of the 
League of Nations to bring it into harmony with the Pact of Paris. Nothing 
is better calculated to throw light upon the legal, as distinct from moral, 
force of both treaties than the discussions that have attended the attempt 
to strengthen the more specific obligations of the former by the vague general 
resolutions of the latter. The relation between security and arbitration is 
discussed in connection with the General Act and Model Treaties of 1928, 
the Convention for Financial Assistance of 1930, and the Convention of 
1931 for Improving the Means of Preventing War. In addition, the author 
explains the Soviet system of neutrality and non-aggression, and the various 
treaties that have been entered into on that basis. 

The present volume only adds to the debt under which those who are 
interested in international affairs have already been placed by the “‘ Informa- 
tion” volumes begun by the author in 1925 and recently succeeded by three 


volumes of Documents on International Affairs, 1928, 1929, 1930. 
C. G. FENwIcK 
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BRIEFER NOTICES 


Le Unionit Internazionali Di Stati. By Claudio Baldoni. (Rome: 
Attilio Sampaolesi, 1931. pp. 71.) This short study of ‘International 
Unions of States” is in the main an essay in classification. Certain relations 
and associations are excluded from its scope as exhibiting a more or less 
accidental character and as not fully embodying the juridical element. 
Certain other relations are considered as beyond the range of the subject 
because the bond existing is found to be one of internal and not of interna- 
tional law. However, the variety of “international unions” possible re- 
mains large, from so-called simple unions designed to coérdinate internal 
activities by way of legislation or otherwise, or external activities by cus- 
toms unions, protectorates or mandates, to what the author describes as 
institutional unions having similar ends in view but seeking their ends by 
joint rather than individual action and in many cases creating a special 
instrument to exercise the powers jointly delegated to it. The machinery 
established for the pacific settlement of international controversies receives 
special attention in all its varieties of form, including the Bryan treaties, the 
different conciliation treaties, and finally agreements which provide for the 
creation of arbitral courts. Finally the problem is stated and considered 
as to whether such “‘international unions” possess personality. This ques- 
tion can only be dealt with individually and as it relates to each particular 
union. Asa matter of fact it becomes interesting and important principally 
as it relates to the League of Nations. The answer given by the author 


of this study is that many of the activities of the League cannot be easily 
or naturally explained as based on rights, powers or obligations of the indi- 
vidual members, that the League itself is the source of those rights, powers 
or obligations, and that its possession of an independent juridical personality 
is thus demonstrated. JAMES BARCLAY 


American Relations with Turkey, 1830-1930. An Economic Interpreta- 
tion. By Leland James Gordon. Philadelphia: University of Pennsylvania 
Press, 1932. pp. xvi, 402. Index. $4.00. This volume is the result of a 
special investigation undertaken by Professor Gordon in Turkey in 1929- 
1930, which was made possible by a scholarship in international relations 
established by the late Hon. Frederic Courtland Penfield in the University 
of Pennsylvania. The author has gathered together in readable form most 
valuable data, mainly of an economic character, but including also some 
very interesting material concerning the diplomatic relations of the United 
States and Turkey. His account of the Chester Concession for the railway 
development of Turkey is the fullest statement of an unbiassed nature yet 
published. Professor Gordon has been able to understand sympathetically 
and fairly the peculiar problems presented to American missionary, educa- 
tional, and other philanthropic institutions by the tendency of the present 
Turkish régime to nationalize and secularize education. This book is a 
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most useful compendium of information concerning actual conditions in 
Turkey and concerning its relations with the United States. It deserves to 
be read and consulted as a worthy companion to the volume published by 
Eliot G. Mears under the title of Modern Turkey, A Politico-Economic 
Interpretation for the period 1908-1923. Both are essential to a clear under- 
standing of the amazing transformation now going on in the political, 
economic, social, and religious life of the Turks. 
Puitip MARSHALL BROWN 


Sowjetunion und Vélkerrecht. By Karl Mannzen. (Berlin: Georg Stilke, 
1932. pp.110. RM.4.80.) We have long been awaiting a thorough study 
of the problems created for international law by the establishment of the 
Soviet State. Unfortunately, Dr. Mannzen’s work can hardly be said to 
have fulfilled this need. Only three groups of problems are considered, 
recognition of the Russian debts, foreign propaganda, and the foreign com- 
merce monopoly. The treatment thoroughout is inclined to be sketchy and 
suffers from insufficient references to Soviet sources. The section on the 
foreign commerce monopoly contains a useful analysis of the Soviet commer- 
cial treaties, but the complex pattern of rules relating to the exemption of the 
commercial representations is treated in a few paragraphs and only a single 
decision of foreign courts is cited. This portion of the work is far inferior 
to the excellent study by Stauffenberg. The sections on the Russian debts 
and nationalization of property, and on foreign propaganda, are more 
thoughtful, but the thoroughgoing nature of the conclusions reached could 
only be justified by a much more extended discussion than Dr. Mannzen 
has given to them. The bibliography would have been more useful if 
periodical literature had not been completely ignored. A. H. FELLER 


Das Minderheitenschutzverfahren des Vélkerbundes. By Rudolf Ramlow. 
(Wissenschaftliche Beitrage zu aktuellen Fragen, Herausgegeben von Dr. 
Werner Kipke. Heft 2. Berlin: Emil Ebering, 1931. pp. viii, 94.) This 
is an excellent critical study of the procedure observed by the League of 
Nations in executing its duty as guarantor of the rights stipulated for minori- 
ties in several treaties. The author recounts briefly the conclusion of the 
treaties, devotes some attention to working out a definition of “minority” 
(p. 17), which definition will not be acceptable to everyone, and summarizes 
the opposing views of the juridical character of the rights of minorities. 
He describes more fully the development of the procedure, critically analyz- 
ing the debates and resolutions of the Council and Assembly from 1920 
through 1929. He concludes that a clearer definition of the legal rights of 
minorities is needed to insure the protection of nationalities and to reduce 
the influence of political expediency. H. B. C. 


Die Bank fiir Internationalen Zahlungsausgleich. By Dr. Hans L. 
Schliiter. (Internationalrechtliche Abhandlungen, Zwolfte Abhandlung. 
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Herausgegeben von Dr. Herbert Kraus. Berlin: Walther Rothschild, 1932. 
pp. xxxvi, 423. 18 M.) Dr. Schliiter has made a careful study of the 
reparation problem and he shows a comprehensive knowledge of the litera- 
ture relating to the field. In part one he has outlined the reparation problem 
from the Armistice to the adoption of the Young Plan, and has considered 
the legal basis for the German reparations as stipulated in the Treaty of 
Versailles, the Dawes Plan and the Young Plan. He also considers the 
legal position and practical activity of the Reparation Commission under 
the various reparation agreements. In parts two to four, inclusive, he has 
undertaken a detailed study of the Bank for International Settlements. 
He has indicated that while the bank was in the first place intended to be 
of assistance in the settlement of the reparation problem, it was also hoped 
that the bank would be useful in stabilizing international business conditions. 
Out of this practical functioning of the bank arises the question as to the legal 
position of the bank in its relation to the central banks of individual coun- 
tries, as well as its position under international law. This subject is submit- 
ted to careful scrutiny by Dr. Schliiter, and he cites a wealth of authorities 
for the conclusions he finally reaches. The book contains a very full bib- 
liography. The author’s critical examination of the reparation problem 
and the evaluation of the literature relating to it are very useful. He con- 
siders very carefully what is the part of the Bank for International Settle- 
ments in the solution, and how it can be fulfilled under the legal, economic 
and political limitations under which this function must be performed. 
KNUTE E. CARLSON 


Le Danger Aérien et L’Avenir du Pays. By Lieut. Col. Vauthier. (Paris: 
Berger-Levrault, 1930. pp. xii, 385. 25Fr.) This book, by a French mili- 
tary officer, undertakes to describe the danger to which the people of the 
world are exposed today in time of war on account of attacks by aircraft 
equipped with machine guns, incendiary bombs, gas bombs, explosive 
bombs, and microbe infecting apparatus. This danger, he says, offers a 
terrible prospect to peoples who in the future will be the victims of this 
method of warfare, and unless effective means can be devised to meet it, the 
result will be the complete annihilation of those against whom it is directed. 
He considers in turn the means by which this danger can at least be reduced: 
a highly organized information service for warning the population of impend- 
ing attacks, the use of anti-aircraft artillery, balloon barrages, evacuation, 
provision for places of refuge, an adequate supply of gas masks, organization 
of a service of secours, ete. The purpose of the book, we are told, is to arouse 
mankind to a realization of the danger and to supply it with information as 
to possible means of protection. The work of a technical expert based on 
such experience as the World War afforded, and an intimate knowledge of 
the present state of military aviation, it possesses a distinct value for the 
purpose for which it was written. J. W. GARNER 
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Gesellschaft, Staat und Recht. Edited by Alfred Verdross. (Vienna: 
Julius Springer, 1931. pp. vi, 441. RM. 29.60.) The work here noticed 
consists of papers on various problems of legal philosophy presented to the 
distinguished Austrian jurist, Hans Kelsen, by the members of his philo- 
sophical camp on the occasion of his fiftieth birthday. The subjects dealt 
with range from the purest reine rechtslehre to the sources of international 
law. The following papers will probably be of particular interest to the 
readers of this JouRNAL: that by Dr. Josef Kunz on static and dynamic 
international law, that by Professor Verdross on general principles of law 
as sources of international law, and that by Professor Yokota, of the Uni- 
versity of Tokio, on the conceptual structure of the constitution of the 
international community. The last mentioned paper is dull and formal. 
Professor Verdross’s paper supplements his earlier labors in the same field. 
His discussion of Article 38, paragraph 3, of the Statute of the Permanent 
Court of International Justice goes a long way toward clarifying the question 
of the relation of the basis of decision there laid down to other sources of law. 
The contribution is especially welcome because this question increases in 
practical interest each year. Dr. Kunz’s paper sets forth effectively the 
static and dynamic elements in the law before and since the World War. 
He points out that restrictions on recourse to war must be accompanied, 
part passu, by procedural enlargement of the opportunities for the revision 
of legal relationships. SANFORD SCHWARZ 


Die clausula rebus sic stantibus im Vélkerrecht, insbesondere in ihrer Anwen- 
dung auf den Young-Plan. By Dr. Alexander Werth-Regendanz. (Gé6ttin- 
gen: Vandenhoeck & Ruprecht, 1931. pp. 199. RM. 7.) This volume, 
of the Abhandlungen aus dem Seminar fiir Vélkerrecht und Diplomatie an der 
Universitat Gottingen, presents the thesis that, by reason of the changes 
occurring since the adoption of the Young Plan, the conditions requisite for 
successfully invoking the rule of rebus sic stantibus have been fulfilled,, at 
least so as to make possible a partial release from the obligations as originally 
imposed, and that the provided arbitral body would be justified in so finding. 
As to the figures offered in support of the argument there might be consider- 
able controversy. Perhaps of greater interest to students of international 
law will be the first three-quarters of the volume, in which the author under- 
takes to show the present-day force of the rebus sic stantibus doctrine, the 
precise legal effect of its invocation or application, its applicability in the past 
in actual instances of changed circumstances affecting treaties, and the bear- 
ing upon it of the 19th Article of the League Covenant. 

Rosert R. WILSON 
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Ce qu’il faut savoir sur le Désarmement. By André D. Tolédano. Paris: 
A. Pedone, 1932. pp. xii, 262. Index. 20 Fr. 

De la Limitation des Armements par la méthode budgétaire et du contréle de 
cette limitation. By Louis Perillier. Paris: Rousseau & Cie., 1932. pp. 
viii, 200. 30 Fr. 

These two books complement each other for French readers during the 
time before the Conference on Limitation and Reduction of Armaments 
completes its convention. M. Tolédano, formerly of the League of Nations 
Secretariat, has produced an excellent narrative of the historical and substan- 
tive development since 1919, including a full summary analysis of the prin- 
ciples of the Draft Convention of the Preparatory Commission. A more 
lucid statement of a complicated problem, or one more accurate, could 
scarcely be written. Lieut. Perillier in his monograph does a double service 
in analyzing the valuable Report of the Committee of Experts on Budgetary 
Questions and in examining the accounting controls of France, Great Brit- 
ain, Italy and Germany in relation therewith. The French armament thesis 
has favored indirect limitation through expenditure. This instructor at 
St. Cyr makes a very good case for the method as an effective means of con- 
trol of armament levels. He gives full credit and consideration to the report 
of the experts, which went far toward making the method practical and effec- 
tive. The detailed examination of national fiscal controls demonstrates 
that budgetary limitation yields for international purposes an efficient cri- 
terion of national armament experience independent of both legislative and 
executive distortion. The published accounts of the four countries studied, 
he shows, are the work of auditors subject to neither the appropriating nor 
spending branches of their governments. He, therefore, believes budgetary 
limitation to be the most efficacious method to prevent subterfuge, while it 
avoids the great difficulties of comparing materials and weighing their 
merits as weapons in the effort to reach agreement. Both these French 
writers see the largest prospect of reducing armament in the “organization 
of peace.”” By that they mean the development of obligatory pacific settle- 
ment, the institution of an international armed force to act as the sheriff 
behind the pacific system, and various measures for the internationalizing of 
armament categories. Denys P. Myers 


Annotated Bibliography on Disarmament and Military Questions (Geneva: 
League of Nations Library, 1931. pp. 163. Index. $0.50) is a pamphlet 
prepared by the Political and Legal Reference Service of the League of 
Nations Library for the convenience of the current disarmament conference. 
While not exhaustive, it will be found extremely useful to students of inter- 
national relations. 

In a brief essay entitled La Base Naval en el Golfo de Fonseca ante el Derecho 
Internacional (Tegucigalpa: Libreria ‘Renovacién,” n.d. [1932}, pp. vi, 51. 
$1.50), Ernesto Alvarado Garcia seeks to maintain the thesis that the Gulf 
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of Fonseca is a historic bay under the condominium of Honduras, Salvador, 
and Nicaragua; that the waters have never been divided among the three, 
and that the continuation of such a status is necessary to the security of each. 
The author concludes that the provision of the Bryan-Chamorro Treaty by 
which Nicaragua granted to the United States for 99 years “the right to 
establish, operate, and maintain a naval base at such place on the territory 
of Nicaragua bordering upon the Gulf of Fonseca as the Government of the 
United States may select”’ is void as impossible of execution and in deroga- 
tion of the sovereignty of Salvador and Honduras. J. 8. R. 


Der Sinn der International-privatrechtlichen Norm. By Robert R. Neuner. 
(Briinn: Verlag Rudolf M. Rohrer, 1932. pp. 135. Ke. 40.) Professor 
Neuner’s monograph is a critique of the qualifications theory in private inter- 
national law, especially as developed by Bartin in France and by Kahn in 
Germany. The author believes that attempts to solve conflicts of law by 
ascribing such laws to particular categories has been carried too far and often 
leads to unsatisfactory results. He illustrates with examples taken from 
various systems, and even refers to English and American cases in which the 
approach, however, is quite different from that of the courts of the European 
continent. Indeed, the qualifications theory is of comparatively recent 
origin even in Europe, and the parallels which the author suggests in our own 
system are therefore particularly interesting. 

Les Doubles Impositions au point de vue Juridique. By J. P. Niboyet. 
(Paris: Recueil Sirey, 1931. pp. 105.) Professor Niboyet’s lectures before 
the Académie de Droit International attempt to present from the international 
point of view a systematic outline of the legal problems of double taxation. 
The author recognizes the valuable work already accomplished by various 
technical committees under the auspices of the League of Nations, but he 
insists that these have emphasized the economic side and that the legal 
phase has thus far been inadequately dealt with. He outlines the purposes 
and method of a branch of legal science which he regards as a branch of pri- 
vate international law, notwithstanding the objections of other writers, such 
as Lippert, Neumeyer and Strisower. Private interests are affected, though 
the conflicts, if they may be so called, result from public and not from private 
laws. The author recognizes two legal methods of solution, one unilateral 
or national, the other international. He believes it futile to rely upon 
national legislation alone, and likens the problem to disarmament. One 
country cannot make others disarm; it can only disarm itself. Bilateral or 
multilateral agreements are therefore necessary, and the author proceeds to 
discuss the direct and indirect methods of taxation already adopted, or pro- 
posed for adoption, so that the incidence of taxation may be more justly 
apportioned and confiscatory results avoided. A. &. i. 


Corso di Diritto Internazionale. (2nd Ed.) By Arrigo Cavaglieri. 
(Naples: Casa Editrice Rondinella Alfredo, 1932. pp. viii, 476. Lire 45.) 
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The volume covers the usual topics of a text-book on international law, dis- 
cussing, by way of introduction, the nature and sources of international law, 
and dividing the main body of the work into six chapters dealing respectively 
with the Subjects of International Law, the Territorial Activity of States, 
the Extraterritorial Activity of States, the Agencies of International Rela- 
tions, International Juridical Relations, and the Sanctions of International 
Law. The most useful part of the volume to the American student is that 
dealing with fundamental principles, where the author gives what may be 
called the ‘‘Continental’’ approach to the subject. Professor Cavaglieri 
finds the basis of international law, not in the command of a higher law of 
nature, nor in the collective will of the states which accept international 
law, but in the principle pacta sunt servanda, which is at once a rule of ethics, 
drawn from moral necessity, and a rule of positive law. The lack of an index 
to the volume makes it difficult to consult it upon particular points upon 
which there is a divergence between the Continental approach and the Anglo- 
Saxon. 

Behind the Scenes of International Finance. By Paul Einzig. (New 
York: The Macmillan Co., 1931. pp. ix, 154. $2.50.) The financial war- 
fare conducted by France in order to acquire financial power over Europe 
has been, the author holds, the main cause of the present financial crisis in 
the international relations of Central Europe and, to a lesser degree, of the 
world at large. But for the political factor introduced by France, the correc- 
tive tendencies attending the usual depression would have resulted in a read- 
justment within a comparatively short time. The author asserts that his 
primary object is not to deliver an indictment of France, but to plead for 
international financial disarmament which, he insists, must accompany the 
efforts of the present Disarmament Conference, if they are to be attended 
with success. C. G. F. 


Iniernational Change and International Peace. By Sir John Fischer 
Williams. (London: Humphrey Milford-Oxford University Press, 1932. 
pp. viii, 79. Index.) This booklet fortunately preserves the substance of 
three lectures delivered at the Zimmern School at Geneva in August, 1931. 
The author’s usual pungent style and sound common sense are applied to 
the problem of international peace viewed from the philosophy of the inevita- 
bility of change. Past and recent history is reviewed, the present is ana- 
lyzed, and the future scanned. Panaceas and formulas are distrusted; 
cautious experimentation is advocated. More meat for thought than many 
writers place between the covers of large volumes. 

The Cuban Situation and Our Treaty Relations. By Philip G. Wright. 
(Washington, D. C.: The Brookings Institution, Publication No. 42, 1931. 
pp. xiv, 207. Index. $2.50.) This concise and clearly written little book 
may well serve as a handbook for those who wish to learn more about 
Cuba. The sketch of Cuban history and political relations with the United 
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States is prefatory and too brief to be wholly reliable. The body of the book 
is concerned with the economic situation of Cuba. Sugar is of course shown 
to be the dominant factor. The author concludes that the Reciprocity 
Treaty, while helpful to Cuba for a time, has now lost its utility. The 
Permanent Treaty is credited with the growth of American investments in 
Cuba, but its present inappropriateness is indicated. There are numerous 
helpful charts, tables, and an index. Puiuip C. JEssuP 


Der Wirtschafiskampf. By Dr. jur. Robert Franke. (Frankfurter 
Abhandlungen zum modernen Vodlkerrecht, Heft 25. Leipzig: Robert 
Noske, 1931. pp. viii, 121. Mk. 5.) This is a study of economic warfare 
in its application as a sanction in Article 16 of the League Covenant. Dr. 
Franke traces its use through the different periods of history, showing that it 
came with the beginning of the capitalistic system and was used by individual 
states against commercial rivals; but not until it appeared in the Covenant 
did it become institutionalized and accepted by the family of nations as a 
means of preserving the general peace. While it has never been successfully 
applied by the League, the author thinks that its appearance in the Covenant 
has marked an advance in international relations. 

Die Rechisgrundlagen fiir Deutschlands Recht auf Abriistung seiner Vertrags- 
gegner. By Dr. Victor Béhmert. (Berlin: Emil Ebering, 1931. pp. 61.) 
This title fairly indicates the nature of the study here presented. Dr. 
Boéhmert finds the legal basis for Germany’s right to demand the reduction 
of armaments on the part of the Allies in Point 4 of Wilson’s Fourteen Points, 
in Sections 1 and 2 of Article VIII of the Covenant of the League of Nations, 
and in the preamble to Part V of the Treaty of Versailles. Discussing the 
origin and significance of the legal bases, the author considers Germany’s 
legal claim as a member of the League, sharing equal rights and duties with 
other members, and concludes that ‘‘Germany’s demand for equality in 
armaments is not merely a political claim but a right anchored in the system 
established by the Treaty of Versailles.’’ The case is well argued. 

Die Deutsch-Osterreichische Zollunion vor dem Sténdigen Internationalen 
Gerichtshof. By Dr. Franz Vali. (Wien: Manzsche Verlags- und Universi- 
tats-Buchhandlung, 1932. pp. viii, 149.) This is perhaps the most careful 
study that has yet been made of the Customs-Union decision by the Perma- 
nent Court of International Justice. Introduced by general observations 
upon international law and international justice, the author traces the his- 
tory of the proposed union and comments upon what actually occurred from 
its inception to the final opinion. He criticizes the procedure which excluded 
an ad hoc representative from Austria, since her interest was not entirely the 
same as that of Germany; and he finds that the construction placed upon 
such terms as “‘independence’’, “‘sovereignty”’ and ‘‘competence”’ was sO 
at variance among the judges that a satisfactory conclusion could not be 
reached. The sum total of his study leads the author to dissent from the 
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majority opinion, and while his treatment is perfectly objective, the conclu- 
sion the reader draws is that it was a political decision. Karu F. GEISER 


Looking Forward. By Nicholas Murray Butler. (New York: Scribner, 
1932. pp. xiv, 418. Index. $3.00.) This volume consists of essays and 
addresses on various topics of national and international importance. They 
cover such subjects as economic planning, forms of government, the Ameri- 
can place in the world, peace, freedom of thought and speech, and what not. 
They are all linked together by the thought that they are current problems 
of and for the present and the immediate future and by the characteristic 
mental attitude of their author. Some slight effort in the same direction is 
made in the introduction. It is the fashion in some circles to criticize the 
author of these papers for his alleged attitude on questions of social control 
and nationalism during the World War. He is not, moreover, looked upon 
as a particularly promising Messiah by the Socialist or Communist. Never- 
theless, that being said, it is also to be said with perfect accuracy that the 
present collection of analyses and suggestions, of diagnoses and prescriptions, 
rings true to a liberal outlook, a constructive imagination, and a courageous 
spirit. The treatment is relatively simple and fresh in diction, definite and 
concrete in substance, and radical and progressive without being inane. 
And the substance of doctrine is too good to be acceptable to the present 
generation of loggerheads in politics and cowards in high places. 

Progress in International Organization. By Manley O. Hudson. (Stan- 
ford University: Stanford University Press, 1932. pp. x, 162. Index. 
$1.50.) This little volume contains lectures delivered at the University 
of Idaho in 1931 on the Borah Foundation (established “‘In recognition of the 
priceless contribution of Senator William Edgar Borah to the cause of world 
peace... ”). They deal with international organization prior to 1914, the 
influence of the War, and post-War developments in the League, the Labor 
Organization, and the World Court. The position of the United States in 
regard to international organization is examined critically, and an attempt 
is made to assess the progress in international organization actually made 
since 1919. It is almost superfluous and almost gratuitous to say that this 
brief summary is well informed, well organized and stated, well balanced, 
and sound. It is just what it would be expected to be, in view of its author- 
ship, which is high praise indeed. 

The International Labor Organization: The First Decade. (London: Allen 
and Unwin, 1931. pp. 382, 2/6. $3.50.) This is a companion volume to 
Ten Years of World Coéperation (this JouRNAL, Vol. 25 (1931), p. 404). The 
preface must be one of the last words of the late lamented Director of the 
Labor Office, the devoted and unsurpassable Albert Thomas. The book itself 
deals with the structure and functions of the Labor Organization, the work 
actually undertaken, the results achieved, and relations between the Labor 
Organization and states and organizations of workers, employers, and social 
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interests all over the world. The presentation is, as might be expected, uni- 
formly restrained, if not neutral or colorless, although a shade more enthu- 
siasm can be detected here than in Ten Years. It would, perhaps, be too 
much to expect a discussion in this volume of the question why a duplicate 
league of nations was created or is maintained for labor problems, instead of 
having such matters handled by the general League (the same question 
could be raised concerning the Health Organization, Transit and Communi- 
cations, and so on, but is especially pertinent here). Many insufficient 
answers occur to all students of the problem; the influence of labor (in 1919) 
and the fad of vocational representation constitute the real explanation. 
There are too many interesting, even amusing things in the book to single 
out in a brief review; in sum it makes entertaining and most illuminating 
reading. 

The United States in World Affairs. By Walter Lippmann in collabora- 
tion with William O. Scroggs. (New York: Harper, 1932. pp.375. Index. 
$3.00.) This seems to be another one of those things—sogenannte wissen- 
schaftliche Beitrdge zur Gegenwart—. It is an attempt to survey the major 
problems of American foreign relations in the year 1931, and to comment 
thereon. Such topics as the economic depression, reparations and the mora- 
torium, British demonetization, armaments, and Manchuria. A chronology 
of events, a few statistics, and certain important documents are printed in 
the appendices. An index, some bibliography, and two indifferent maps 
fill in the volume. It is to be an annual production,—or so it is promised 
now. The reviewer believes frankly that this sort of thing is not worth 
doing, and if done in keeping with the subject matter, must be rather fatuous. 
In the epilogue the authors say: ‘‘To say more would be to attempt to predict 
history. We refrain, deeply conscious of how difficult it is merely to record 
the events amidst which we live. The story has no conclusion. The plot 
is not unfolded. The end is unknown. There is no pause in the march of 
events . . . (authors’ dots!)’’ In other words “time goes on—.” As a 
record of history, as an analysis of causes, as an assessment of values, as a 
proposal of action, such a treatment is almost valueless. It is, and must 
be, so thin as to be vapid. When, in addition, it is written by a liberal who 
is not also a vigorous constructive thinker, the effect is bound to be somewhat 
weak. 

Goose Steps to Peace. By Jonathan Mitchell. (Boston: Little, Brown 
and Co., 1931. pp. x, 320. Index. $2.50.) This is a journalistic study 
of three episodes in the post-War peace movement: Washington 1921-22, 
Locarno 1925, and London 1930. It is written in a brisk and cock-sure style. 
It is not as superficial and unsound as one would expect. In fact it is rather 
clever. It is based—the author’s program is based—upon a pathetic hope 
and a brave bluff: active leadership by the President of the United States 
and defiance of the parochians in the Senate. To what end? A kind of 
fantastic Great Power Alliance to run the world. It is very entertaining. 
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Die Grundbuchfahigkeit des Vélkerbundes. By Dr. MaxSchréder. (Inter- 
nationalrechtliche Abhandlungen, hgn. von Dr. Herbert Kraus. Berlin: 
Walther Rothschild, 1932. pp. xvi, 84. M. 4.40.) This is a study of the 
capacity of the League of Nations at private law in Germany, especially 
with reference to the ownership of property. Such a study involves some 
attention to the problem of the relation between international law and 
national law, the position of the League in Swiss law, the private law status 
of the Catholic Church, and the juristic personality, if any, of the League. 
The author concludes that the League is capable of maintaining status in 
private law, is a private law subject, and as such can own and register 
property thereunder. 

Die Revision der Vélkerbundssatzung im Hinblick auf der Kelloggpakt. 
By Walther Schiicking. (Wissenschaftliche Beitrage zu Aktuellen Fragen, 
hgn. von Dr. Werner Kipke, Heft 1. Berlin: Emil Ebering, 1931. pp. 43.) 
The writer presents here a brief study of the attempt to harmonize the 
Covenant and the Kellogg Pact by revision of the former. He examines 
the problem and its difficulties, the proposals of the Commission of Jurists 
with this object in view in 1930, and the fate of these proposals. He then 
presents his own conclusions on the whole matter. The essence of the prob- 
lem is, of course, the desire of certain nations to secure sanctions against the 
use of war for revision of the present status of things, as against the unwill- 
ingness of others to see or share in any system of sanctions, and of still others 
to see such provisions made for protecting the present status. The author 
does not fail to point out the obvious answer (revision and sanctions, or sanc- 
tions with revision), though he naturally places most emphasis upon 
revision. PITMAN B. PoTTER 
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New York: Institute of Pacific Relations, May, 1932. pp. 47. $.25. 
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CLOSING IMMIGRATION THROUGHOUT THE WORLD 


By FIe.ps 
Executive Director, National League for American Citizenship 


I 


There are times when, as I look at the regulations of the countries of the 
world affecting immigrants, I see in my mind’s eye the building up of walled-in 
countries, much like the wall-encircled towns of the medieval period. I see 
the doors that lead to them closing more and more against the stranger. The 
development of international interests in our economic world seems to have 
sagged. In a sense, we are reverting to that stage in our history when our 
concern centered solely around each of ourselves, nor took into account the 
needs of others. 

Certainly that is the course which regulations and statutes and decrees 
are pursuing the world over with reference to the immigration question. 
The doors which once were opened wide are now but slightly ajar. The 
countries that boasted of their liberal attitudes toward new settlers—particu- 
larly the countries of the Western Hemisphere—are much more strict in their 
requirements today in permitting a foreigner io enter their boundaries for 
permanent settlement. 

In fact, a survey of the attitudes and practices of governments indicates 
definitely a policy of economic restriction based on the primary requisite that 
if an industrial displacement will probably be caused by the entrance of an 
immigrant, such entrance shall be denied. It was this premise that President 
Hoover utilized in September of 1930 to justify his instructions to American 
consuls abroad to curtail the numbers of aliens to whom visas should be 
granted for permanent residence. 

The United States is perhaps one of the most vivid examples of this change 
in immigration policy. Originally we were hailed, and we modestly hailed 
ourselves, as the exponents of the theory of liberal immigrationists. We pro- 
claimed the principle that the United States was a haven for the oppressed, 
whether such oppression was economic, religious, or political in its nature. 
Under policies predicated on such premises we admitted more than a million 
immigrants in each of the years of 1905, 1906, and 1907. By 1914 we had 
reached our peak through the admission of over 1,200,000 immigrants. Com- 
pare those figures with the 2,500,000 admitted in the ten years preceding the 
Civil War, with the 2,400,000 in the ten years following the Civil War and 
with the three to eight millions who entered in succeeding decades—figures 
that for periods of ten years each are only double or triple those for these 
single years, and then, by contrast, with the 97,000 who were admitted during 
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the fiscal year ended June 30, 1931, and the 35,000 in the fiscal year of 1932. 
Only such a comparison can make us realize how decisively have the numbers 
of immigrants been cut down. 

This last figure of 35,000 tells the story of America’s closing doors to the 
immigrant. It is but a step further in the policy of numerical restriction 
that has been in effect since 1921, and of the general forms of restriction from 
the times of the Chinese Exclusion Acts up to the application of the literacy 
test during the administration of President Wilson. Slowly but surely the 
United States has been weeding out the undesirables, while at the same time 
she has been quietly modifying her principle of free immigration. Upon the 
basis of criminal records, of mental disorders, of physical undesirabilities, the 
doors have been shut more and more definitely to immigrants, first on the 
specious basis of racial superiorities and, finally, in 1930, on the principle 
of economic necessity. For, as was explained by the State Department, it 
was this last cause that prompted President Hoover to instruct American 
consuls abroad not to admit aliens to the United States who were “likely to 
become a public charge.” 

Basically, the increasing rate of unemployment was responsible for this 
view—responsible for it in America, and in all the other countries of the 
world. We in the United States generally recognized the right of those legally 
in our midst, whether as citizens by birth, citizens by naturalization, or as 
aliens properly admitted to our shores, to earn their livelihood. However, 
to add to the army of potential workers at this time was to add to the legion 
of the unemployed and in that way to spread further the degree of depression 
and the extent of idleness. Hence, there was brought about the restriction 
requiring that all those who sought admission and who expected to engage 
in work in order to maintain themselves while in this country should be ex- 
cluded, since in the main, there was no work to be had. By insisting that those 
aliens only should be permitted to enter who could produce sufficient money 
properly to care for themselves without labor, we reduced the numbers ad- 
mitted to our land in a most immediate manner and, to carry out the reference, 
virtually shut our door to the alien. Perhaps no single instance illustrates 
this point more concretely than the statement that comes to my desk from 
the Department of State on this very day, while I am writing this article, 
setting forth that under these new regulations, we are admitting approximately 
340 Mexicans per year who would not be admissible if our doors were entirely 
closed, as contrasted with almost 25,000 Mexicans per year in the same 
classification in 1929, three years ago! 

This policy of restriction is now being practiced in almost all the countries 
of Europe. The various states in South America more or less retain an open 
door policy, but there have been removed many of the inducements that in 
former years were employed to attract aliens to their shores. The present 
policy very frankly sets forth that industrial conditions determine the 

* Press release, Department of State, July 6, 1932. 
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leniency or the strictness with which immigration laws shall be enforced. 
Immigrants who wish to enter practically any one of the countries of Europe 
for permanent residence and who are skilled or unskilled laborers (which in- 
cludes professional persons), must first secure a “license” or “ permit” from 
the Ministry of Labor or the Minister of Immigration, or from some other 
official akin to these in function, before being permitted to enter. These per- 
mits are issued only after it has been determined that the trade or profession 
which the immigrant would follow in that nation is not overcrowded, and that 
his admission will not take away the job or position from another already 
there, or that his aptitude or specialty cannot be duplicated by native talent. 
Since the degree of unemployment in European countries is already high, it 
follows quite logically that the opportunity for an immigrant to enter a 
country is slight indeed unless his abilities and capacities are unique. 

To one who looks at this state of affairs from the viewpoint of the national, - 
domestic situation, the justification for this attitude is quite clear. A nation 
cannot support untold numbers in its bounds. Its limit of production is, 
in one sense, determined by its buying population or consumers. In another 
sense, immigration is limited by land absorptive capacity. To add to the 
numbers living within a nation’s boundaries without consideration as to their 
purchasing power is to invite added dependents and consequent economic dis- 
aster. The error that is so commonly and so frequently made in reasoning 
that added immigrants mean increased demands and consequent increased 
production, overlooks the very important question of purchasing power. 
Viewed from the experience of the United States alone, we find that in 1929 
forty-one percent of the immigrants admitted had less than fifty dollars 
with them and only about one out of nine possessed enough money to care 
for themselves for a year.2, Additions to a nation’s population of such poor 
buying power do not improve its business conditions, but rather impoverish 
them by adding to those who must be given food for consumption without the 
means, even through no fault of their own, of producing. This is made the 
more evident when measured by the replacement of man by machine, a process 
which accounts for the production of work today by one man in the United 
States that required between four and five men to accomplish less than twenty 
years ago. 

To attain this end, namely, to insure the fact that none but those able 
to take care of themselves shall be admitted to a country and in this way 
help insure some slight chance for all to work, most countries have adopted 
the political expedient of registering the residents in their confines. This 
process of registration varies from country to country, usually exempting so- 
called aliens for given periods of time immediately after arrival. Much of this 
expedient has been used for police power and labor domination, since not 
alone is the residence record of the registree required, but, in instances, 
a statement of his present and past employment, and the dates thereof. Such 

* Statistical Abstract, U. S., Dept. of Commerce, 1930, p. 94, Table 103. 
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registration has also been utilized in the granting of doles and unemployment 
benefits, in cases where distinctions for such grants are made between aliens 
and citizens. The result of such registrative measures is to inhibit the move- 
ment of peoples, to lessen migrations, and temporarily, to hinder easing the 
pressure of unpleasant economic conditions. The peoples of Europe today 
find themselves without much means of egress even where there are no means 
of sustenance for themselves in their own part of the world. Hence, while 
the requirement of permits prevents added increases to struggling popula- 
tions, it also bars that same population from relieving itself of excesses because 
of reciprocal acts all over the world. Political supervision, under the prac- 
tice of registration, when added to the policy of restricted immigration, has 
resulted in an entirely new complexion being given to the obligations of 
nations to receive incoming peoples. The older dogma of freedom of move- 
ment has given way to a carefully supervised and discriminating selection 
of those seeking admittance, with a further careful supervision of such im- 
migrants for a long period after they have been admitted. 

Of equal importance in determining the value of immigration policies to the 
canons of admission, are the policies adopted within the country itself. Aliens 
within a country who find it impossible to secure work because they are 
foreigners, sooner or later leave its confines and return to their native 
hearth rather than subject themselves to the economic distress and social 
degradation that such a position generally carries with it. Here in the United 
States a condition exists, as determined in a study I made during the past 
three years,’ wherein three out of every five jobs are closed to aliens, where 
four out of every five memberships in labor unions are open to citizens only, 
and where innumerable laws in each of the states deter an alien from enter- 
ing many occupations. Such a condition, when imposed on an alien, results 
in a tendency to emigrate back home. Hence any analysis of the general 
topic of the attitude of states to employable aliens should involve an inquiry 
into the attitude of industrialists of any country toward their employment, 
a statement as to the position taken by labor unions toward admitting such 
foreigners to their ranks, and a view of the statutes of the governments them- 
selves as they pertain to the employment of aliens. All of these attitudes 
and performances, when linked together, will present a true picture of the 
type of reception that awaits any immigrant in any given country and will 
help to determine the extent to which migrations to that country will proceed. 

The reason for this lies in the circumstance that these facts, when coupled 
with the registration of native or alien populations, cause advices to be sent 
to other potential emigrants who contemplate setting out for these lands, 
which set forth the real situation. Where immigrants are not wanted, they 
obviously will not encourage others to follow, and the result is that these 
internal policies, as well as those practiced at the border, generally cause a 
cessation of applicants for admission and an exodus of many of those already 

5 Cf. p. 692, infra. 
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within. The only exception will occur when the conditions depicted are 
superior to the intolerable conditions existing in one’s home land. No state- 
ment will make this world policy so evident as will an analysis and study 
of immigration policies in each of the countries of the world today. In the 
United States, as has been explained, none may enter who seeks work, unless 
it is unavailable from native ranks; furthermore, none may enter who has 
been promised work, since that at once runs generally afoul of the contract 
labor provision of the United States statutes. The rest of this hemisphere, 
which covers essentially Canada and Mexico, is equally severe in admitting 
aliens for permanent residence. Unlike the continent of Europe, however, 
these nations, while meticulously careful in permitting immigrants to enter, 
have in most cases not followed them up through any process of registration. 

By contrast stand the nations of Europe each arrayed to prevent the en- 
trance of the other’s nationals and determined to keep close check on all 
those already within their boundaries. Today all the countries of the Eastern 
hemisphere require their residents to be registered at regular intervals, and 
insist more or less on the possession of a license or permit by the alien before 
he will be granted admission to their territory. By comparison with Europe 
and North America, we find the nations of South America adopting an atti- 
tude colored by a light provision for alien registration, which, however, is 
becoming more strict as the years pass. 

To study the broad principles underlying present-day international immi- 
gration practice would be too technical, but to observe the general tenor of 
their statutes is most enlightening. Perhaps no continent lends itself so 
provocatively to such a study as does Europe. Her nations have never been 
open-hearted receivers of foreign nationals. The fetish of patriotic sentiment, 
the almost undying rivalries of opposing nations and the strong nationalistic 
sentiment of each group, have more or less barred complete freedom of 
reciprocal migration movements. And yet examination of the make-up of 
the peoples of each of these nations shows complex infiltrations of foreign 
groups, @ complex mixture which has affected cultures, political developments, 
and even destinies. European countries, as a composite mass, have never 
completely carried out their presumed policy of population isolation. At 
the present time, however, they have developed a process which will not 
break down save before an utter storm of internationalistic doctrines. Taken 
country by country, they evidence financial despair and economic illnesses 
which will take generations to recover from; and with these apperceptive 
backgrounds, these tangent policies of non-admission of foreigners bid fair to 
become rather permanent. 

II 

Considering each country as a separate unit, the following are the condi- 
tions to be found in Europe today: 

Great Britain will not admit foreigners for permanent residence unless 
they are either financially self-sufficient or unless they have been granted a 
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labor permit by the Home Office, giving them the right to hold a job in 
Britain.t British employers and labor unions, under the circumstances, do 
not discriminate between alien and native workers, so long as the former are 
in possession of this document, but rather employ them in the one instance 
and admit them to membership in the other, solely on their own individual 
merits. The government likewise does not deny work to such an alien, save 
in the Civil Service, since he is a legal resident of that country. But once an 
alien remains in England for more than sixty days, whether as a permanent 
arrival or as a temporary visitor, he is required to register so that the govern- 
ment can be informed of his presence and of his means of living. In the grant- 
ing of unemployment insurance (popularly called the dole), no distinction 
or discrimination is made between alien and citizen if either has contributed 
to the fund through his trade union while employed; if no such contribution 
has been made, the alien, like the Britisher, is entitled to poor relief, given by 
the state through local “guardians,” and paid in money or in kind, or by 
housing and caring in public institutions. 

In the In1sH Free State aliens seeking employment in private industrial 
establishments experience some difficulty in obtaining the necessary permits 
from the Department of Industry and Commerce unless the authorities are 
satisfied that no Irishmen can do the work in question. Aliens desiring to 
set up in business on their own account would probably obtain the necessary 
permits if it were evident that Irishmen were to find employment thereby. 
It is probable that the permits would not be issued if the business to be set up 
would compete directly with Irish firms. No alien may enter Ireland unless 
he is in a position to support himself and his dependents, or has secured 
a permit, in writing, from the Minister for Industry and Commerce, giving 
him the right to enter the service of a specific employer.5 In addition to these 
prohibitions, aliens are not permitted to enter the Civil Service. No discrimi- 
nation is generally to be found against aliens in industry nor against their 
entering labor unions. However, there is a possible explanation of the two 
latter circumstances in the paucity of aliens resident in the country. Aliens 
remaining for more than two months must register at the office of the nearest 
Garda Superintendent in the district in which they are residing. Unemploy- 
ment insurance plans have just been inaugurated which embody no discrimi- 
nations against aliens. 

Norway does not permit an alien to undertake any work in that country 
before obtaining a document of permission from the Central Pas Kontoret 
(Central Passport Office) ,7 and requires further that he notify the local 
police within six days of his commencement of any work. This require- 
ment, however, does not concern aliens who have been residents of Norway 
for at least two years, and who wish to establish individual enterprises. In 

* Aliens Order, 1920. 


5 Saorstat Eireann, Statutory Rules and Orders, 1925, No. 2; The Aliens Order, Part 
I, (2). * Idem, Part IT, 6, (1) et seq. 7 Laws, April 22, 1927. 
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actual practice, this permit is given usually to specialists needed for intro- 
ducing new processes, as, for example, in the case of a factory recently or- 
ganized for the manufacture of rubber tires. In this case, permission was 
granted to an American engineer to enter for a period of six months so as to 
instruct Norwegian workers in the operation of the equipment. However, 
it is usually difficult to secure this document, and it is granted only if the 
respective specialists or experts cannot be found in Norway. Employers do 
not, as a rule, discriminate against aliens, but as a general policy they engage 
them only when properly qualified Norwegians cannot be secured. On the 
other hand, labor unions admit foreigners to their ranks who have been regu- 
larly admitted to the country. The government requires also that all aliens 
must be registered. Unemployment relief is extended to citizens only. 

FINLAND permits aliens to hold jobs only by consent of the Ministry of 
the Interior.® However, there are very few aliens in that country, and such 
as hold jobs are skilled workers in certain special lines of work which Finnish 
workers apparently cannot accomplish because of lack of experience. Its 
population shows 88.7 percent of Finnish and 11 percent of Swedish descent, 
or almost 100 percent between the two. Swedish owners of plants are dis- 
tinctly friendly to the employment of those foreigners they need, whereas the 
labor unions raise several discriminations against alien members. By asystem 
of reciprocity, an alien already a member of a trade union in his native 
country is admitted to membership in a corresponding Finnish union without 
further formalities, but many of the benefits and privileges are denied him, 
despite that membership. The government permits aliens to own stores or 
other businesses, since that type of occupation requires a license. But certain 
institutions, such as banks, cannot be owned by aliens in that country. 
Finally, aliens and citizens both are required to register at the police depart- 
ment’s address bureau in the nearest Finnish city.’ 

HOou.anp grants visas to aliens coming there to work, only after the Direc- 
tor of the State Service of Unemployment Insurance and Labor Intervention 
has informed the competent consular officer that, with a view to the condi- 
tion of the labor market, no objection exists to a foreigner being put to work 
there. Employers, so far as could be ascertained, make no distinction by 
nationality in the employment of persons, nor do Dutch trade organizations 
prohibit foreigners from becoming members. The government restricts state 
positions to citizens as its sole clause against the occupation of aliens. In 
the awarding of a dole to the unemployed, no discrimination is made between 
aliens and citizens. All aliens must register at the required offices,!? and all 
landlords must keep a record of an alien’s stay on their premises.!* 

*Statement by Royal Norwegian Legation, May 8, 1931. * Laws, Feb. 7, 1930. 

* Statement by U.S. Consul, June 1, 1931. “State Journal No. 46, Act of June 4, 1858. 

* Art. 2 of the Royal Decree of July 27, 1887 (State Journal No. 141) revised by the Roy- 
al Decrees of Aug. 11, 1920 (State Journal 699) and Dec. 12, 1922 (State Journal No. 671). 


* Art. 27 of the Regulations regarding Foreigners, amplifying Art. 438 of the Criminal 
Code, revised by the Royal Decree of March 31, 1922 (State Journal No. 164). 
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BELGIUM requires that alien workers desiring to remain in that country 
must first be in possession of a certificate of employment visaed by the Min- 
istry of Justice.* The latter does not usually grant the visa except for 
professions where no unemployment is prevalent. Foreigners who wish to 
enter Belgium to do manual labor must conform to the new regulations of 
the Office of Public Safety and obtain a permit covering their admission to 
the country, or else be returned to the border. Owners of industries do not 
generally discriminate against alien workers during usual times, although 
there exists an antipathy against employing Germans or Austrians. All labor 
unions in Belgium are open to aliens. The government reserves to nationals 
occupations in the administration, the governmental departments, the post 
office, the telegraph, and other related industries, and requires that all 
foreigners register immediately on arrival in the town of their temporary 
or permanent residence in Belgium. It is interesting to note that Belgium 
grants unemployment benefits to the aliens of those countries only whose 
attitude toward Belgian nationals is reciprocal. 

GERMANY does not admit aliens for permanent residence today unless the 
community to which they plan to go expresses its approval in advance to re- 
ceive them as permanent additions to the population. However, she permits 
aliens to hold jobs in private establishments without license or document, 
but the reason for the failure to require such “ official permission” lies in the 
fact, as was explained by a German official here, that her unemployment con- 
dition has been so widely heralded as not to attract competitive labor. German 
industrialists do not discriminate against aliens in seeking to fill vacancies, 
nor do the labor unions generally deny admission to aliens to member- 
ship. All residents of Germany, regardless of place of birth, must register 
with the police. No discriminations are shown between aliens and citizens in 
granting unemployment insurance; the treatment is the same for both. Those 
who have contributed to the unemployment fund are entitled to weekly 
awards regardless of political affiliations. Where no contributions have been 
made, a reciprocal arrangement, as in Belgium, exists. 

DenmakK prohibits foreigners from taking up any occupation before ob- 
taining special permission from the proper authorities.15 Such employment, 
however, in practice, is not encouraged nor generally to be found. Member- 
ship in labor unions is open to aliens. Aliens are under the supervision of 
the police through the process of registration which is imposed upon them after 
a residence of six months. A further control over aliens lies in the fact that 
the state police decide whether a visa shall be extended or not. 

France has formulated quite a definite check on the admission of aliens. 
A foreigner, seeking entrance to that country as a potential worker, must 
secure a special permit known as a Carte d’ Identité de travailleur, or worker’s 
identity card, before he can be legally employed.1* This card is issued by 


*% Royal Decree Dec. 15, 1930, published in Moniteur Belge, issue of Jan. 15, 1931. 
* Laws, March 31, 1926. ° Decree, July 10, 1929, Art. 7. 


CLOSING IMMIGRATION THROUGHOUT THE WORLD 679 


the prefect of the department (county) in which the laborer is offering his 
services only upon the approval of the alien laborer’s contract of employment, 
by the Ministry of Labor or the Ministry of Agriculture, and the presenta- 
tion by him of a satisfactory medical certificate. The card itself, to make 
the employment legal, must be surrendered to the local police within eight days 
after such employment has begun. The national government agency con- 
cerned may refuse worker’s permits to aliens seeking employment in a given 
field whenever there is an overabundance of labor already engaged in that 
field or when, in its opinion, some national interest would be served by ex- 
cluding aliens from it. Apart from this provision, France has no laws elim- 
inating alien laborers from any particular field of endeavor. 

The fact that a national governmental agency must affirmatively pass on 
each case results in a centralization of the control of the labor market so 
far as aliens are concerned. In times of unemployment in the country, the 
Ministry of Labor or Agriculture reduces the approval of labor contracts for 
aliens. The attitude of employers themselves toward engaging aliens is one 
of unconcern so long as alien employees are in possession of these legal per- 
mits and their work is satisfactory. The fact that in normal times France 
must call on outside labor to a very large extent to carry on her industry and 
agriculture has so accustomed employers to having aliens in their service, that 
the distinction between alien and native labor is not very sharply felt by 
them. A new law has been passed since, and because of, the assassination of 
the late President Domergue, excluding white Russians and people without a 
nationality.17 

In general, ordinary membership is open to aliens in labor unions in France, 
but not in the colonies. However, members of the administrative boards of 
the occupational unions (syndicats professionels) must be French citizens.1® 

The state requires all aliens over fifteen years of age, intending to reside in 
France for more than two months, to apply to the local authorities for an 
“identity card” within eight days after arrival, which card must be periodi- 
cally renewed. In addition to that form of check-up, all keepers of hotels, 
lodging houses, etc., are required to notify the local authorities of the presence 
of aliens stopping in their establishments.1® Unemployment relief aid is ex- 
tended to citizens only; it is expected that aliens will be taken care of by their 
own societies. 

The whole question of immigration in France must be considered against 
the industrial background, which shows a normal dearth of native labor in 
ordinary times, resulting each normal year in the soliciting and importing of 
many thousands of alien workers. Of course, this circumstance does not exist 
in France just now. At the present time, restriction of immigration is more 
stringently pressed than ever.”° 

™ Decree of 1932. 18 Labor Code, Art. 4, Book III; Law, Feb. 25, 1927, Art. 4. 


* Decree, July 10, 1929, Art. 13. 
” Decision of Council of Ministers, May 20, 1932. 
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SWEDEN requires that an alien, wishing to live there as worker, obtain a 
labor permit from the Ministry for Foreign Affairs or from the Royal Social 
Board at Stockholm.*! If he does obtain such a permit and finds a job, his 
employer must report his name to the board within twelve hours. Because 
of the possession of this permit, Swedish employers and labor unions do not 
raise any bars against the admission of such foreigners to their ranks, nor 
does the government lay down any laws that particularly discriminate against 
them. All aliens and natives, however, must register every year.2* All reg- 
istered aliens, as well as citizens, are entitled to share in the annual grants 
made for the unemployed. 

Spain is one of the few governments that does not impose a restriction upon 
immigrants who seek permanent entrance and who expect to compete with 
native labor.** Recent proposals, however, show a definite trend to incor- 
porate a law on the statute books that will curtail possible immigration. At 
the present time the Ministries of State and Labor are studying the problem 
and it is not known when, or if, a new law will be enacted. However, the 
state restricts practically all government positions to Spaniards. The laws 
concerning the organization of public service corporations require that a 
majority of the directors be Spaniards. Almost all the professions are closed 
to the alien. 

Owners of plants do not, as a rule, discriminate against the employment 
of aliens, nor do labor unions deny them admission to membership. Since the 
revolution, no aliens need register. 

PortTuGaL does not permit the employment of aliens in any commercial or 
industrial enterprise as long as there are unemployed Portuguese registered 
and capable of performing that work.** Exceptions to this law are made in 
the case of Brazilians and in the case of some unusual occupations. Owners of 
industrial plants do not generally discriminate against foreigners as employees 
in their plants,?5 and membership in Portuguese labor unions is open to aliens. 
A check is kept upon aliens by requiring them to register with the police de- 
partment, section of identification, upon arrival. 

Iray, like Spain, carries no law on its books forbidding aliens from entering 
and holding jobs, nor do the owners of plants discriminate against aliens in 
industry. Labor unions as such do not exist in Italy, but the existing organi- 
zations in their place, do admit foreigners. The arrival of all aliens in Italy 
must be announced to loca! authorities. 

GREECE requires a previous license of aliens from the competent local 
authority if they seek to emigrate to that country with the expectation of 
working. There are specific laws, decrees, and circulars concerning the en- 
gagement of foreigners in different types of work which are, as a rule, issued 
by the Department of Labor, of the Ministry of National Economy and the 

2 Law, Aug. 2, 1927. * Law, Aug. 6, 1894, known as Mantalsskrivning. 


*8 Royal Decree, published in Gaceta de Madrid, March 14, 1931. 
* Decree No. 18415, June 3, 1930. © Decree 18415, June 3, 1930. 
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Ministry of Interior, Central Service for Foreigners and Passport Control. 
Generally employment in all fields is open to aliens upon the basis of reci- 
procity. Industrialists generally admit aliens to work on an equal basis 
with Greeks. Membership in labor unions is usually reserved to Greek 
citizens only, although aliens can be permitted to participate; they may not, 
however, hold office. Registration is required of aliens entering the Hellenic 
territory who must obtain the required card of identity and leave of stay in 
the country. 

TURKEY permits aliens to enter her territory even though they be seeking 
work, but at the same time she publicly encourages the employment of Moslem 
Turks. Owners of plants, particularly if they are Turks, are likely to choose 
persons of their own nationality and religion whenever possible. In similar 
manner, the workers’ guilds, which correspond to our labor unions, generally 
restrict their membership to Turkish citizens. The law also requires that 
aliens who have resided in the country for two weeks or more must register 
with the local authorities.*° 

Austria. Analyzing the conditions in the interior countries of Europe, we 
find that Austria passed a law whereby only such aliens are allowed to hold 
positions as have obtained permission of the government.2* Such permission 
is granted only in cases where the alien in question is, for specific reasons, 
considered to be better able to fill the given position than an Austrian citizen. 
From this general prohibition to employ foreigners, the law provides excep- 
tions for wage and salary earners employed in the interstate traffic and 
transportation service, for certain seasonal agricultural laborers, as well as 
for actors, professional singers, stage and theatrical managers, and musical 
conductors.28 However, no alien may practice law or medicine in Austria. 
In addition, the Migration Department of the Federal Chancellery may grant 
individual permits in such instances where the employment of a foreigner is 
of considerable economic importance and no equally qualified Austrian is 
available, or where the refusal would involve exceptional hardship to the 
parties concerned. In 1927, for instance, 5,104 such permits were issued. 

Since the employer is required to file a special application before employing 
a foreigner, he considers such employment in emergency cases only, that is, 
if he can reasonably expect that the Federal Chancellery will approve his 
application. In the labor unions, however, any wage or salary earner, irre- 
spective of nationality, who pays his membership fee is eligible to join the 
ranks. 

Aliens and natives must register either with the local police or with the 
mayor’s office within 24 hours after arrival. Furthermore, salary and wage 
earners must be registered with the local sickness insurance fund organizations. 

Hungary allows aliens to hold jobs only by special permit issued by the 


Statement American Embassy, Aug. 21, 1931. 
* Law of Dec. 19, 1925, B. G. Bl. No. 457 (Inlandarbeiterschutzgesetz). 
* Decrees of March 18, 1926, and Sept. 29, 1926. 
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Hungarian authorities, but excepts citizens of those countries with which 
she has a special agreement or with which she has concluded a treaty covering 
this point. The status of citizens of such countries is defined in the stipula- 
tions of such agreements or treaties. Previous to July 1, 1925, all aliens were 
free to seek employment in Hungary. Subsequent to that date a special labor 
permit was required. It was granted only where the nature of the employ- 
ment which the alien seeks does not keep Hungarian subjects from work. 
The most recent regulations with regard to employment of aliens in Hungary 
require a permit for aliens, which permit must be obtained by the native 
(Hungarian) employer under the condition that the alien possesses a valid 
permit of residence (registration).2® Thus, aliens arriving in the country 
and seeking employment must obtain both residence and labor permits. 
However, it should be stated that no such permit is required of aliens em- 
ployed in Hungary for a period of less than three months. 

The state also prohibits any alien from working on the state railways, be- 
coming government officials, joining the army, police, or gendarmerie, or 
entering such professions as excise officers, lawyers, notaries public, druggists, 
or tobacconists (a state monopoly). Aliens may not sell liquors.®® Outside 
of these prohibitions, none is practiced by owners of plants, but membership 
in labor unions is somewhat circumscribed. Generally it is open to aliens 
provided such unions are considered as economic units or organizations, 
but where they are affiliated with a political organization, they cannot include 
aliens in their numbers. Unemployment relief is offered to citizens only. 
Finally, according to the alien supervising section of the Budapest police, all 
aliens are required to register while in Hungary after three months of sojourn 
in the country. 

CzECHOSLOVAKIA has provided extensive regulations covering the employ- 
ment of aliens who seek admission to that country for permanent residence. 
Such employment, during periods of depression in the home labor market, is 
covered by the provision in the law that whoever intends to employ an alien 
as a laborer, employee, household servant, apprentice, etc., must first get 
permission for him from the provincial administrative government in the 
district where the alien is expected to perform his work. However, such 
permission is not necessary for those aliens who arrived in the territory before 
May 1, 1923, and who, since that date, have resided within it permanently.™ 

Unlike some of the other states of Europe, Czechoslovakia grants permis- 
sion to an alien to undertake employment only for a definite task or for a 
specified period (usually six to twelve months). Such permission may be 
granted only in the following cases: (a) if in individual cases the condition 
of the domestic market of labor permits the employment of aliens, or if this 
is required by important economic considerations; (b) if the employment or 


®Decree No. 100,000/1930, par. 15, issued by the Minister of the Interior. 


” Law IV, 1921, par. 3. 
™ Law of March 13, 1928, No. 39 of the Collection of Czechoslovak Laws and Decrees. 
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the kind of work is of such special character that domestic labor for that 
particular work cannot be found; (c) if special considerations regarding 
family or personal relations recommend such employment. 

The Minister of Social Welfare is empowered to apply this law within 
specific economic periods, or to disregard it. He is also instructed to apply 
the principle of reciprocity with regard to employment of Czechs in foreign 
countries and to set forth conditions which are granted to Czechoslovakian 
citizens within the territory of the respective foreign states, and finally to 
issue regulations covering the employment of aliens who do not reside per- 
manently in the territory of the Czechoslovak Republic but who cross the 
boundary for temporary or permanent employment. 

The employment situation, from the angle of the owners of industries, 
shows that often German or Austrian interests favor their own nationals for 
executive and administrative positions. Otherwise industrial discriminations 
are not generally practiced. Memberships in all labor unions are open to 
aliens and citizens alike. In the manufacture of such commodities as Gablonz 
goods, only domestic labor is employed. 

Aliens must register with the police authorities immediately after their 
arrival. Employers are required to inform the provincial administrative 
government of the employment, discharge, or resignation of an alien within 
three days of such a step. The information required for each alien is quite 
detailed, involving name, nationality, kind of employment, period of employ- 
ment, and other related facts. 

RouMaNnIa permits aliens to hold jobs in private industrial establishments. 
However, any alien entering Roumania to reside and follow some gainful 
occupation must first obtain the permission of the Roumanian Ministry of 
Labor through a Roumanian consul abroad before coming to that country. 
In granting such permission, the Ministry of Labor takes into consideration 
the nature of the work to be performed, the qualifications of the applicant 
and the availability of similar workmen in Roumania. The law states that 
“no foreign subject may exercise a profession of whatever nature . . . either 
on his own account or in association with other persons, . . . unless he com- 
plies with the provisions (mentioned before).” 2 The attitude of the owners 
of Roumanian plants and leaders of labor unions is to admit aliens to their 
ranks freely. The government requires that an alien register after a stay of 
eight days has passed. 

Russi, in a sense, is the only nation of Europe that today is actually 
inviting immigrant labor. She permits aliens to hold jobs, and points to the 
fact that today there are about 1,000 American engineers and 500 skilled 
workers and foremen employed in Soviet industries and construction projects. 
Throughout the continent there is the general admission that immigrants who 
have something to contribute to the development of the Russian industrial 


“Law Relating to the Protection of Home Labor, promulgated by Royal Decree No. 
1118 of April 1, 1930 and published in Monitorul Oficial No. 70 of April 3, 1930. 
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“program and who will subscribe to the living and working conditions, are 
welcome. The Soviet Union permits alien workers to join labor unions. 
- They receive the same protection and benefits as natives under the social 
insurance laws, including protection for sickness and unemployment, low 
rents, and annual vacations with pay. However, aliens must have a permit 
in order to reside in Russia, which permit involves the payment of a slight 
fee and which is somewhat in the nature of an act of registration. A state- 
ment from one of the bureaus is of distinct interest here in this study since 
it says, “The rapid industrial advance in the Soviet Union has brought a 
continuing shortage of skilled workers. As a result of this shortage a consid- 
erable number of skilled workers are coming into the country from abroad.” 

Buuearia. In this country commercial and industrial enterprises may 
employ aliens upon the issuance of permits by the Ministry of Commerce, 
Industry and Labor. These permits are obtainable upon the presentation 
of proof that a need for the employment of the aliens in question exists. 
Aliens may not be recruited for the gendarmerie or the army, and cannot be 
employed in government establishments unless by special permission of the 
Parliament. They are not permitted to practice the professions without 
control. For example, only those possessing diplomas from approved schools 
may practice their profession in Bulgaria. Doctors of medicine, and surgeons, 
are permitted to practice only after having passed an examination given by 
the Director of the Public Health.** 

The rather surprising statement is made by a high government official that 
though, in general, discriminations against aliens are not practiced by the 
owners of industrial plants, many owners would rather employ aliens, when 
obtainable, than Bulgarians. Membership in the labor unions is open to 
aliens, but they are required to register with the police and must be in posses- 
sion of a permit to reside in Bulgaria. 

PoLanp grants the right of employment to aliens in private industrial enter- 
prises only by permission of the Polish district authorities. Formerly this 
restriction applied to areas only where exceptional unemployment prevailed, 
but since 1931 the restriction mentioned was extended to all of Poland.** In 
particular the fields of manufacturing, mining and smelting, commerce, bank- 
ing, transportation, agriculture, and forestry are covered in these restrictions. 
These regulations, however, do not restrict rights resulting from international 
agreements concluded by the Republic of Poland. 

So far as is known, there are no discriminations generally practiced by 
industrialists against aliens employed therein. Aliens are not denied mem- 
bership in the Federation of Labor Unions.*® Poland exercises general 
registration over all residents, citizens and aliens alike. Each acquisition and 
change of residence must be reported to the local authorities. Every employer 


* Statement U. S. Legation. * Ministerial Decree, Feb. 20, 1931. 
*% Statement of the Federation of Labor Union (Konfederacja Zwiazkow Zawodowych 
w Polsce) of Warsaw. 
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of an alien worker is required to report to the appropriate district authorities, 
within two weeks after the alien worker is engaged, the alien’s name, age, 
nationality, occupation, nature of work to be performed, and the period for 
which the alien will be retained. Termination of the alien’s employment 
must likewise be reported within 14 days.** 

SWITZERLAND regulates the question of labor by foreigners through the acts 
of the separate Cantons. Whereas there are few Federal laws governing the 
admission of aliens, there are many Cantonal regulations. The severity 
with which these regulations are applied depends largely on the conditions 
of unemployment in the country. In certain instances, where labor conditions 
demand it (notably in the Italian-speaking Cantons), immigration is encour- 
aged for special purposes and for definite lengths of service. However, it may 
be said of Switzerland in general that, as a matter of principle, aliens are 
permitted to hold jobs there, although under the present unemployment con- 
ditions there is an inclination to give preference to Swiss citizens. Member- 
ship in labor unions is in general open to aliens. So far as registration is 
concerned, aliens are required to report to the local police authorities if their 
stay in Switzerland (for whatever purpose) is for a period exceeding three 
months.*?7 Like Belgium, Switzerland grants unemployment benefits to the 
aliens of those countries only whose attitude toward Swiss nationals is 
reciprocal. 

YUGOSLAVIA requires that aliens address themselves to the labor section of 
the Ministry of Social Welfare, which issues permits in approved cases to 
those seeking employment. Generally, aliens are permitted by law to hold 
jobs in private industrial establishments in Yugoslavia. Should the question 
of unemployment become very acute, the Labor Chamber has the right to 
restrict the number of alien workmen employed in domestic concerns. How- 
ever, up to July of 1931, such a situation was held not to have arisen. Outside 
of government positions, no restriction is placed on the employment of aliens, 
nor, generally speaking, is there any discrimination against aliens by factory 
owners. On the contrary, many Yugoslav plants, formerly owned by Hun- 
garian or Austrian subjects, have a tendency to employ foreigners, even when 
the ability of the domestic labor is equal to that of the foreign labor employed. 
This is explained by the fact that since foreign labor enjoys less protection 
from the Labor Chamber and other workmen’s organizations, such labor is 
more dependent on the will of the employer. 

Labor unions admit aliens. All aliens must register as well as submit their 
contracts of employment to the Ministry of Social Welfare for approval. 

Latvia issues labor cards to aliens on the basis of Article 81 of the Latvian 
Constitution.28 This states that aliens may work for wages in that country 
only with the permission of the Ministry of the Interior, so long as there are 

* Basic Executive Decree, June 4, 1927. 


7 Statement of Swiss Consulate General. 
* Regulation of April 15, 1929 (Valdibas Vestnesis No. 83). 
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no other provisions in the treaties with the country whose citizen the alien is. 
Prior to the issuance of a labor card, the Ministry of the Interior asks for the 
consent of the Ministry of People’s Welfare and, if necessary, also for the 
opinion of the respective department. These cards are issued for a term not 
exceeding one year, and are subject to renewal, or even withdrawal, before 
the expiration of that period. 

Should an alien take a job without the required permission, he and his 
employer can be fined andimprisoned. No alien may belong to the association 
of craftsmen which, in Latvia, takes the place of labor unions. All aliens 
must register.®® 

Liruvuania makes provision for the employment of aliens practically sim- 
ilar to the conditions just outlined for Latvia, even to the title of the division 
of the government to which he must apply.*° This provision particularly 
affects Jews since January 1932 who, being held in the status of aliens as 
those who were admitted on Nansen passports, are thus unable to work. 
Preference is being given to the citizens of neighboring countries on the basis 
of reciprocal agreements and for political reasons. Aliens who entered the 
country shortly before the promulgation of the law regarding work licenses 
(July 14, 1930) are encountering some difficulties in procuring these licenses 
for the jobs that natives can fill. Many of these difficulties, however, are 
being settled through diplomatic channels. Within the country, aliens are 
barred from being chauffeurs,*! or from holding responsible positions on the 
press; they may become lawyers, physicians, veterinarians, dentists, or 
pharmacists only upon express permission.‘ Except by special consent, aliens 
cannot be managers or employers of emigration bureaus,** nor constitute 
more than half of the organizers of joint-stock companies,** nor purchase real 
estate.*5 

The attitude of owners of plants is not to discriminate against aliens hold- 
ing a working license, nor do labor unions exclude them. All aliens must 
register at the nearest police station within 24 hours after arrival.*¢ 

Estonia grants, in principle, equal rights to foreigners with Estonian 
citizens in respect to labor,*? but at the present time this right has been 
temporarily restricted by requiring aliens to secure permits to work from 
the Ministry of Justice and Interior, except in such cases where the employee 
is a citizen of a country with which Estonia has a reciprocal agreement pro- 
viding for other arrangements in matters of this kind.*® Foreigners cannot 


* Statement of Consulate General of the Republic of Latvia. 

“ Employment Law, July 14, 1930. “ Law of June 25, 1929, par. 10. 

“ Law, Feb. 27, 1925, regarding rights of pharmaceutic, dental, medical, and veterinarian 
practice, par. 2. “ Emigration Law, Jan. 1, 1931, par. 9. 

“ Law of Joint Stock Companies, Oct. 31, 1924, par. 5. 

* Lithuanian Citizenship Law, Jan. 9, 1919, par. 4. 

“ Regulations for the Residence of Aliens in Lithuania, Feb. 15, 1924, par. 1, 4. 

“ Constitution of Estonia, par. 19, State Advertiser 113/114, 1920. 
“1927 Estonian State Advertiser, No. 52. 
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practice engineering, architecture, law or pharmacy, nor can they, unless 
they hold an Estonian diploma and permit, become physicians, dentists, 
veterinarians, or obstetricians. To these prohibitions are added ship masters, 
pilots, or engineers, and employment in the government service.*® 

Employers and labor union officials welcome foreigners on an equal basis 
with citizens,®° and no distinction is created by the government in requiring 
aliens to register in any manner different from that of citizens.5* 

ALBANIA does not forbid an alien to hold any position with private firms, 
provided he is properly equipped with a passport and visa. Within the coun- 
try, aliens are not permitted to publish or edit newspapers or periodicals.®? 
There is no discrimination against aliens in Albania by employers, but reg- 
istration is required. 


These are the attitudes of the countries of Europe toward admitting added 
labor forces and toward such labor forces, when legally resident within the 
country. The statement also indicates the attitude of industrialists and 
executives of labor unions toward such foreign labor, as to whether or not the 
presence of foreign competitive labor is checked-up. Briefly summarized, the 
enumeration of the states shows that in almost every instance some sort of 
permission must be secured by the potential immigrant before he will be 
admitted, and that such permission is granted only where it does not displace 
native labor. Because of that lack of competition, the attitude of the in- 
dustrialists and labor unions toward the alien is generally codperative and 
undiscriminating. In most countries, the registration of all residents is re- 
quired; in only a few countries is the registration of the alien different from 
that of the citizen. 

III 

Across the Mediterranean and on the continent of Africa, a number of 
important countries show equally interesting tendencies and performances 
in this direction. Only two countries need be considered however. 

Ecypt imposes no legal disabilities on aliens with regard to holding jobs 
or anticipating them upon entrance, with the exception of government posts 
and jobs in Egyptian joint stock companies. Trade unions and trades are 
open to foreigners, and aliens are not required to register. 

THE Union or SoutH Arrica admits aliens who expect to take up employ- 
ment, but discriminates as to equality of admissions between “ Nordics” and 
non-Nordics. Outside the government services, there is no legal objection to 
aliens holding any position. Owners of businesses do not generally dis- 

“Statement of Ministry for Foreign Affairs for Estonia. 

” Last section of par. 2 of law concerning the registration of societies and associations 
and of their unions, 1926 Estonian State Advertiser, No. 37. 

= 1930 Estonian State Advertiser, No. 54, par. 12, 14, 17. 

"Press Law, Jan. 31, 1931. Statement of Royal Legation of Egypt. 


“Immigrants Regulation Act No. 22 of 1923, as amended by Act 37 of 1927, and the 
Immigration Quota Act No. 8 of 1930. 
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criminate between the employment of aliens and citizens, nor do labor unions 
refuse membership to foreigners. Aliens and citizens share equally in such 
government unemployment aid as is given. No registration is required of 
aliens. 


Turning to another continent, we find that 

AUSTRALIA admits British subjects only, and such others as will not be- 
come a public charge.5> None needs register. Unemployment relief was 
raised by state finances for public works which embodied no distinction be- 
tween aliens and natives.*¢ 


IV 

On the continent of Asia, 

Curna generally permits aliens to hold jobs and no discriminations are 
practiced against them. Employment of aliens is regulated more by economic 
laws. There seems to be no bar against aliens becoming members of labor 
unions. As in other countries, aliens in China are not permitted to work in 
those industries which by their nature are not open to foreigners for reasons 
of public interest and national security. By the latest laws, aliens are re- 
quired to register with the Chinese Government.5? 

JAPAN permits aliens to enter for employment, but bars them from working 
in certain banking institutions, or on land transportation facilities. They 
are not allowed to mine or to fish nor to be brokers, solicitors, captains or 
pilots of ships. Aliens find no discrimination practiced against them by 
either owners of plants or by labor unions. Like Japanese subjects, aliens 
are required to register.** 

Tue Dutcu Inpres government has placed severe restrictions on the ad- 
mission of Hollanders, because of the increasing unemployment among Euro- 
peans who are unable to support themselves. Those who seek entrance in 
order to secure work, but who do not possess enough money to live on for a 
few months, are barred unless they can prove that they have obtained a posi- 
tion or are supported by their families or friends.®® 


V 


Turning from these continents to South and Central America (including 
the West Indies), we find a rather welcoming attitude by countries. Histori- 
cally, these nations have not alone offered inducements in the past to immi- 
grants—inducements varying from homesteads to livestock and equipment 
—but have sought to incorporate the foreign-born into their body politic 
through simple and expeditious means of naturalization. The change in the 
economic status of the world in general, and of the South American Republics 
in particular, have produced changes in the attitudes of these countries toward 

® Amended Law No. 17, 1901. * Act of May 1932. 


* Foreign Rights and Interests in China, by W. W. Willoughby. 
* Statement of Japanese Embassy. ® New York Times, Feb. 22, 1932 
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their foreign-born which are the more interesting because of this background. 
Thus 

ARGENTINA still raises no particular discriminations against aliens on the 
sole basis of employment. Her Constitution provides that “The Federal 
Government shall foment European immigration; and shall not restrict, limit 
or burden with any tax whatsoever the entrance into Argentine territory of 
foreigners who arrive with the object of tilling the ground, improving the 
industries and introducing and teaching the sciences and arts.” ®° Because 
this provision appears in her Constitution, no changes have been made be- 
cause of the depression, but voluntary deportations, on the one hand, and 
increased landing fees on the other, have decreased the immigrant popu- 
lation. No discriminations are made between citizens and aliens in the 
awarding of unemployment relief, but grave difficulties are in part avoided 
by the voluntary departures of aliens, already referred to. Strange to say, 
registration is compulsory for natives, but voluntary for aliens. 

Brazit makes no distinction between natives and aliens, and does not re- 
quire a “permit” or “license” of aliens seeking to enter to work. However, 
of recent years there has been a closing door policy for those without, entry 
to Brazil being prohibited to all immigrants save returning resident aliens, 
to such artisans and agricultural workers as the country needs, and to all 
immigrants entering first or second class. The state heads of departments 
of labor, in February of this year, undertook the enforcement of the decree 
requiring that sixty percent of the employees of foreign firms be Brazilians. 
In 1931 immigration to Brazil practically ceased.** Both natives and aliens 
must register. 

Cute still permits aliens to enter ® rather unrestrictedly and requires 
aliens and natives to register every three years. Such unemployment relief 
as is granted is given to both foreign-born and native-born. 

Bottvia offers to aliens a welcoming, uninhibited entrance and stay, so far 
as employment is concerned, but does require them to register immediately 
upon arrival. Of interest is the fact that there is some evidence that Bolivian 
owners prefer alien workers. 

Cotomsia likewise welcomes aliens seeking to engage in work, but this 
situation is offset in part by the fact that there are comparatively few for- 
eigners there of the immigrant class. The majority of foreigners are persons 
of means, merchants, owners of enterprises, etc. Laborers who wish to estab- 
lish themselves in agricultural enterprises are particularly welcome and have 


“ National Constitution of the Republic of Argentina, Art. 25. 

™ Decree No. 19482, Dec. 12, 1930. 

“Vide “Colonization of Immigrants in Brazil,” by C. R. Cameron, Monthly Labor 
Review, October, 1931. 

" Civil Code, Arts. 57, 611, 997, 1028, 1029; Decree Law No. 588, Arts. 2, 9, 13, 28; Law 
No. 3841 of Feb. 6, 1922, Arts. 1,2; Law of Private Employees, Art. 10; Law No. 4560 of 
Jan. 30, 1929. 
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an opportunity of carrying on a successful business. Here, too, foreign skilled 
laborers are preferred to natives. However, no foreigner may enter the ad- 
ministrative or police forces of the government. Labor unions are open to 
aliens, and all foreigners must register on arrival at the Bureau of Foreigners 
of the National Force.** 

ParaGuay welcomes aliens in every way and explains the circumstance by 
“the scarcity of workers on account of the reduced population. . . . The 
policy followed is one of attracting from abroad the largest number of workers 
possible.” 

Ecvuapor particularly encourages immigration with few restrictions, being 
desirous especially of developing agricultural colonies. Overtures have been 
made to Austrians particularly, Poles and others. No alien or native needs 
register here. 

Perv has been liberal with regard to foreigners entering for purposes of 
work, reserving only the fishing industry exclusively for her nationals and 
for Italians. However, in April, 1932, a Federal law was passed specifying 
that eighty per cent of the staffs of business houses, workshops, industrial 
establishments and commercial houses must be of Peruvian nationality.” 
Furthermore, all aliens are required to register. 

Uruauay does not require aliens to register (although natives must), and 
in every way has welcomed foreigners interested in furthering their own 
economic welfare. However, on September 19, 1932, the President of the 
Republic of Uruguay promulgated the law suspending immigration into the 
country for the duration of one year. Under this law, admission into Uruguay 
will be prohibited to all foreigners travelling second or third class and those 
who seek admission with the intent of settling in that country.® 

VENEZUELA also welcomes aliens but, like some of the other South American 
countries, requires them to register.® 

Costa Rica is liberal to the admission of aliens (save colored peoples, 
Chinese, etc.).7° Legislation is being initiated leading to the registration of 
aliens and natives. Desirable aliens fare equally in this country in unem- 
ployment relief with natives. 

GuaTEMALA has statutes similar to those of Costa Rica in principle and 
in effect. 

Honpuras carries laws in similar vein, but adds the provision, which is also 
carried in the laws of some of the other countries of this section of the world, 
that a certain percent, usually 75, of the employees in agricultural, com- 
mercial, or industrial enterprises must be natives. In cases of equal circum- 

“Statement of Colombian Legation at Washington, D. C. 


*® Statement of Legation of Paraguay at Washington, D. C. 
* Law, April, 1932, Art. I. * New York Times, April 23, 1932. 
* Order of the Minister of the Interior, No. 1674/1932. 

® Statement of Minister of Venezuela at Washington, D. C. 
Immigration Act, Aug. 31, 1914. 

™ Statement of Minister of Guatemala at Washington, D. C. 
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stances, Hondurans must be preferred to aliens as potential employees.”” 
No registration of aliens or natives is legislated. Immigration is encouraged. 

PANAMA Welcomes aliens unreservedly from the viewpoint of employment, 
and does not require them to register.** 

Cuba offers a welcome to aliens, a condition which is of interest when 
measured by the huge immigration she has had because of the American 
quota laws. With few exceptions, aliens cannot hold office in the executive, 
legislative, judicial and official educational departments of the government. 
However, Cuba has taken one step this year that tends towards curtailing 
temporary immigration. She has issued a decree barring Haitians and 
Jamaicans from entering for seasonal employment in the sugar fields and 
mills, with the result that over one thousand natives will thus be put to work. 
All foreigners must register in Cuba."4 

Halr!i is unique in this part of the world in requiring of aliens seeking to 
enter for employment a license from the President of the Republic. Gov- 
ernment positions and the profession of law are reserved to Haitians. Other- 
wise no discriminations are practiced. Aliens also are required to register 
within three days after arrival.” 

Here, at last, in this part of the Western Hemisphere are found open doors 
for aliens seeking to leave their native countries to find employment elsewhere. 
Whereas registration is practiced in most of the countries, it is not so com- 
plete, nor so “police-power” in character as in Europe. The climate and 
the industrial opportunities offer real possibilities for foreigners from Europe. 
Unlike the restrictions, impositions, and prohibitions practiced on that con- 
tinent, the South and Central American countries (the former, more than the 
latter) should prove to be the geographical and industrial haven for European 
migrations. 


VI 


We turn finally to the continent of North America to study the regulations 
and conditions of the United States, Canada, and Mexico. These countries 
stand in a unique position: till quite recently, they were the haven of the 
oppressed. Today those very doors are almost closed and these countries 
are fast following in the footsteps of European nations. These three nations 
are but following the procedure practiced by the countries across the seas, 
a condition which is natural, since if national experiences are to be sought 
anywhere, they must be from nations older, rather than younger, than 
themselves. 

Tue Unirep Srates has already been discussed in these pages. By a 
gradual process it shut its doors more tightly through the successive acts of 
the quota laws of 1921 and 1924, by the special character of the national 


™ Decree 101, Laws 1929. % Statement of Legation of Panama, Washington, D. C. 
“Presidential decree published in Official Gazette, April 19, 1932. 
* Statement of Minister of Haiti, at Washington, D. C. 
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origins clause, and finally by the emphasis laid on the “likely to become a 
public charge” provision of the Johnson Act. For the alien the result is 
devastating. The present numbers of arriving immigrants are smaller than 
ever before in our history. Where quotas run into thousands, only hundreds 
enter. Countries that start the fiscal year with the minimum number of 
100 assigned as the number of nationals who may enter, close that fiscal year 
with the same 100 untouched. None may enter who is not financially self- 
sufficient. In fact, the condition is best evidenced in the fact that for the 
first time in our history, more aliens are leaving the country than are entering 
it; more than three emigrants are noted to every one immigrant. 

Nor is the attitude toward the alien within the United States any kindlier 
industrially than that imposed on him from without. The demand for 
American labor is becoming increasingly effective and enforced. In large 
measure this has formally led to a speeding-up in naturalization of aliens, 
a pace that has been retarded only by the relatively high cost of the process. 

This industrial discrimination, made in the course of a study of 2,000,000 
jobs throughout the United States, showed that plants employing 375,000 
workers in the automotive field demand first or second papers of their 
workers; that 400,000 men and women were employed by railroads demand- 
ing citizenship of their employees, while most of the other companies “ con- 
sider” that factor in passing on the employment of persons; that 365,000 
employees in selected public utility corporations were similarly required to 
be citizens; whereas in the field of construction work, mining, retailing and 
other unrelated fields of industrial activity, the numbers of firms insisting 
on citizenship for their employees were in the minority. A final check-up 
on the viewpoint and practice of industrial concerns in the United States 
showed that out of the 2,000,000 jobs that were studied, 1,200,000 of them 
could be filled by citizens only, or three out of every five. 

Nor is the field of labor different in this respect. A similar number of 
memberships in labor unions, 2,000,000, was carefully considered. One-third 
of fifty unions questioned did require citizenship, but this one-third had a 
membership of more than 1,500,000, as compared with 400,000 in the two- 
thirds that did not require citizenship for members.** In the railway field, 
citizenship is not required per se, but the qualifications are such as to bar 
almost all who are still aliens. Unions of manual workers, such as pattern- 
makers, iron, diamond, and steel workers, wood carvers, stone cutters, car- 
penters and others dependent upon a combination of skill and manual 
dexterity, generally emphasize citizenship in their regulations. Textile and 
garment workers belong to unions that, as a rule, do not emphasize citizenship 
as a qualification for membership. Typographers, drivers, electricians, pilots, 


* These, and the following facts treating of the industrial, labor, and legal discrimina- 
tions against aliens are culled from an article by the author entitled “Unemployment and 
the Alien” which appeared in the January, 1931, issue of the South Atlantic Quarterly, 
and for permission to quote from which we are indebted to that publication. 
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masters (of ships), and musicians are usually required to be citizens if they 
would belong to their respective unions. On the whole, there is very little 
difference discernible between the attitude of labor and that of capital 
toward the citizenship of employees: the requirements in four out of every 
five memberships in labor unions specify it, and three out of every five jobs 
are reserved by capital for citizens or declarants only. 

However, in addition to labor and capital, the United States as such, and 
the 48 states of the Union, impose citizenship as a qualification for many 
professions, and for innumerable positions. The basic reasoning that has 
prompted legislators throughout the country to discriminate against aliens 
in civil service, on works of public character and in the professions, is built 
on the belief that citizens of the state, as well as of the country, should first 
be taken care of, and employment given to them. Many states have pro- 
visions in their laws stating if not enough laborers can be secured for specified 
employment from among the citizens of the state, that then, and only then, 
may aliens legally be employed thereon. Very often, save in the professions, 
these laws affecting the non-employment of aliens are disregarded, except in 
time of depression. Exceptions have occurred as when Governor Roosevelt, 
of New York, sent a letter to the State Commissioner of Public Works, in- 
structing him to see that contractors carried out that New York State 
statute which provides that employment shall be given to New York State 
citizens before any others are allowed to work. And only recently, state- 
ments have been made by aliens in New York City to the effect that they 
have been laid off jobs which they had held as laborers on subways for the 
reason that they were not citizens of the United States. This action parallels, 
first, that of Jersey City some two years ago when the dismissal of all alien 
employees engaged in municipal work was ordered; and, second, that of 
Detroit about a year ago when it put into execution a similar ordinance, 
later rescinded. 

In different states of the Union an alien cannot become a teacher, a lawyer, 
a doctor, a dentist, an accountant, a peddler, or a druggist; he cannot serve 
in the civil service, nor in the state police, or the state militia; he cannot 
be a banker, a pawnbroker, conduct a pool or billiard parlor, nor run a dance 
hall. In one state he cannot own a grocery, a fruit, or a meat store unless 
he conspicuously posts the fact that he is an alien and states his nationality. 
He cannot own aircraft machines, nor under certain conditions pilot them. 
In other states he is not permitted to operate a moving-picture machine or a 
steam boiler; nor can he act as a special peace officer, as an engineer, nurse, 
surveyor, or auctioneer. 

In fact, so important are those restrictions, that I have gathered them to- 
gether from innumerable sources in order to present a complete picture of 
the situation. Not only were the secretaries of state of each of the 48 states 
consulted, but communication was had with many legislative reference 
bureaus, with state secretaries of labor, with attorneys general, as well as 
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with state organizations whose purpose brought them into contact with the 
foreign-born. 

The result was a mass of laws which seemed at first sight to be disturbingly 
complex. However, in order to classify them according to sections, I have 
grouped the states together and here present some of those laws which react 
unfavorably on the alien’s desire to engage in some stated activity. 

Beginning with the New England States, we find that laws and statutes of 
this type are most where the number of aliens is greatest. Maine gives pref- 
erence to bidders for public contracts who are citizens, as against aliens, when 
the estimate is the same. Lawyers are required to be citizens and doctors 
must possess, at least, their first papers. Alien taxidermists must pay a higher 
license fee. New Hampshire and Vermont demand that all accountants be 
first-paper holders at least, and require that all lawyers and pharmacists be 
citizens. The former state also permits doctors to qualify who hold first 
papers. Massachusetts has quite a galaxy of laws on this subject. In that 
state no alien may secure a peddler’s license, become a pharmacist, an under- 
taker, be employed by the street railways or on public works, become an 
accountant or a lawyer, be a member of the state police, of the state militia, 
or of the Civil Service, become a hawker or a vendor, or fish for lobsters 
(sic!). Furthermore, as in Maine, citizens are given preference by law in 
being awarded public contracts. Rhode Island refuses licenses to aliens 
seeking to become operators of motor busses or desiring to register as physi- 
cians or accountants (unless they have first papers), or as lawyers, pharma- 
cists or surgeons. Connecticut requires citizenship of lawyers and at least 
first papers for accountants. 

The Middle Atlantic States, by reason of their housing a much larger popu- 
lation of the foreign-born, have many more laws covering this point. In the 
State of New York, aliens are prohibited from becoming surgeons, architects, 
real estate brokers, motion picture operators, steam boiler operators, engi- 
neers, masters or pilots of vessels, civil office holders, teachers, bank directors, 
surveyors, trustees of foreign insurance companies, pharmacists, state peace 
officers, policemen, lawyers, peddlers, members of the Civil Service, private 
detectives, hunters or certified shorthand reporters. To practice medicine, 
one must have first papers and within six years after practising have attained 
full citizenship. First papers are also accepted of accountants. Only citizens 
in that state may own billiard or pool rooms, card rooms, dance halls, or sell 
soft drinks. Citizens are given preference on all public works. Persons rep- 
resenting self-insurers (under the compensation law) must be citizens in 
order to qualify for a license. 

New Jersey provides that surgeons, accountants, teachers, private bankers, 
detectives, lawyers, real estate brokers, engineers, and those employed on 
public works, shall be citizens only. Physicians and surveyors may qualify 
with first papers, but must be full citizens within five years thereafter. The 
State of Pennsylvania restricts to citizens only the profession of engineering 
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(with certain exceptions), as well as such occupations as mine and assistant 
mine foremen and fire bosses, employees on public works, hunters, bank 
directors, lawyers, peddlers, and sellers of steamship tickets. Accountants 
are required only to have first papers. Furthermore, all active members in 
copartnerships or associations or corporations must be citizens. Delaware 
does not allow aliens to engage in fishing, and requires that accountants and 
doctors be citizens. Maryland prohibits aliens from becoming lawyers. Ac- 
countants and doctors must have first papers or be full-fledged citizens. The 
District of Columbia requires that accountants be citizens or holders of first 
papers. 

Along the southern coast in the South Atlantic States, the restrictions are 
decidedly few. North Carolina and South Carolina deny to aliens the right 
to become engineers or surveyors. Virginia adds to the proscribed list the 
professions of architect, accountant, engineer, surveyor, and doctor, permit- 
ting the last four to qualify, however, on possessing first papers, as well as 
holders of licenses for junk canvassers; North Carolina adds accountants 
(who also may qualify on first papers), and members of the board of exam- 
iners for plumbing and heating contractors; South Carolina adds accountants 
and owners of billiard rooms. Georgia refuses the right to aliens to become 
architects (unless holders of first papers), or lawyers, accountants, doctors, 
bus drivers, or owners of pool rooms. Florida reserves to citizens only the 
professions of chiropody, law, medicine, and accountancy, the latter two 
of which are open to first paper holders. Unquestionably with the change 
of the South from an agricultural section to an industrial one, laws prohibiting 
aliens from engaging in stated activities will be added, for that has been the 
evidence of history under similar circumstances. 

Going into the heart of the country, we find the attitude of the Northeast 
Central States divided according to the alien population and the intensity of 
industrial work. West Virginia prohibits aliens from becoming architects 
(unless possessing first papers), accountants, engineers (unless possessing 
first papers), mine-inspectors, mine foremen, or owners of employment 
agencies. Kentucky demands citizenship for doctors and lawyers, but permits 
accountants to qualify on first papers. Ohio refuses the right to aliens to own 
or conduct pool rooms, to act as contractors for public works, as insurance 
agents, as pharmacists, or assistant pharmacists, or lawyers. Accountants 
and doctors can qualify on first papers. Aliens in the State of Indiana cannot 
become professional engineers, lawyers, nor be employed on public works, 
but they may become accountants or doctors if they have their first papers. 
In Illinois the emphasis is laid on the mining industry by reserving the posi- 
tions of check weighmen in the coal mines, hoisting engineers, state inspectors 
of mines, mine managers, and mine examiners to citizens only. Lawyers and 
employees on public works are required to be full citizens and accountants 
holders of first papers. In Michigan aliens are debarred from becoming 
architects, engineers, surveyors, teachers, private detectives, members of the 
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board of cosmetology, lawyers, promoters of boxing or wrestling contests, 
employees on public works, or salesmen in businesses conducted on an inter- 
national scope. Accountants and doctors must have first papers at least. 
Wisconsin reserves the professions of law and pharmacy to citizens only, 
and allows doctors and accountants to qualify by possessing first papers. 
Barbers, cosmetologists, private detectives, employees on public works and 
in the Civil Service must also be citizens in order to be allowed to follow 
their practice. 

Going farther west, and crossing the Mississippi to the Northwest Central 
States, we find that Kansas, like Illinois, stresses the mining industry by 
stipulating that aliens may not become shot firers in mines, shot inspectors, 
gas men or fire bosses, mine foremen or assistant mine foremen or hoisting 
engineers. Citizenship is also required of lawyers and doctors, while ac- 
countants may qualify on first papers. Minnesota prohibits aliens from 
becoming engineers, surveyors (unless they possess first papers), operators 
of steam engines, lawyers, or members of the Civil Service. Accountants 
and doctors must have their first papers. Farmers applying for loans from 
a county for purchase of grain seed and feed for teams must have first papers. 
The State of Iowa makes citizenship compulsory for architects, barbers and 
owners of employment agencies, while accountants must have first papers 
only. Missouri requires that accountants, as well as lawyers, auctioneers, 
and dentists possess first papers. North Dakota demands that while ac- 
countants and doctors must, at least, have first papers, all teachers must be 
citizens. South Dakota requires citizenship of architects, accountants, engi- 
neers, doctors, surveyors, and dealers (other than pharmacists) who sell 
poison. Nebraska makes citizenship compulsory for lawyers, doctors, nurses. 
and teachers, but allows accountants to practice on first papers. 

If we turn back now to the South East Central States, we note that very 
few laws exist against aliens, fewer even than those along the South Atlantic 
coast. Tennessee demands citizenship of accountants, doctors, lawyers, 
optometrists, and teachers. Alabama and Mississippi refuse to aliens the 
right to practice accountancy, medicine, or law, while the former state adds 
the profession of optometry. 

Crossing the Mississippi again, we note that the states of the Southwestern 
Central region continue the practice of fewer prohibitory laws to aliens. 
Louisiana discriminates against aliens in accountancy, law, in employment 
on public works, and as directors or officers in insurance companies, but 
allows doctors to function on first papers. In Arkansas, aliens are prohibited 
from becoming doctors, lawyers, accountants (first papers accepted), or fire 
bosses in coal mines. Oklahoma prohibits aliens from becoming real estate 
brokers, accountants, doctors, or being employed on public works. Lawyers 
possessing first papers, however, may practice. Texas gives preference to 
citizens on public works and requires citizenship of owners of employment 


agencies. 
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The Plateau States begin again to show an increase in prohibitions. Ari- 
zona denies occupation to aliens seeking to become lawyers, fishermen, 
teachers, or employees on public works. Accountants may qualify with first 
papers. The State of Utah demands citizenship of pharmacists, mining 
bosses, fire bosses (who can also qualify on first papers), and those employed 
on public works. Accountants and lawyers may practice with first papers. 
No alien in Nevada may become a teacher, stake a mining claim, or be em- 
ployed on public works, or as a surveyor or engineer, nor can he serve as 
accountant unless the holder of first papers. Idaho reserves to citizens only 
the right to be an architect (or on first papers), optometrist, teacher, barber, 
cosmetologist, or an employee on public works; furthermore, accountants 
and doctors may qualify by possessing first papers. 

The states in the Rocky Mountain region show that Montana excludes 
aliens from accountancy, optometry, teaching, becoming an auctioneer, a 
mine examiner, a fire boss, a mine foreman, a state coal mine inspector, or an 
employee on public works. Lawyers qualify with first papers. The State 
of Wyoming prohibits aliens from engaging in work as engineers (unless they 
have first papers), surveyors, shot firers, lawyers, shot inspectors on mines, 
doctors, fire bosses, or as employees on public works. Accountants are called 
on to show first papers only. Colorado reserves its hunting, the practice of 
law, and the position of official court reporters to citizens only, while ac- 
countants need be only first paper holders. New Mexico bars aliens from 
hunting, accounting, chiropody, while lawyers need first papers only. 

The nearest approach we find to the many laws in the East barring aliens 
from occupational endeavor is found in the Pacific States. All of them have 
laws especially applicable to “aliens ineligible to citizenship.” In addition 
to such statutes, California does not permit an alien to engage in fishing, 
teaching, pharmacy, as a private detective or on public works. Accountants 
and lawyers require first papers or citizenship to qualify. The State of 
Oregon (and in the State of Washington) only those aliens may work on 
public improvements who did not claim exemption from military service 
in 1917. Aliens also cannot qualify for the job of architect, teacher, aviator, 
own an employment agency, a pawn broker’s shop, a pool hall, a billiard 
hall, a card room, a dance hall, or a soft drink establishment. Aliens are not 
permitted to own a grocery, a meat market, a fruit stand, a hotel, a lodging 
house, an apartment house, or a rooming house, or employ other aliens therein, 
unless the alien status of the owner or employees is on display in full view. 
First papers are all that are necessary for accountants, lawyers or doctors. 
Appointive officials must be citizens. The State of Washington refuses the 
right to aliens to become architects, pharmacists, optometrists, teachers, 
lawyers, fishermen. Accountants holding first papers qualify. 

Finally the United States itself does not permit aliens (with certain ex- 
ceptions) to own aircraft engaged in interstate traffic nor to pilot such craft. 

In these ways, through the prohibitions imposed on the alien by industry, 
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by labor unions, and by state governments, a withdrawal of aliens is definitely 
taking place. Coming back to the immigration policies of nations, we find 
that 

Canapa is another example where liberal immigration policies have given 
way to restrictive measures. An Order in Council now prohibits the landing 
of all immigrants of all classes and occupations, except farmers, British (or 
British colonial) subjects and American citizens. In these excepted cases 
the immigrant must have sufficient means to maintain himself. Only Cana- 
dians may be employed on public works. Employers do not generally dis- 
criminate against the employment of aliens, but there is a different attitude 
within the labor groups. Although there are no restrictions as to the citizen- 
ship of their members imposed by Canadian trade unions, the Professional 
Syndicates Act of Quebec (1924) stipulates that only British subjects may be 
officers of a “ professional syndicate” and at least two-thirds of its members 
must be British subjects. Like the United States, Canada requires neither 
aliens nor citizens to register.”7 

Mexico refuses to admit foreigners who seek entrance (a) to engage in 
manual labor for salary or wages unless they have independent incomes; (b) 
are technical or professional workers, or (c) travelling representatives or na- 
tives of countries that have international arrangements with Mexico regard- 
ing immigration.”* Another law contains a clause providing that ninety 
percent of the employees of any business or industry established in Mexico 
must be native-born or naturalized Mexicans.”® Labor unions admit aliens 


tomembership. Mexico requires aliens to register in allcases. Past registra- 
tion measures have been confined to cases in which aliens have sought to 
purchase land. In other cases such registration has been required as a pre- 
requisite to the right of diplomatic protection. 


This immigration trip around the world proves that the doors of nations are 
closing, closing to the incoming alien. Besides the innumerable restrictions 
that have been imposed in the past, such as those dealing with insanity, dis- 
eases, criminality, pauperism, social evils, and other characteristics showing 
undesirable traits in some who would enter, there has been added an economic 
cause, to wit, the degree of potential competitive labor. Europe and North 
America fear it and have fortified themselves against it by admitting none 
save those who are either self-supporting or who fill a void that cannot be 
occupied by the country’s own nationals. Although Asia and Africa will 
admit aliens who come for permanent residence and who expect to take up 
employment, the trend of mass emigration is not in that direction, so that in a 
study of world migrations and economic opportunities, this circumstance of- 
fers no solution. South America remains the only plausible and probable 

™ Order in Council, P. C. 1206, 1922, and 605, 1924. 


® Decree published in Diario Oficial, July 17, 1931. 
™® Decree of Aug. 13, 1931. 
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destination for such emigrés. There is room on the continent for economic 
expansion, an opportunity for industrial development, and an abundance of 
free economic land. So far relatively few hindrances have been put on the 
immigrant desiring to locate there permanently, but from a study of this 
whole question it is quite evident that, while immigration will definitely in- 
crease toward the Latin-American republics, and while that immigration will 
constitute a focal cause in the resulting enrichment of those countries, those 
very nations will also, within the generation, begin tightening their immigra- 
tion laws. 

Just as the countries of the world have generally curtailed immigration, so 
too have they controlled alien movements within their borders. Generally 
speaking, Europe stands in the vanguard of the continents demanding close 
registration of its inhabitants. Asia follows and South America finds herself 
with that provision for most of her countries. North America and Africa 
still grant the alien and citizen absolute freedom of movement. 

How far should an economic or industrial prohibition extend? There is no 
doubt but that the machine age has brought about a surplus over self- 
sufficiency that demands a control of the productive forces, which, for that 
reason alone, warrants these provisions in immigration laws. They clash 
with the older theories of “haven” and human considerations, but, save where 
they are of help to the community as well as to the individual, they must be 
regrettably set aside. A policy of separated families made necessary by any 
type of restrictive immigration statute, for instance, is unwise economically, 
socially, and morally. Admitting political refugees, on the other hand, may 
result in economic difficulties. 

We cope with new problems in our social and economic order. We are 
called on to turn our faces and our minds from unselfish considerations to na- 
tional and internationally interdependent obligations. There is still room 
to be found for emigrants about the world, particularly in the south temperate 
zone, and the tide of human traffic must turn in that direction instead of west- 
ward. But for those whose feet and hearts tend toward entering the more 
established nations, there is less room and still fewer openings in the immigra- 
tion walls. 


CITIZENSHIP OF WOMEN IN THE UNITED STATES 


By Ernest J. Hover 
U. 8. Naturalization Examiner, San Francisco 


A resolution of the present citizenship status of women as nationals of the 
United States presents certain difficulties, which arise mainly from three dif- 
fering phases of our national policy: (1) the operation of the common law as 
decisive of this question until March 2, 1907; (2) the enactment of March 2, 
1907, in part declaratory, and in part in derogation, of the pre-existing law 
as it applied to the citizenship of women; (3) the Cable Act of September 22, 
1922, inaugurating a distinct policy unknown to the common law, and the 
amendments made thereto by Acts of Congress of July 3, 1930, and March 
3, 1931. 

In general, a three-fold classification is presented: (1) Native-born women 
who married alien husbands; (2) foreign-born women; and, (3) women resi- 
dents who married aliens ineligible to naturalization, viz., aliens not of the 
white or black races. 


1. NATIVE-BORN WOMEN MARRIED TO ALIENS 


Under the terms of the Fourteenth Amendment, all persons born in the 
United States, and subject to its jurisdiction, are citizens thereof.1 The Act 
of September 22, 1922,? provided that “a woman citizen of the United States 
shall not cease to be a citizen of the United States by reason of her marriage 
after that date.” To divest her native allegiance in consequence of marriage 
she was required to make a formal renunciation before a court having juris- 
diction to naturalize aliens. There was, from September 22, 1922, until 
March 3, 1931, one exception to the general policy of the act: The marriage 
of a native-born woman, of whatever race, to an alien racially ineligible to 
naturalization, terminated her citizenship, recoverable upon dissolution of the 
relation only by naturalization. This exception was repealed by Section 4 
of the Act of March 3, 1931,? amending Section 3 of the Act of September 22, 
1922. The result is, that based on the present laws, the marriage of a woman 
citizen of the United States has no effect upon her status as a citizen of the 
United States. 

The view of the Department of State in this particular is presented in the 
following language: “An American woman married to an alien after Sep- 
tember 22, 1922, is held not to lose American nationality as a result of such 


* This definition, as declaratory of the common law, had been earlier enacted into 
statute: Act of April 9, 1866, 14 Stat. 27; R.S. 1992; Comp. Stat. 3946; 8 U.S.C. A. 1. 

* 42 Stat. 1022; 8 U.S.C. A.9; Comp. Stat., Sup. 1923, 4358, a-d, 3961, a, b. 

* 46 Stat. 1511; 8 U.S.C. A.9. 
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marriage even though she may have become naturalized by her marriage 
as a citizen of the country of which her husband is a citizen, and although 
there may exist between such country and the United States a naturalization 
treaty.”* This has been generally true, with the one exception noted, since 
September 22, 1922. 

Had this general policy of the law prevailed before September 22, 1922, a 
decision based on any particular state of facts would confront few difficulties. 
But at this point is encountered the legislation termed the Expatriation Act 
of 1907, which provided: “ Any American woman who marries a foreigner 
shall take the nationality of her husband. At the termination of the marital 
status she may resume her American citizenship, if abroad, by registering as 
an American citizen within one year with a consul of the United States, or, 
if residing in the United States, at the termination of the marital relation, 
by continuing to reside therein.” ® 

The constitutionality of this sweeping expatriation of women by reason 
of marriage to aliens was decided by the Supreme Court in Mackenzie v. Hare 
(1915), 239 U. S. 299, 60 L. Ed. 297, 36 S. Ct. 106,° affirming (Cal. 1913), 
134 P. 713, 165 Cal. 776.7. It was further held that the Act of 1907 applied 
equally to American women who remained in the United States after marriage 
to aliens, as to those who were thereafter domiciled abroad. 

Even here the status resulting from marriage appears to be clearly defined. 
As to those native-born women who were married to aliens after March 2, 
1907, and whose marriages were terminated before September 22, 1922, if 
their residence was then in the United States, American nationality was 
resumed by operation of law. If they were resident abroad, and registered 
as required, no question would arise as to resumption of nationality. In 
the absence of registration, their return to the United States prior to Sep- 
tember 22, 1922, would no doubt entitle them to the benefit of the statute. 
The Department of State considers the requirement of registering before a 
United States consul within one year after the termination of the marriage 
as directory merely, and not mandatory, and holds that “a failure to reg- 
ister within the year, if satisfactorily explained, does not necessarily result 
in the loss of American citizenship or the right to protection.”® But their 
return after that date, in view of the repeal of the provision providing for 
resumption of citizenship by operation of law, as enacted in Section 7 of the 
Act of September 22, 1922,9 would be ineffective in restoring American 
nationality, no doubt, even though the marital relation had terminated before 
the date of that act. 


‘Solicitor, Dept. of State, March 15, 1932. 

*Sec. 3, Act of March 2, 1907, 34 Stat. 1228; Comp. Stat. 3960. Repealed Sec. 7, Act of 
Sept. 22, 1922, 42 Stat. 1022,8 U.S.C. A.9. 

* Printed in this Journat, Vol. 10 (1916), p. 165. 

"Ibid., Vol. 8 (1914), p. 665. ® Solicitor, Dept. of State, May 18, 1931. 

*42 Stat. 1022, 8 U.S. C. A. 9, Comp. Stat., Sup. 1923, 4358a-4358d, 3961a, 3961b. 
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Again, if their husbands became citizens before September 22, 1922, their 
citizenship was restored in accordance with the policy of the law which was 
in effect from 1855 until 1922, first announced in the Act of February 10, 
1855, and re-enacted on August 9, 1888, as follows: “Any woman who is now 
or may hereafter be married to a citizen of the United States, and who might 
herself be lawfully naturalized, shall be deemed a citizen.”!° This phrasing 
excluded from the operation of the statute women of the yellow, red, or brown 
races. But with the repeal of this statute by Section 6 of the Act of Sep- 
tember 22, 1922, no provision for resumption of American citizenship by 
native-born women through operation of law upon the husband’s naturaliza- 
tion, remained in force. To regain their citizenship, if not previously restored 
or resumed, they were and are under the necessity of procuring their naturali- 
zation by petition under the usual provisions applying to foreign-born women 
married to citizens after September 22, 1922 (or whose husbands became 
citizens after that date), with the exception that they are relieved from: 
(1) a previous declaration of intention; (2) from proving legal entry into 
the United States, or any period of residence within the United States; (3) 
from filing the usual certificate of arrival; and (4) may present themselves 
before any court having naturalization jurisdiction, (5) and be admitted 
without the usual period of ninety days between the date of filing and order 
of admission. These exemptions, conferred by the Act of July 3, 1930, 
amending the previous provisions in this regard contained in Section 4 of 
the Act of September 22, 1922, are conditioned upon the fact that the former 
woman citizen “has not acquired any other nationality by affirmative act,” 
and further conditioned upon her having appeared before a naturalization 
examiner at the time of filing.11 The purpose of this amendment of 1930 was 
to permit the naturalization of former American women who had in many 
instances between September 22, 1922, and July 3, 1930, by reason of their 
residence abroad during coverture, been unable to comply even with the 
limited requirements of Section 4 as originally drawn, principally in regard 
to filing a valid certificate of arrival,!* or in regard to proof of residence 
within the United States, or proof of intention to reside permanently there- 
after in the United States.1* Under the terms of the amendment, these con- 
siderations are no longer material to the petitions of former American women 
nationals to regain citizenship lost through marriage before September 22, 
1922. 

It was made clear by the language of Section 4 (a) of the Act of March 3, 
1931, amending Section 3 of the Act of September 22, 1922, that residence 
in a foreign country during coverture did not remove the former female 


10 Stat. 604; R. S. 1994, Comp. Stat. 3948. 4 46 Stat. 854, 8 U.S. C. A. 369. 

U.S. v. Humphrey (C. C. A. Tex. 1928), 29 F. (2d), 736; Petition of Zogbaum (D. C. 
S. D. 1929), 32 F. (2d), 911; In re Bye (D. C. N. Y. 1930), 41 F. (2d), 857. 

#* U.S. v. Martin (D. C. Wis. 1925), 10 F. (2d), 585; In re Pezzi (D. C. Cal. 1928), 29 F. 
(2d), 999. 
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citizen from the benefits of the exemptions otherwise granted; that is, that 
the acquisition of foreign nationality through such residence abroad by rea- 
son of her husband’s status as a citizen of such foreign country would not 
be regarded as an “ affirmative act.” '* 


(A) Native-Born Women Married to Aliens Before March 2, 1907 


There remains to be considered the status of native-born women who mar- 
ried aliens prior to March 2, 1907. If the marital relation terminated before 
September 22, 1922, it would seem clear that their citizenship would be re- 
sumed in accordance with the resumptive features of Section 3 of the Act of 
March 2, 1907. Similarly, if the husband became naturalized before Sep- 
tember 22, 1922, the wife would clearly recover her former nationality under 
the terms of the Acts of 1855 and 1888, as provided in Section 1994 of the 
Revised Statutes. These conclusions may be safely entered without de- 
termination as to the original effect of a native woman’s marriage to an 
alien prior to March 2, 1907. But what is to be said of those women, being 
native-born citizens, who married aliens before March 2, 1907, whose hus- 
bands’ alienage continued after September 22, 1922, where (a) the state of 
coverture continues, or (b) the relation is terminated after September 22, 
1922? 

It appears necessary, first, to arrive at the status of a woman married to 
an alien under the law in effect before March 2, 1907, that is to say, to arrive 
at the application of the common law as enforced in the United States in 
that particular. 

It had been the unexcepted doctrine of English common law that marriage 
to an alien did not affect a woman’s nationality.5 This doctrine, premised 
on conceptions of perpetual nationality and indefeasible allegiance, had been 
indorsed by the Supreme Court in Shanks v. Dupont, 1830, 3 Pet. 242, 7 L. Ed. 
666: “ Marriage with an alien, whether a friend or an enemy, produces no 
dissolution of the native allegiance of the wife; it may change her civil rights, 
but it does not affect her political rights or privileges.” The rule prevailed 
despite the fact that a native-born woman may have established residence 
for a protracted period in a foreign country after marriage to an alien 
husband.1¢ 


“Sec. 4 (a), Act of Mar. 3, 1931, 46 Stat. 1511; 8 U.S. C. A. 9, reénacting Sec. 3, Act of 
Sept. 22, 1922, without reference to marriages to “ ineligible ” aliens, and adding Subd. (b), 
8U.8.C. A. 369a, and Subd. (c), 8 U.S. C. A. 368a. 

* Dicey, Conflict of Laws, 2d Ed., 181; 22 L. R. A. 148, note; Cockburn, Nationality 
Laws (1869), 11; Foote’s Private International Law (1927), 2, note (e), citing Co. Litt. 
31b; Countess of Conway’s Case (1834), 2 Knapp P. C. 368; Countess de Wall’s Case, 
12 Juris. 348. 

* It was decided, Beck v. McGillis (N. Y. 1850), 9 Barb. 35, that neither the marriage 
of a native-born woman to an alien, nor her residence in a foreign country, constitute her 
an alien. And see, House Doc. No. 326, 59th Cong., 2nd Sess., 1906-7, 151. In 1862, 
10 Op. Atty. Gen. 321, in the ease of Mrs. Preto, Attorney General Bates held that a 
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The first dissent of American courts to this doctrine of perpetual allegiance, 
as applied to native-born women, occurred in 1883. In deciding the case of 
Pequignot v. Detroit, 16 Fed. 211, Judge Brown of the Federal Circuit Court 
of Michigan, later Associate Justice of the Supreme Court, held that the 
statutory announcement of the right of expatriation in 186817 had set aside 
the doctrine of Shanks v. Dupont, and in consequence a woman’s citizenship 
status followed that of her husband. The facts of the case were unusual, in 
that the exact issue of a woman’s native American nationality arising by 
birth was not before the court. A native French woman had gained American 
citizenship through marriage to a citizen under the Act of 1855. Upon dis- 
solution of the marriage, she married a French citizen, the matrimonial 
domicile continuing in the United States. It was held that thereby she had 
resumed her alienage. 

Although this decision of Judge Brown anticipated the rule later enacted 
into statute by the Act of March 2, 1907, and was in accord with the English 
statute of 1870, providing that a female citizen took the nationality of her 
husband, the holding presents the minority view prior to 1907. On exactly 
similar facts the precedent of Pequignot v. Detroit was dissented to in 
Kreitz v. Behrensmeyer, 1888, 125 Ill. 141, 17 N. E. 232, 8 Am. State Rep. 349, 
in which it was held that the citizenship acquired by an alien woman through 
marriage was not defeasible by a second marriage to an alien. 

Despite the distinction urged by Judge Brown with reference to the right 
of voluntary expatriation, the courts held to the view that this consideration 
did not become operative until the native woman citizen had withdrawn 
from the United States, after her marriage to an alien, or had made other 
equally expressive election to assume the citizenship of her husband. The 
distinction was forcefully presented by the Federal Circuit Court for Louisiana 
in Comitis v. Parkerson, 1893, 56 Fed. 556, 22 L. R. A. 148, disapproving, but 
distinguishing, Pequignot v. Detroit, where the question arose after the 
termination of a native woman’s marriage to an alien. 

It became the accepted rule that if the matrimonial domicile continued in 
the United States after marriage to an alien, the wife’s native citizenship re- 
mained unchanged.!® This view of the law appears to have been consistently 
observed by the Department of State. 

This, then, was the state of the law, with some minor dissents, at the time 


native-born woman who married a Spanish subject, and who resided in Spain for a period 
of twenty years until her husband’s death, had not lost her native citizenship in the 
United States, despite her residence abroad. 

* Act of July 27, 1868, 15 Stat. 223, 8 U.S. C. A. 15, R. S. 1999, Comp. Stat. 3955. 

* Ruckgaber v. Moore (C. C. N. Y. 1900), 104 Fed. 947, affirmed without comment 
(1902), 114 Fed. 1021. Jennes v. Landes (C. C. Wash. 1897), 84 Fed. 73. Wallenburg v. Mo. 
Pac. Ry. (C. C. Neb. 1908), 159 Fed. 217: “The federal decisions are not uniform... - 
But I am clearly of the opinion that a woman citizen of the United States does not lose 
her citizenship by marriage to an alien, at least so long as she continues to reside in the 
United States.” 
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of the enactment of the Act of March 2, 1907: Marriage of a native-born 
woman to an alien did not divest her of the nationality of origin, unless she 
established residence in the country of her husband’s nationality. The pres- 
ent policy of the State Department qualifies this rule in one particular: 
“The Department holds that an American woman, married to an alien prior 
to March 2, 1907, who established a permanent residence abroad subsequent 
to her marriage, and prior to the Act of September 22, 1922, lost her American 
citizenship, provided that she acquired the nationality of her husband by 
reason of her marriage.” }® In such case, her citizenship remained in abeyance 
during coverture, subject to revival upon divorce or widowhood by return to 
or residence in the United States.2° What, therefore, was the purpose and 
effect of Section 3 of the Act of March 2, 1907, previously noted? 

While it is clear that the provision of the act for the resumption of American 
citizenship by native-born women after termination of marriage to an alien, 
was largely declaratory of the preéxisting law, its remaining feature would 
seem to be strictly in derogation of the earlier rule, in enforcing a loss of 
nationality by reason of her marriage to an alien, although the matrimonial 
domicile remained in the United States. This consideration gave rise to 
serious questions: Was it not in contravention of the Fourteenth Amend- 
ment, since it deprived a native citizen of citizenship? Was it the clear 
intent of Congress to expatriate native women who had never left the United 
States? Did Congress have the power to impute a foreign nationality to a 
woman upon marriage to an alien? And again, in cases where the state of 
her husband’s allegiance did not confer citizenship upon her by marriage, 
could Congress deprive her of all nationality? Lastly, did the Act of 1907 
relate properly to marriages contracted before that date? All of these ob- 
jections, save the last, were considered and disposed of by the determination 
of the Supreme Court in Mackenzie v. Hare, noted above. 

When Congress provided in the Act of September 22, 1922, that a woman 
citizen of the United States shall not cease to be a citizen of the United 
States by reason of her marriage after the passage of that act, provision was 
made in Section 7 that: “Section 3 of the Expatriation Act of 1907 is re- 
pealed. Such repeal shall not restore citizenship lost under such statute 
nor terminate citizenship resumed under such section.” Clearly, therefore, 
the Act of September 22, 1922, “has no effect on the status of an American 
woman who married an alien before the enactment of that law; and an 
American citizen who lost her citizenship by marriage to a foreigner, remains 

* Solicitor, State Dept., Case of Emilie Stevenson Welhaven, Mar. 10, 1931. 

® Idem, Feb. 3, 1931: “An American woman who was married to an alien prior to 
March 2, 1907, and who lost her American citizenship under the conditions mentioned, 
reacquired American citizenship if subsequent to termination of the marital status and 
prior to March 2, 1907, she resumed a permanent residence in the United States. From 
March 2, 1907, until Sept. 22, 1922, the conditions under which American citizenship 


could be resumed by such a woman were governed by the provisions of Section 3, Act of 
March 2, 1907. This section was repealed by the Act of Sept. 22, 1922.” 
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an alien.”*! Similarly, the husband’s naturalization after September 22, 
1922, is ineffective to restore the native American allegiance of his wife.2*_ By 
the same token, the Act of 1922 did not terminate citizenship which had been 
resumed before that date under the terms of the Act of 1907.73 But since 
the provision for resumption of citizenship no longer obtained by express 
sanction of law, in the case of a woman married to an alien in 1920, her 
return to the United States in 1924 at the termination of the relation, would 
not be effective to revest her former American allegiance by operation of 
law.?4 

But since the effect of the Act of September 22, 1922, was largely to reéstab- 
lish the rule which prevailed before 1907,”5 maintaining the separable citizen- 
ship of the native-born woman apart from that of her alien husband, may 
it not be the case, in respect of those women who were married before 1907, 
that they have still a right to resume American nationality under the dis- 
pensation of the common law, despite the repeal of the statutory provision 
in this regard? 

This issue can arise only where the marriage relation, originally contracted 
before March 2, 1907, endures, coincident with the continuing alienage of 
the husband, until termination after September 22, 1922. The district court 
of Massachusetts held that a native-born woman, who married an English 
subject in 1905, with continuous residence in the United States until her 
divorce in 1924, was not then an alien, and could not file a petition for 
naturalization. In re Fitzroy (D. C. Mass. 1925), 4 F. (2d), 541. The com- 
mon-law right to resume citizenship was given effect in this instance despite 
the repeal of statutory sanction: “The Act of 1922 was not, I think, intended 
to alter or diminish an American woman’s rights of citizenship which existed 
prior to the Act of 1907.” This view was adopted by the district court of 
South Dakota where an American woman, who married a Norwegian subject 
in 1896, resided in Norway until his death in 1921, and entered the United 
States in 1926: “ At the time of her marriage she did not take the citizenship 
of her husband, and at the termination of the marital relation by his death, 
she was, and is, at liberty to resume her American citizenship, and she has 
exercised that privilege by returning to reside in the United States,” dis- 
missing a petition for naturalization. Petition of Zogbaum (D. C. S$. D. 
1929), 32 F. (2d), 911. 

An opposite view of the law was enforced by the district court of Georgia, 


* In re Chamorra (D. C. Cal. 1924), 298 Fed. 669. 

“J. S. ex rel. Paolantonio v. Day (C. C. A. 2nd, 1927), 22 F. (2d), 914; U.S. ez rel. 
Markin v. Curran (C. C. A. 2nd, 1925), 9 F. (2d), 900. 

* Petition of Drysdale (D. C. Mich. 1927), 20 F. (2d), 957. 

™“ Ex parte Ng Fung Sing (D. C. Wash. 1925), 6 F. (2d), 670. 

5“ One is inclined to ask what demand there was for such a drastic change in the laws 
of the United States and a reversion in effect to the original common-law rule.” J. 8. 
Reeves, 17 this JourNaL (1923), 97. 
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In re Lazarus, 1928, 24 F. (2d), 243, holding that a native-born woman 
married to a German citizen before 1907, whose matrimonial domicile had 
been in Germany until 1926, had thereby lost her American citizenship, and 
by reason of the repeal of Section 3, Act of March 2, 1907, providing for re- 
sumption of nationality, “she must now be naturalized in order to resume 
her citizenship.” Similarly, the district courts of Washington and Texas 
appear to disregard any possibility of survival of a so-called common-law 
right to resumption of citizenship, apart from naturalization, since the repeal 
of Section 3, Act of March 2, 1907.26 This view may be anticipated as 
announcing what will, no doubt, become the controlling rule. That is, where 
a native-born woman has definitely lost American nationality before Sep- 
tember 22, 1922, by reason of her marriage, she may regain the same there- 
after, whether the relation be terminated or not, only by separate petition 
for naturalization, as duly provided by statute. It is not persuasive, in view 
of the express repeal by Congress of any and all means by which a former 
American woman could resume her nationality, to argue, in the face of the 
exact steps prescribed by statute in 1922 for regaining such lost citizenship 
by separate petition for naturalization, that Congress intended to continue 
in effect, or believed that there remained in effect, a supposed common-law 
right to resume American nationality by operation of law, apart from statute. 

But this determination does not dispose of those marriages of native-born 
women to aliens before 1907, still enduring, with continuous matrimonial 
domicile in the United States, whose husbands remained aliens until at least 
September 22, 1922. In such case it is material, at the outset, to decide 
whether or not they have ever lost American nationality. If not, then regard- 
less of the fact of termination of the relation after September 22, 1922, they 
are citizens of the United States, for in such event they do not need the benefit 
of any resumptive right inferred from a survival of the common-law rule. 
Thus the district court of Massachusetts, in deciding the case of In re Fitzroy, 
above noted, since there had been no foreign residence during the period of 
marriage to an alien, could have resolved the question without resort to argu- 
ment that a right to resume nationality still existed, if a favorable finding 
had been entered on the question of whether or not expatriation had resulted 
from the marriage before 1907. But this resolution of the question con- 
cerning marriages to aliens by native-born women before 1907, which still 
endure, the husbands remaining aliens until at least September 22, 1922, 
could not be adopted where there is present the element of foreign residence, 
as in the cases of Petition of Zogbaum, and In re Lazarus, since by the very 
doctrine of the common law under which this right of resumption is advanced, 
the fact of marriage to an alien, with foreign matrimonial domicile, resulted 
in the loss of nationality, or at least the abeyance of it, during coverture. 


* Ex parte Ng Fung Sing (D. C. Wash. 1925), supra. U.S. v. Humphrey (C. C. A. Tex. 
1928), 29 F. (2d), 736. 
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Considering, then, the instance of continuing United States’ residence after 
a native woman’s marriage to an alien before March 2, 1907, it appears to 
be the majority rule that: first, such marriage did not divest a native-born 
woman of her American nationality; and secondly, the fact of its continuance 
thereafter during the period from 1907 to 1922 (when the disability of alienage 
attached to marriages with aliens) was not effective to change her status. 

This view as to the effect of a native-born woman’s marriage to an alien 
before March 2, 1907, would seem to be in accord with the weight of authority 
as it stood at that time. But the decisions since 1922 are not in agreement 
on this point. In Doyle v. Town of Diana, 1922, 196 N. Y. S. 864, 203 App. 
Div. 239, where a native woman’s marriage to an alien had been terminated 
in 1892, it was held that the status of alienage had not attached.27_ This was 
the view of the district court of South Dakota in the matter of Petition of 
Zogbaum. A clear discussion of the point was made by District Judge James 
in Re Lynch (D.C.S. D. Cal. 1929), 31 F. (2d), 762, wherein a marriage of a 
native woman citizen in 1889, and the alienage of her husband, endured at 
the time of the decision, the matrimonial domicile having been continuously 
in the United States. In dismissing her petition for naturalization, it was 
stated: “There having been at the time of her marriage no law visiting any 
of the consequences upon her which the statute later described (Sec. 3, Act of 
March 2, 1907) , she should not be held to have suffered the disability adverted 
to.” Similarly, it is the administrative view of the Departments of State and 
Labor that the marriage of an American woman to an alien before March 2, 
1907, did not divest her native allegiance, nor did the continuance of coverture 
after that date render her an alien.?® 

The minority rule, opposing the above conclusion, was announced by Dis- 
trict Judge Tuttle of Michigan in 1927, and has been indorsed only by 
District Judge Henning of California, in a decision entered before the opposite 
determination reached by Judge James in the same jurisdiction.2® The basis 
for the Michigan rule is the early decision of Pequignot v. Detroit, decided 
in that jurisdiction in 1883. Adhering to that precedent, which, however, 
would not seem to announce the weight of authority before 1907, Judge Tuttle 
indicated in Re Drysdale (D. C. Mich. 1927), 20 F. (2d), 957, that the Act 


* This view of the common law was in part adopted by the district court of Massa- 
chusetts in Re Fitzroy, supra, with the qualification that during coverture the native 
woman’s citizenship was in abeyance. Stronger agreement with the view stated was 
announced by the Supreme Court in MacKenzie v. Hare, supra, as follows: “The general 
doctrine of the common law is that no person can by any act of their own without the 
consent of the government, put off their allegiance, and become aliens.” 2 Kent, 14th ed., 
49. Beck v. McGillis (N. Y. 1850), 9 Barb. 35; 10 Op. Atty. Gen. 321; Atty. Gen. Rep. 
Mass. (1920), 260; 3 Moore’s Dig. Int. Law, 454-6. 

*See In re Fitzroy, supra, citing Moore v. Tisdale (1845), 44 Ky. (5 B. Mon.), 352; 
Roa v. Insular Collector of Customs, 23 Philippine, 315. 

*” Stein v. Fleischmann Co. (D. C. N. Y. 1916), 237 Fed. 679, 682, is also in agreement 
with this view. 
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4 of 1907 was declaratory of the common law theretofore prevailing, and that 
‘] in consequence a native woman’s marriage to an alien before 1907 divested 
her of American nationality. His express holding to that effect, in cases of 
American women who had married aliens before 1907, resulted in decrees of 
j naturalization upon the ground that they were aliens: Jn re Krausmann 
: (D. C. Mich. 1928) , 28 F. (2d), 1004; In re Wohlgemuth (D.C. Mich. 1929), 
F 35 F. (2d), 1007. In each of these cases, the state of marriage, together with 
4 the continuing alienage of the husband, endured at the time of the decision, 
with matrimonial domicile continuously in the United States. A similar 
state of facts was before the California district court in Re Page (D.C. 8. D. 
Cal. 1926), 12 F. (2d), 135, in which likewise alienage was held to have re- 
sulted by reason of marriage before 1907. 

The issue drawn in the foregoing cases turns upon whether or not the Act 
of March 2, 1907, was declaratory of the prior common-law rule. Judges 
Tuttle and Henning, relying upon decisions which presented the minority 
‘j opinion prior to 1907, appear to have reached a conclusion not endorsed by 
4 the district courts of South Dakota, Massachusetts, the Supreme Court of 
New York, and by Judge James of the district court of California. The 
‘j latter authorities, on the other hand, premise their conclusion on the ground 
'] that the Expatriation Act of 1907 was in derogation of the common-law rule. 
| The distinction seems not to have been clearly made that the Expatriation 
4 Act was, as to the first sentence of Section 3, visiting alienage upon native 
_} women in consequence of marriage to aliens, in derogation of the common-law 
'j tule. But as to the resumption of American nationality, upon the termination 
} of coverture, the Expatriation Act appears to have declared what was already 
a well-defined policy of the law. 

An alternative basis for a satisfactory resolution of these conflicting views 
has received only passing mention. May not the Act of 1907 be construed 
to have retroactive effect as to marriages of American women before 1907, 
which continued after that date, so that they, equally with those married 
after 1907, incurred the disability of the statute? If so, it becomes entirely 
immaterial to determine the state of the common law on this point as it ex- 
isted before 1907. 

Only in the opinion of the district court of South Dakota is the express po- 
sition taken that the Act of March 2, 1907, had no retroactive effect upon 
marriages prior to that date. The question had been earlier noted by Judge 
Tuttle, without opinion, as follows: “It is unnecessary to decide whether the 
statutory provision just mentioned [Sec. 3, Act of March 2, 1907] was in- 
tended to be, and if so, was valid as retroactive in its operation, so as to be 
applicable, by its own force, to marriages entered into prior to the enactment 
of such statute, and no opinion on that question is here expressed, although 
there would seem to be force in the argument that such was the intention of 
Congress in the enactment of such provision.” ®® 
* In re Krausmann, supra; italics in quotation supplied. 
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The affirmative of this proposition would seem to have more than ordinary 
force. In the application of the Act of March 2, 1907, may not the state of 
marriage be controlling as to the native woman’s citizenship, rather than the 
date of its inception? *! 


(B) Summary: Citizenship of Native-Born Women Married to Aliens 


To summarize: As to native-born women who married aliens before March 
2, 1907, if the marriage terminated before September 22, 1922, they are now 
citizens by operation of law. No document is issuable to evidence the fact, 
save a proper certification to the material fact of either divorce, annulment, 
or the husband’s death, combined with proof of native birth. Where resi- 
dence was established in a foreign country, and return to the United States 
was effected after September 22, 1922, if citizenship had not before that date 
been resumed after termination of the marriage before September 22, 1922, 
under the terms of the Act of 1907, it is doubtful that a majority of courts 
would hold as did the district court of South Dakota, that American nation- 
ality would revest by reason of the simple fact of renewed residence. A 
separate petition for naturalization under Section 4 of the Cable Act, as 
amended, would appear in order. If the marriage had terminated abroad 
after September 22, 1922, no doubt the decision of the district court of 
Georgia in Re Lazarus presents the prevailing view; and naturalization is 
required to regain American nationality. 

If the alien husband were naturalized before September 22, 1922, the 
American-born wife regained thereby her former nationality. 

If no change in the alienage of the husband, or the matrimonial domicile 
has taken place since a marriage of a native woman prior to 1907, the mar- 
riage still enduring, it would seem that an application for citizenship is in 
order, addressed to the particular jurisdiction of residence, in order to procure 


“This is urged despite the wording of Sec. 3 of the Expatriation Act that “any 
American woman who marries a foreigner shall take the nationality of her husband.” 
It was early held by the Supreme Court, in construing a statute relating to married 
women, that the terms “ marriage,” and “who shall be married,” do not refer to the time 
when the ceremony was performed, but to the “state of marriage”: Kelly v. Owens 
(1868), 7 Wall. 496, 19 L. Ed. 283; (1874), 14 Op. Atty. Gen. 403. The considerations of 
public policy on which the Supreme Court upheld the Act of 1907, in Mackenzie v. Hare, 
would seem to apply with equal force to marriages contracted before 1907, as to those 
contracted thereafter, although decision only as to the latter was entered. 

Adherence to this view would remove the inconvenience, not to say the impossibility, 
of reconciling the conflicting opinions of the courts expressed before 1907, as to the effect 
of a native woman’s marriage to an alien; and remove the judicial disagreement which 
has developed since 1922 in determining which rule defined the weight of authority. 
Similarly, if it be thus definitely determined that a native-born woman, who married an 
alien before 1907, lost American nationality by reason of the continuance of the marital 
status thereafter, the provisions of Sec. 4 of the Act of Sept. 22, 1922, providing for the 
naturalization of former women citizens, would be exclusive in announcing the manner 
by which citizenship lost through marriage can be regained. 


ie 
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the benefit of a court decision, in view of the conflicting opinions registered 
to date on that question. This would result either in an order of admission 
to citizenship, or an affirmative finding that the petitioner is a citizen. 

As to native-born women married to aliens after March 2, 1907, the alienage 
of the husband continuing until at least September 22, 1922, whether or not 
their husbands were naturalized after that date, citizenship may be regained 
only by naturalization. Where the husband was naturalized before Sep- 
tember 22, 1922, citizenship would be regained by operation of law, and 
could, perhaps, be evidenced by a certificate of derivative citizenship issuable 
by the Commissioner of Naturalization upon application to the various dis- 
trict directors of naturalization.*? Similarly, in case of marriage to an alien 
after March 2, 1907, which has terminated before September 22, 1922, citizen- 
ship would be regained by operation of law. No document is issuable to evi- 
dence the fact, aside from certification to the fact of death, annulment, or 
divorce, as the case may be, together with proof of native birth. 

As to native-born women married to aliens eligible to naturalization after 
September 22, 1922, the fact of marriage is immaterial to their citizenship; 
they have remained citizens of the United States. However, in regard to 
foreign residence, it should be noted that between September 22, 1922, and 
July 3, 1930, American-born women married to alien husbands, were subject 
to the same presumptions regarding expatriation as naturalized citizens; that 
is, a presumption of expatriation was established by two years’ residence in 
the country of the husband’s nationality, or by five years’ residence in any 
other foreign country.*8 

For this reason the State Department has observed the rule that “an 
American woman who was married to an alien prior to the passage of the 
Act of March 2, 1907, would be subject to the presumption under Section 3 
of the Act of September 22, 1922, of having ceased to be an American citizen 
if after that date last mentioned she resided for two years in the country of 
which her husband is a national, or for five years outside of the United 
States.” 34 

This special disability attaching to native-born women by reason of mar- 
riage to aliens was repealed by Section 1, Act of July 3, 1930.85 Their 
residence in a foreign country, by reason of that amendment, now subjects 
them to no other loss of nationality than arises in the case of all native- 
born citizens under the Act of March 2, 1907, which practically limits 
expatriation to an express oath of allegiance to a foreign country, or to foreign 
naturalization.®® 


"Sec. 9, Act of March 2, 1929, adding Sec. 33 to the Act of June 29, 1906, 45 Stat. 1515, 
8 U.S.C. A. 399¢ (a); effective July 1, 1929. 

* Sec. 3, Act of Sept. 22, 1922, 42 Stat. 1022, 8 U.S. C. A. 9, adopting as rule of expatria- 
tion the provisions of Sec. 2, Act of March 2, 1907, 2d paragraph thereof, 34 Stat. 1229, 
8 U.S.C. A. 17; Comp. Stat. 3959. * Solicitor, State Department, March 15, 1932. 

© 46 Stat. 854; 8 U.S.C. A.9. And see (1927) 35 Op. Atty. Gen. 351. 

* Sec. 2, Act of March 2, 1907, Ist par., supra. 
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As to native-born women married to aliens of races not eligible to naturali- 
zation, viz., of the yellow, red, or brown races, the disability of alienage 
attaches where such marriages were contracted before March 3, 1931. Citi- 
zenship may now, under the terms of the act of that date, be regained by 
naturalization in accordance with Section 4, as amended, of the Act of Sep- 
tember 22, 1922. The legislation of 1931 extended the right of such naturali- 
zation to any woman who had been a citizen by birth, regardless of race, in 
the following language: “ Any woman who was a citizen of the United States 
at birth shall not be denied naturalization under Section 4 on account of her 
race.” 37 But marriages of native-born women, of whatever race, to aliens 
ineligible to naturalization, contracted after March 3, 1931, no longer result 
in a loss of American nationality. 

Thus, finally, with the date of March 3, 1931, the policy of the Cable Act 
of September 22, 1922, became fully effective. Although that act had spoken 
of the right of naturalization in the following terms: “The right of any 
woman to become a naturalized citizen of the United States shall not be 
denied or abridged because of her sex or because she is a married woman,” 
it had continued to enforce disabilities upon native-born women by reason 
of sex, and alien marriage, in two particulars: (1) A presumption of expatria- 
tion by reason of foreign matrimonial domicile; (2) loss of nationality by 
marriage to aliens racially ineligible to naturalization. The first discrimina- 
tion was abandoned in the Act of July 3, 1930; the second by the Act of 
March 3, 1931. Upon that date, for the first time in American history, 


native-born women, of whatever race, attained parity with native-born male 
citizens in regard to their citizenship status; and those to whom the earlier 
disabilities of statute had attached were placed in position to regain their 
former nationality, regardless of race or coverture, upon special and expedi- 
tious terms. 


2. FOREIGN-BORN ALIEN WOMEN 


The Cable Act of September 22, 1922, marked a distinct departure from 
the previous enactment of March 2, 1907, which enjoined upon the marital 
community a common nationality, and a single citizenship. In providing for 
the separate citizenship of married women, the Act of 1922 departed not only 
from the policy of our own law, as it had stood during the previous fifteen 
years, but from the historic policy and custom of the law of nations. Before 
September 22, 1922, a married woman in the United States could not procure 
separable naturalization. The alien wife of an alien husband could not be- 
come, by any act of her own, a naturalized citizen of the United States. As 
long as her husband remained an alien, she remained an alien. If, as a feme 


* The Act of July 2, 1932, Session Laws, p. 571, 8 U. S. C. A. 369b, added to the above 
section the explanation that for the “ purposes of this Section [Sec. 3-b, Act Mar. 3, 1931], 
women born in Hawaii prior to June 14, 1900, if residing in the United States on July 2, 
1932, shall be considered to have been citizens of the United States at birth.” 
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sole, she had gained American nationality through naturalization, her mar- 
riage to an alien before September 22, 1922, merged her acquired citizenship 
in the alienage of her husband, and thereafter his status was controlling as 
to her own, leaving her without power to regain American nationality except 
by the act of her husband in becoming naturalized before September 22, 1922. 

There was, however, for the foreign-born alien woman, until September 
22, 1922, this compensation: her marriage to an American citizen before that 
date, or her husband’s naturalization prior thereto, bestowed American na- 
tionality upon her, without other act of her own. This resulted by force of 
Section 1994, Revised Statutes, providing: ‘“ Any woman who is now or may 
hereafter be married to a citizen of the United States, and who might herself 
be lawfully naturalized, shall be deemed a citizen.” The citizenship thus 
derived was as enduring and unqualified as if she had been actually naturalized 
upon formal order of court.** It was held that “upon the marriage of an alien 
woman with a naturalized citizen, she became a citizen as fully as if natural- 
ized;” U.S. v. Kellar (C. C. Ill. 1882), 13 Fed. 82. If her alien husband 
became naturalized after marriage, she similarly derived citizenship thereby. 
The Supreme Court had ruled: “ Whenever a woman, who under previous 
Acts might be naturalized, is in a state of marriage to a citizen, whether his 
citizenship existed at the passage of the Act, or subsequently, or before or after 
the marriage, she became, by that fact, a citizen.” Kelly v. Owen, 1868, 
supra. State courts consistently so held; and the fact of the minority of the 
wife at the time of her marriage to a citizen, native-born or naturalized, or 
at the time of her husband’s naturalization, did not prevent the vesting of 
citizenship in the wife. This acquired citizenship in the United States did 
not end with the termination of the marital relation, Leonard v. Grant (C. C. 
Ore. 1880), 5 Fed. 11; and even upon a second marriage to an alien, prior to 
1907, there was opinion that such acquired American nationality would not 
thereby be divested. 

While it was held that Section 1994, Revised Statutes, embraced women 
of African blood whose husbands were citizens, or became naturalized, 
Broadis v. Broadis (C. C. Cal. 1898), 86 Fed. 951, it is clear that this section 
announced the same racial limitations as the general naturalization statutes,®® 
so that women of the Chinese or Japanese races did not become citizens 
through marriage to American nationals. Low Wah Suey v. Backus, as 
Commr. of Imm. (1911), 225 U. S. 460, 32 S. Ct. 734, 56 L. Ed. 1165; Chang 


* Kelly v. Owen (1868), 7 Wall. 496, 19 L. Ed. 283; Leonard v. Grant (C. C. Ore. 1880), 
5 Fed. 11; U.S. v. Kellar (C. C. Ill. 1882), 13 Fed. 82. 

* The term “who might herself be lawfully naturalized,” was held to have reference to 
the racial limitation of general naturalization provisions only, and not to authorize or 
require the qualification of the wife as to other legal requirements of naturalization, 
involving considerations of character, residence, etc.: Kelly v. Owen, supra; Leonard v. 
Grant, supra; Burton v. Burton (1864), 40 N. Y. 373, 1 Keys 359; Kane v. McCarthy 
(1869), 63 N. C. 299. 
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Chan v. Nagle, as Commr. of Imm. (1924), 268 U.S. 346, 45 S. Ct. 540, 69 L. 
Ed. 988. But the rule seems to have been relaxed in one instance in the case 
of an Indian woman married to a citizen. Hatch v. Ferguson (C. C. Wash. 
1893), 57 Fed. 959, affirmed (C. C. A. 9th, 1895), 66 Fed. 668. 

In view of the fact that the naturalization of the alien husband conferred 
citizenship upon his alien wife, provision was made by the government, after 
the basic naturalization Act of June 29, 1906, until September 22, 1922, for 
the designation of the name of the wife in the uniform naturalization cer- 
tificate issued to naturalization courts by the Department of Labor. No other 
evidence of the wife’s acquired nationality was then issuable. Similarly, 
where an alien woman married a naturalized citizen after his naturalization, 
before September 22, 1922, although she acquired nationality thereby, no docu- 
ment was provided to evidence the fact. Now, however, under the provisions 
of the Act of March 2, 1929, effective July 1, 1929, as noted above, such 
derived citizenship may be evidenced by individual certificates of derivative 
citizenship, administratively issued by the Commissioner of Naturalization, 
through the various district directors of naturalization. 

Under the application of the law before September 22, 1922, conferring 
upon an alien wife the citizenship of her husband, which arose derivatively 
either from the fact of his native citizenship in the United States, or by reason 
of his naturalization prior or subsequent to such marriage, a question developed 
as to the status of such wife where she resided without the United States at 
the time of marriage. Could such derivative citizenship accrue to the wife 
only from and after the time that she established residence in the United 
States? Upon this point Professor Moore had registered the opinion that 
naturalization had no international effect upon the wife of the naturalized 
citizen while resident in her native country.*° It appears that, prior to 
September 22, 1922, several Secretaries of State adopted this view. Borchard 
was of the opinion that this view is correct in international law, provided 
the country of origin asserts a conflicting claim to the allegiance of the 
married woman, but not if the native country permits the wife’s citizenship 
to follow that of her husband.*! It may be observed that the latter position 
was that most generally observed by foreign countries. 

In questions of domestic law, involving usually the right of inheritance, 
authority is uniform that the foreign-born alien wife of an American citizen, 
although she had never resided in the United States, is to be deemed an 
American citizen, where the marriage was contracted before September 22, 
1922.42 The Supreme Court of Nebraska, in 1925, held that a non-resident 
foreign-born woman, who had married an American national abroad in 1908, 


“ Moore, Digest of International Law, III, 487. 

“ Diplomatic Protection of American Citizens Abroad (1922), 595. 

“ Burton v. Burton, supra, cited with approval, Kelly v. Owen, supra; Ware v. Wisner 
(C. C. Iowa, 1883), 50 Fed. 310; Kane v. McCarthy, supra; Halsey v. Beer (1889), 52 
Hun. 366, 5 N. Y.S. 334; (1874) 14 Op. Atty. Gen. 402. 
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despite her continuous foreign domicile, was a citizen of the United States, 
and was entitled to inherit under the law of that state, in the absence of an 
affirmative showing that she had not registered with an American consul as 
required by Section 4, Act of March 2, 1907. Nelson v. Nielsen, 203 N. W. 
640, 113 Neb. 453. 

However, where an alien woman, claiming to have acquired American 
nationality by reason of her marriage abroad to an American citizen before 
September 22, 1922, presents herself at a port of entry, it appears, though not 
without dissent, that she is not entitled to enter if excluded by the immigra- 
tionlaws. The first opinion to this effect was entered by the Federal Circuit 
Court for Rhode Island in 1908.4 This view was favorably noted by the 
Supreme Court in 1924, Chung Fook v. White, as Commr. of Imm., 264 U.S. 
443, 68 L. Ed. 781, 44S. Ct. 361, affirming (C. C. A. 9th, 1923) , 287 Fed. 533; 
and followed in two federal district court jurisdictions.** 

A different view prevailed where an alien woman, although being held 
within the United States for deportation, married a citizen of the United 
States before September 22, 1922. In such case, since the issue arose upon 
deportation, and not exclusion, it was generally regarded that such marriage 
conferred American nationality upon the alien wife, and being within the 
United States, she could not be deported.*® In this construction it appears 
that Congress concurred, in view of the provision incorporated in Section 19 
of the Act of February 5, 1917, 39 Stat. 889, 8 U.S. C. A. 155, specially pro- 
viding that: “The marriage to an American citizen of a female of the sexually 
immoral classes the exclusion or deportation of which is prescribed by this 
subchapter shall not invest such female with United States citizenship if the 
marriage of such alien female shall be solemnized after her arrest or after 

“In re Rustigian (C. C. R. I. 1908), 165 Fed. 980. 

“ Ex parte Kaprielian (D. C. Mass. 1910), 188 Fed. 694. Ez parte Leong Shee (D. C. 
Cal. 1921), 275 Fed. 364: “There is no provision of law authorizing the alien wife of 
either a native-born or naturalized citizen, to enter this country as a matter of right.” 

In re Rustigian is strongly criticized by Atty. Gen. Wickersham (1909), 27 Op. Atty. 
Gen. 507; and the rule is dissented to in later opinions of the Attorney General: Case of 
Jebran Gossim, 1910, 28 Op. Atty. Gen. 504; (1920) 32 Op. Atty. Gen. 209. In 1923 the 
Attorney General held that although an alien woman had previously been deported for 
immorality, her marriage to an American citizen abroad, before Sept. 22, 1922, entitled 
her to entry as an American citizen: 33 Op. Atty. Gen. 398. The one federal court decision 
supporting this view, decided favorably on two cases of alien women, married to citizens 
abroad, as to right of entry, although otherwise within excluded classes: U. S. ez rel. 
Nicola v. Williams (D. C. N. Y. 1909), 173 Fed. 626, affirmed, Jn re Nicola (C. C. A. 2nd. 
1911), 184 Fed. 322. 

“Sprung v. Morton (D. C. Va., 1909), 182 Fed. 330, reversed on the ground that the 
district court was without jurisdiction to discharge the petitioner from eustody, U. S. v. 
Sprung (C. C. A. 4th, 1910), 187 Fed. 903; Hopkins v. Fachant (C. C. A. 9th, 1904), 130 
Fed. 839; Ex parte Grayson (D.C. Wash. 1914), 215 Fed. 449; U.S. ex rel. Sejnensky v. Tod 
(C.C. A. 2nd, 1922), 285 Fed. 523; (1909) 27 Op. Atty. Gen. 507, considering the question 


of fraudulent marriage to avoid deportation, p.578. But contra, note Ex parte Kaprielian, 
supra. 


716 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the commission of acts which make her liable to deportation under this 
subchapter.” 

To summarize: Before September 22, 1922, an unmarried alien woman, 
resident in the United States, could procure naturalization on the same 
terms as other aliens. This acquired citizenship was subject to loss upon 
marriage to an alien before September 22, 1922. Before that date a married 
alien woman could not become separately naturalized. Her citizenship could 
arise derivatively only through her husband’s citizenship. If she married a 
citizen of the United States, either native-born or naturalized, she became a 
citizen at the time of marriage. If she married an alien, her husband’s sub- 
sequent naturalization, prior to September 22, 1922, similarly conferred 
American nationality upon her. The status thus acquired was subject to 
divestment, if upon termination of the relation, she contracted a second 
marriage with an alien after March 2, 1907, and before September 22, 1922. 
However, if she remained unmarried after the termination of the relation by 
which American nationality had been gained, her status as a citizen remained 
unaffected. It appears that where, prior to September 22, 1922, a common 
law relation existed between an alien woman and an American citizen, the 
fact that a formal ceremony was performed after that date, did not prevent 
the common-law wife’s acquisition of citizenship. U.S. v. Dorto (C. C. A. 
Ist, 1925), 5 F. (2d), 596, affirming Dorto v. Clark (D. C. R. I. 1924), 300 
Fed. 568, the question arising in a state which recognized the validity of 
common-law marriages. 

The Act of September 22, 1922, abrogating the prior law by repeal of 
Section 1994, Revised Statutes, and enforcing in its stead a separate citizen- 
ship status for husband and wife, announced that “the right of any woman to 
become a naturalized citizen of the United States shall not be denied or 
abridged because she is a married woman.” From and after that date the 
marriage of an alien woman to a citizen, or her husband’s naturalization, 
is ineffective to bestow American nationality upon her. It can arise only 
from her separate petition to be admitted to citizenship. 

This new legislation, being repugnant to Sections 3 and 4 of the Expatria- 
tion Act of March 2, 1907, repeal of the same is expressly provided, validating, 
however, all naturalizations effected under the prior act and likewise declaring 
that lost citizenship should not be restored by the repeal or by the enact- 
ment of the new law. U.S. v. Martin (D. C. Wis. 1925), 10 F. (2d), 585. 
Thus, a “woman neither loses nor gains citizenship through marriage since 
that date.” Truiano v. Truiano, 1923, 201 N. Y. S. 573, 121 Misc. Rep. 635. 
Accordingly, a foreign-born wife, whose husband gained American nationality 
by naturalization after September 22, 1922, did not thereby become a citizen 

“This provision is a construction by Congress that, without the enactment, such 4 
marriage would make the woman a citizen, and prevent her deportation: U. S. ez rel. 


Sejnensky v. Tod, supra. Deportation under this provision was inforced in Ez parte 
Bigney (D. C. Ore. 1923), 285 Fed. 669; Ex parte Flores (D. C. Ariz. 1921), 272 Fed. 783. 
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of the United States, and upon application for admission into this country is 
not exempt from the immigration laws. U.S. ex rel. Paolantonio v. Day, as 
Commr. of Imm. (C. C. A. 2d, 1927), 22 F. (2d), 914. A similar determina- 
tion was made in the case of a foreign-born alien woman who had married 
an American citizen in Berlin, Germany, in 1927, by the Circuit Court of Ap- 
peals, District of Columbia, in denying an application by the husband for 
a writ of mandamus to compel the Department of State to permit or authorize 
the issuance of an immigration visa for his wife. The court upheld the action 
of the American consul in refusing a visa to relator’s wife upon the grounds 
that (a) she was an alien, and (b) had been convicted of a crime. U. S. 
ex rel. Ulrich v. Kellogg, Secretary of State, 1929, 30 F. (2d), 984.47 

The Act of September 22, 1922, did not increase or diminish the rights 
of unmarried alien women to become citizens of the United States, save 
that it relieved them of the disability of alienage which previously attached 
by reason of marriage to an alien. They are subject to the same require- 
ments of law as alien applicants generally, extending even to the requirement 
that they shall take an unreserved oath of allegiance, with its necessary im- 
plication of willingness to render military service. U.S. v. Marie Averil 
Bland, 1931, 51 S. Ct. 569, 75 L. Ed. 1319, 283 U. S. 636, reversing (C. C. A. 
2d, 1930), 42 F. (2d), 842. 

Alien married women, whose husbands are not citizens of the United States, 
may acquire American nationality through petition for admission to citizen- 
ship upon the same terms as apply to aliens generally. The requirements 
are, in brief: (a) a certificate of arrival evidencing legal entry into the United 
States for permanent residence;** (b) a previous declaration of intention 
which matures after two years;*® (c) proof of five years’ residence in the 
United States, with continuing good character, and attachment to the prin- 
ciples of the Constitution.5° The same racial limitations apply as under 
naturalization statutes generally, limiting admission to citizenship to persons 
of the white race, and those of African nativity, or descent. 

In those cases where an alien woman marries a citizen of the United 
States after September 22, 1922, or whose husband is naturalized after that 
date, so that at the time of her petition for naturalization she can recite the 
fact of her husband’s citizenship,®4 such a petitioner is entitled to two exemp- 


“The naturalization of the husband after September 22, 1922, is ineffective to confer 
citizenship upon an alien wife: U. S. ez rel. Markin v. Curran, as Commr. of Imm. 
(C.C. A. 2d, 1925, 9 F. (2d), 900, certiorari denied, 270 U. 8. 647, 46 S. Ct. 348, 70 L. Ed. 779. 

“ Anna Marie Maney v. U. S. (1928), 278 U. 8. 17, 73 L. Ed. 156, 49 S. Ct. 15, affirming 
(C.C. A. Wis. 1927), 21 F. (2d), 28, reversing (D. C. Wis. 1926), 13 F. (2d), 662. 

“In re Colorossi (D. C. Wash. 1923), 292 Fed. 862: “An alien woman, the wife of an 
alien, is not eligible without a previous declaration of intention.” 

"U.S. v. Schwimmer (1929), 279 U. S. 644, 73 L. Ed. 889, 49 S. Ct. 448, reversing 
(C.C. A. Ill. 1928), 27 F. (2d), 742. 

"In re Attyah (D.C. Ga. 1926), 12 F. (2d), 323. The applicant cannot anticipate the 
admission to citizenship of her husband: Jn re Colorossi, supra. Unreported, Jn re Rosa 


718 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tions from the requirements above stated in accordance with the provisions 
of Section 2 of the Act of 1922:°? first, no declaration of intention is required; 
second, only one year’s residence in the United States, Hawaii, Alaska, or 
Porto Rico, is necessary. 


3. WOMEN MARRIED TO ALIENS INELIGIBLE TO CITIZENSHIP 


The consideration of the husband’s ineligibility to citizenship by reason of 
his race is not material to the status of women residents of the United States 
who married prior to September 22, 1922. That is, prior to that date, the 
disability arising from marriage to an alien attached regardless of the fact 
that the husband may have been of ineligible race. The husband’s ineligi- 
bility to citizenship was of special significance only to this extent: by reason 
of his enforced continuing alienage, the wife, throughout the duration of the 
relation, could never become an American national. 

With the change in the status of married women, in respect of their sepa- 
rate right to become naturalized citizens, as provided in the Act of 1922, the 
disability arising from alien marriage was continued in force only in regard 
to those women married to aliens ineligible to naturalization. This classifi- 
cation embraced those who were not of the ‘ white’ race, or of African nativity 
or descent. An American woman, native-born or naturalized, so married, 
lost nationality, and was not able, under the terms of that act, to regain 
citizenship during coverture. Similarly, an alien woman so married, could 
not separately petition for admission to citizenship.5* Thus, after September 
22, 1922, the only marriage which would divest an American woman citizen 
of her nationality, or bar a married woman’s admission to citizenship, was 
marriage to an alien ineligible to citizenship. 

This remained the policy of the law until the amendment of March 3, 
1931. From and after that date the consideration of the husband’s racial 
ineligibility is not material to an American woman’s citizenship. If she were 
a citizen of the United States before such marriage, no loss of nationality 
is effected thereby. If the marriage had been contracted before March 3, 
1931, and her previous American nationality thus terminated, it may now be 
regained on the same terms as apply to all former American women seeking 
to regain nationality. This right extends even to those women, having been 
born in the United States, or who were citizens at birth, who may be of races 
not eligible under the general naturalization law. At the same time that 
Congress so provided in behalf of former women citizens of the United States, 
the repeal of Section 5, Act of September 22, 1922, as above noted, was 


Magdowitz (D. C. Tenn.) Sept. 26, 1927. Contra, In re Kontos (D. C. Ala. 1925), 
12 F. (2d), 134. 

® 42 Stat. 1022; 8 U.S. C. A. 368. 

Sec. 5, Act of Sept. 22, 1922, provided: “No woman whose husband is not eligible 
to citizenship shall be naturalized during the continuance of the marital status.” 42 Stat. 
1022, 8 U.S. C. A. 370. 


i 


CITIZENSHIP OF WOMEN IN THE UNITED STATES 719 


declared, so that from and after March 3, 1931, no limitation exists with ref- 
erence to the separate naturalization of alien married women by reason of the 
racial ineligibility of their husbands. It appears, therefore, that any foreign- 
born alien woman, resident in the United States, being herself racially eligible, 
may separately acquire American nationality by petition for naturalization, 
regardless of her husband’s race. In this no benefit may be had of any 
exemptions from the general naturalization requirements. Such petition 
would require the usual declaration of intention, certificate of arrival, and 
residence for a five-year period within the United States. 
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UNITED STATES-SWEDEN ARBITRATION 
RELATING TO MOTORSHIPS KRONPRINS GUSTAF ADOLF AND PACIFIC 


By Anna A. O’NEILL 
Assistant to the Legal Adviser, Department of State 


Under a special agreement! signed December 17, 1930, the United States 
agreed to arbitrate (pursuant to the Convention for the Pacific Settlement of 
International Disputes signed at The Hague, October 18, 1907) with the Gov- 
ernment of Sweden the questions: 


First, Whether the Government of the United States of America de- 
tained the Swedish motorship Kronprins Gustaf Adolf between June 23, 
1917, and July 12, 1918, and the Swedish motorship Pacific between July 
1, 1917, and July 19, 1918, in contravention of the Swedish-American 
treaties of April 3, 1783 and July 4, 1827. 

Second, Whether, if the first question be decided in the affirmative, the 
Government of the United States of America is liable to the Government 
of Sweden in behalf of the owners of the motorships for damages resulting 
from such unlawful detention; and 

Third, Should the reply be in the affirmative what pecuniary repara- 
tion is due to the Government of Sweden on behalf of the owners of the 
motorships above mentioned. 


By Article IV of the special agreement the United States reserved “any 
defense which was available prior to the concluding of the agreement.” 

The two governments agreed to the appointment of Eugéne Borel, Honorary 
Professor of International Law at the University of Geneva, as sole Arbitrator. 

Hearings took place at the Internal Revenue Building, Washington, D. C., 
from May 9, 1932, until June 2, 1932. 

The decision is dated July 18, 1932, and holds: 


That the Government of the United States did not detain the Swedish 
motorship Kronprins Gustaf Adolf between June 23, 1917, and July 12, 
1918, and the Swedish motorship Pacific between July 1, 1917, and July 
19, 1918, in contravention of the Swedish-American treaties of April 3rd, 
1783, and July 4th, 1827. 


. . . it follows that, in accordance with a strict interpretation of the 
treaties, the first question propounded in Article I of the special agree- 
ment of December 17th, 1930, between the United States and Sweden 
must be answered in the negative. As a consequence the second and 
third questions need not be answered. 


1 The agreement was ratified by Sweden on Jan. 3, 1931, and by the United States on 
April 17, 1931. 
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Judge Borel observed at the outset of his decision that “the case presents 
a very large number of disputed questions of fact, as well as numerous and 
difficult points of law.” It will, of course, be impracticable to elucidate on 
all the facts; an effort will be made, however, to review the controlling ones 
and the applicable provisions of law. 

The facts in the case of the Kronprins Gustaf Adolf, as set out by the Ar- 
bitrator, are as follows: 


1. This motor vessel was sent out from Sweden to the United States on 
March 30, 1917, in order to load a cargo of sugar of which 75% was 
intended for Russia. 

Before entering the port of Halifax, on June 17, 1917, the vessel touched 
ground slightly, but got afloat at once. A leakage was noticed in tank 
No. 1 and the master inquired at Halifax about drydock accommodation, 
and was told that he could not drydock in Halifax. On June 19, 1917, 
the damage was surveyed by Lloyd’s survey agents, who issued a certifi- 
cate of seaworthiness for the vessel to continue to New York, where a 
further survey would be held. The vessel sailed for New York, where 
it arrived on June 24, 1917. 

Contrary to the suggestion of the master, who thought that the vessel 
might be repaired temporarily, the permanent repairs to be postponed 
until the return to Sweden, the surveyors found that the damage required 
permanent repairs in New York. Accordingly, on June 26, 1917, the 
vessel went into drydock, where it remained being repaired until Septem- 
ber 25,1917. ... 

2. Owing to the necessity of drydock repairs, it was deemed preferable 
to unload a certain quantity of oil, which the vessel had brought from 
Sweden. 

The Collector of Customs at the Port of New York was requested to 
grant permission to discharge and dispose of about 200 tons of fuel oil 
then inthe bunkers. This quantity was delivered to the Anglo American 
Oil Company, Ltd., who credited the Johnson Line with an agreed price, 
and after the return of the vessel from drydock a slightly larger quantity 
of oil was delivered by the same Anglo American Company, Ltd., and 
loaded on the vessel. 

3. While the vessel was in drydock, in the middle of July, 1917, Mr. 
Ekstrém filed applications for licenses to export 15 barrels of lubricating 
oil, 900 tons of Diesel oil and ship’s stores. 

A new application for ship’s stores was made on August 15, 1917, and 
another for 10 barrels of linseed oil on August 20, 1917. 

In a letter of August 24, 1917, to the Division of Export Licenses, Mr. 
Ekstrém stated that, with regard to the articles for the home voyage, the 
Custom House officials had declared that no difficulty would be met when 
clearing the vessels, but that he (Ekstrém) desired and hoped to obtain 
a license for additional quantities necessary for the outward voyage of 
the Kronprins Gustaf Adolf to the west coast of America. 

4. In his letter of August 20, 1917, to the Division of Export Licenses, 
Mr. Ekstrém stated that the vessel was going to load a cargo of sugar, 
and added that the loading would take place “ in the beginning of next 
week.” In fact, as already mentioned, the vessel left drydock only on 
September 25, 1917. No application for clearance was made. 
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The Arbitrator also found the following to be the facts in the case of the 
Pacific: 


1. On March 29, 1917, the motor vessel Pacific sailed from Mejillones 
(Chile) with a cargo of nitrate for Sweden. It stopped in the Panama 
Canal from April 6, 1917, to May 3, 1917, and loaded there bunker and 
ship stores. After a stay at St. Thomas, Virgin Islands, it arrived at 
Newport News, Virginia, on July 1, 1917. In a letter, at that time, Mr. 
Ekstrém says that the Pacific called at Newport News for bunkering 
purposes. In reality, as is said in the Swedish Case, she anchored at 
Newport News to obtain instructions from her owners as to her next 
port of call. 

2. On July 7th the vessel was subjected to an attachment by the 
master of the British vessel Turcoman, who claimed compensation for 
alleged damages done to his ship. On giving a bond the vessel was re- 
leased from the attachment on September 6, 1917, and by a final decree 
given on September 24, 1918, an American court having jurisdiction dis- 
missed the claim of the Turcoman. 

3. On July 23rd, Mr. Ekstrém applied to the Collector of Customs at 
Newport News for a license for ship stores and in reply was advised that 
he would have to obtain a special license for the cargo of nitrate aboard 
the ship. Accordingly, a formal application for a license covering the 
said cargo of nitrate was made by Mr. Ekstrém to the Division of Export 
Licenses of the Department of Commerce on August 2, 1917. Later on, 
in reply to inquiries made by him, Mr. Ekstrém was informed that his 
application was under consideration. 

4. Having applied on October 19, 1917, for a license concerning another 
cargo (a small cargo of bicarbonate of soda), Mr. Ekstrém received the 
following letter from the Bureau of Exports, dated November 1, 1917, 
and which appears to be a form letter: 

“Pending current negotiations, no licenses are being granted at 
the present time for shipments to Holland, Denmark, Norway or 
Sweden. Accordingly, all applications now on file for licenses to 
export to these countries are being returned to the applicants, and 
the Bureau of Exports will not receive additional applications until 
further notice. 

“Tt is hoped that the efforts of the War Trade Board to reach an 
agreement with the Northern Neutrals will result in a favorable 
change in the situation, and as soon as such object has been accom- 
plished, due publicity regarding the same will be given through the 
press, and applicants will then be entitled to renew their applications. 
For this purpose new forms of applications will be prepared; and, to 
assist the Bureau in recognizing such applications as renewals, it will 
be necessary that they be accompanied by the original applications, 
which should therefore be carefully preserved by you. 

5. In a previous letter of October 5, 1917, to Mr. Dean, then attorney 
for the Johnson Line, the same Bureau of Export Licenses wrote that it 
was impossible at that time to give any definite information as to whether 
a license for the cargo of nitrate on board the Pacific would be granted 
or refused. The final decision on this point, which was a refusal, was 
communicated to Mr. Ekstrém in a letter dated December 3, 1917, and 
confirmed in a letter dated December 5, 1917, to which was annexed an- 
other copy of the form letter abovementioned. 
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In construing Article 1 of the special agreement, the Arbitrator points out 
that it had been observed on behalf of the United States that he was not “to 
base his decision on principles of international law as such, as his jurisdiction 
is limited to a consideration of the question whether any of the provisions 
of the two treaties mentioned in the special agreement have been infringed.” 
For a clear understanding of this limitation on his jurisdiction he makes the 
following explanation: 


. . . however just in itself, this observation must not be allowed to 
lead to a misapprehension. The decision to be given is undoubtedly to 
be governed by the treaties, and the Arbitrator is not asked to look for 
other rules in the field of international law. On the other hand, it is 
clear that the treaties themselves are part of the international law as 
accepted by both contracting Powers and it may be safely assumed that, 
when the said treaties were concluded, both parties considered them as 
being agreed upon as special provisions to be enforced between them in 
what may be called the atmosphere and spirit of international law as 
recognized by both of them. Particularly, it may be also assumed that 
it was not the intention of the parties to adopt provisions which would 
give their respective nationals rights inferior to those which they already 
possessed by virtue of rules of international law recognized as binding 


by both states. 


The learned Arbitrator considered the status of the vessels under (a) the 
treaty provisions invoked by Sweden, and (b) the diplomatic correspondence 
which took place between the two governments. 

The first question submitted was, he stated, to be answered in the light of 
the two treaties mentioned, as far as they were in force at the time in question. 
This included the whole Treaty of July 4, 1827, and those provisions of the 
Treaty of April 3, 1783, which, by Article 17 of the Treaty of 1827,? were re- 
enacted as if they had been inserted into the context of the said treaty. 

A. The United States invoked the preamble of the Treaty of 1783 as 
clarifying the meaning of Article 7. Counsel for the United States argued 


that: 


The statements in the preamble of the treaty were put in for the 
particular purpose of showing the intent the treaty-makers have in mind 
and for the purpose of laying down principles by which what they say 
in the treaty shall be construed. 


The Arbitrator made the following comment on this argument: 


. it has been inferred therefrom that the chief object of the treaty 
was expressly to maintain and safeguard the sovereignty of each state. 
This certainly goes too far, for, if such had been the aim contemplated 
by the parties, no treaty was needed in order to reach it. In the opinion 
of the Arbitrator the parties wanted to lay down principles which in their 
mutual interest were to be accepted as henceforth governing their mutual 


*This includes Articles 2, 5 to 19, 21 to 23, and 25; Separate Articles 1, 2, 4, and 5 of the 
treaty of April 3, 1783. 
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relations, but that their respective liberty remained entirely reserved 
whenever and as far as it could be reconciled with what was clearly and 
unambiguously stated in the treaty. 

This applies, 7.e., to Article 7 which reads as follows: 


All and every the subjects & inhabitants of the Kingdom of Sweden, 
as well as those of the United States, shall be permitted to navigate 
with their vessels in all safety and freedom and without any regard 
to those to whom the merchandizes and cargoes may belong, from 
any port whatever. And the subjects and inhabitants of the two 
States shall likewise be permitted to sail and trade with their vessels 
and, with the same liberty and safety, to frequent the places, ports and 
havens of Powers enemies to both or either of the contracting parties, 
without being in any wise molested or troubled, and to carry on a 
commerce not only directly from the ports of an enemy to a neutral 
port, but even from one port of an Enemy to another port of an Enemy, 
whether it be under the jurisdiction of the same or of different Princes. 
And as it is acknowledged by this treaty, with respect to ships and 
merchandizes, that free ships shall make the merchandizes free, and 
that everything which shall be on board of ships belonging to subjects 
of the one or the other of the contracting parties shall be considered as 
free, even though the cargo or a part of it should belong to the enemies 
of one or both, it is nevertheless provided that Contraband goods shall 
always be excepted; which, being intercepted, shall be proceeded 
against according to the spirit of the following articles. It is likewise 
agreed that the same liberty be extended to persons who may be on 
board a free ship, with this effect, that although they be enemies to 
both or either of the parties, they shall not be taken out of the free ship, 
unless they are soldiers in the actual service of the said enemies. 


Sweden contended that Article 7 of the Treaty of 1783, granted to Swedish 
ships in American ports, as well as to American ships in Swedish ports, the 
freedom of navigation which is therein stipulated, from any port whatsoever; 
while on behalf of the United States it was contended that Article 7 applies 
to freedom of navigation on the high seas, but cannot be considered as con- 
trolling the legal status of ships of one party in the ports of the other. 

The learned Arbitrator held the true interpretation of Article 7 to lie be- 
tween both contentions. He said: 


. . . The true meaning of Article 7 will be found if one considers the 
difference between the high sea, on which belligerent states claim a right 
of contro! of commercial intercourse with their enemies, and the ports 
of either contracting party subject to the territorial sovereignty of the 
state concerned and to the interior regulations, respecting navigation and 
commerce, which the state remained at liberty to make as it deemed 
convenient. In this respect, the preamble to the Treaty of 1783, though 
not renewed in 1827, remains relevant for the interpretation of the articles 
of the Treaty of 1783 enumerated in Article 17 of the Treaty of 1827. 

Article 7 gives effect to the rule that free ships shall make the mer- 
chandise free, except contraband goods, in the port of either signatory or 
on the high seas, but it is more than doubtful whether, when applied to 
the ports of either contracting party, it was meant to go further and to 
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prescribe in general terms the liberty of navigation. Such a scope given 
to Article 7 would have made entirely superfluous the second part of 
Article 17, which is particularly to be considered here as the lex specialis 
applying to the circumstances of the present case. 

Moreover, to prescribe an unlimited freedom of navigation could not 
have been the intention of the framers of the treaty, who had expressly 
reserved the liberty of either party to make, respecting navigation and 
commerce, those interior regulations which should be most convenient 
to itself (preamble of the treaty of 1783) and the obligation for their 
nationals to “conform to such regulations and ordinances concerning 
navigation, and the places and ports which they may enter, as are or shall 
be in force with regard to national vessels” (Article 11 of the Treaty of 
1827). 

It follows therefrom that the provisions of the treaty applying to the 
present case are to be found rather in those articles which deal partic- 
ularly with the situation of the ships of one party in the ports of the other 
Power and which have thus, as already mentioned, the character of a lex 
specialis as compared with the general principle laid down in Article 7. 


Article 17 of the Treaty of 1783 was held to be specially applicable in the 
instant case. This article contemplates the possibility of one of the contract- 
ing parties being at war, while the other remains neutral, the exact situation 
which prevailed in 1917-1918. The first sentence of Article 17 is not in point, 
but the second is applicable, and reads: 


Merchants, masters and owners of ships, seamen, people of all sorts, 
ships and vessels, and in general all merchandises and effects of one of 
the allies or their subjects, shall not be subject to any embargo nor de- 
tained in any of the countries, territories, islands, cities, towns, ports, 
rivers, or domains whatever, of the other ally, on account of any military 
expedition or any public or private purpose whatever, by seizure, by 
force, or by any such manner; much less shall it be lawful for the subjects 
of one of the parties to seize or take anything by force from the subjects 
of the other party, without the consent of the owner. 


The United States contended that this provision contemplated a requisition 
by the right of angary and that it merely aimed at prohibiting such a requisi- 
tion with regard to the persons, ships or goods mentioned in said provision. 
The Arbitrator held, however, that “there can be no doubt that at the time of 
the treaty the proper meaning of the word ‘embargo’ was common enough to 
lead to the conclusion that the framers of the treaty used it in its ordinary and 
proper sense.” For a definition of the word “embargo” he cites Burn’s Law 
Dictionary, Vol. I, p. 308, ed. 1792, London; Law Dictionary, by Thomas W. 
Williams, London, 1816; Wharton’s Law Lexicon, Harrisburg, Pa., U.S. A., 
1848. 

A clear distinction is made in the decision between the terms “angary” 
and “embargo,” and, as an illustration thereof, reference is made to the fol- 
lowing Embargo Laws of the United States which were enacted almost im- 
mediately following the conclusion of the Treaty of 1783 (1 Stat. at Large, 
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400; 2 Stats. 451). These acts, it is stated, show clearly that embargo was 
considered as being a prohibition to leave port regardless of whether it applied 
to ships, crews, persons, or goods. It should be further noted that the article 
referred to, according to the decision, contemplated both embargo and deten- 
tion. The United States argued that, assuming (but not admitting) that the 
two vessels concerned were detained, they were not detained by seizure or by 
force. But the Arbitrator held: 


. . . But against this objection it must be observed that Article 7 
[stc] reads further “or by any such manner” (“‘ou de quelque maniére 
semblable”). These very comprehensive words show that the framers 
of the treaty sought to prohibit not only a detention by sheer physical 
force, but also a detention by other means leading to the same result, as 
for instance, a prohibition of departure enforced by providing for severe 
punishment in case of infringement. 


As to a detention which could be considered as justifying a claim for 
damages under the treaty, the Arbitrator makes the following observations: 


(a) As far as Article 17 secures to the ships of one party the liberty 
to depart from the ports of the other state, it imposes on that other state 
no duty whatever with regard to the supplying of those ships’ stores and 
other necessaries which the ships may need to continue their voyages. In 
other words, the ships may depart, but they are to sail and proceed by 
their own means. Without the necessary supplies it may in fact be 
impossible for them to leave, even if at liberty to do so, but against such 


an occurrence the treaty itself gives no relief, and it contains no general 
provision forbidding either signatory to restrict or prohibit the exporta- 
tion from its territory of any goods, including such as are necessary to 
ships at sea. This is indirectly confirmed by Article 21 of the Treaty of 
1783 which provided that: 

“When the subjects and inhabitants of the two parties, with their 
vessels, whether they be public and equipped for war, or private, or 
employed in commerce, shall be forced by tempest, by pursuit of pri- 
vateers and of enemies, or by any other urgent necessity, to retire and 
enter any of the rivers, bays, roads, or ports of either of the two parties, 
they shall be received and treated with all humanity and politeness, 
and they shall enjoy all friendship, protection, and assistance, and 
they shall be at liberty to supply themselves with refreshments, pro- 
visions, and everything necessary for their sustenance, for the repair 
of their vessels, and for continuing their voyage; provided always, that 
they pay a reasonable price; and they shall not in any manner be de- 
tained or hindered from sailing out of the said ports or roads, but they 
may retire and depart when and as they please, without any obstacle 
or hindrance.” 

In the special case thus contemplated either party is bound to allow 
the persons concerned to supply themselves with refreshments, provisions 
and everything necessary for their sustenance, for the repair of their 
vessels and for continuing their voyage; but since this provision deals 
with the exceptional case of distress, it may be safely inferred therefrom 
that the same obligation was not intended to be stipulated as a general 
rule and it will be shown hereinafter that Separate Article 5 of the Treaty 
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of 1783 distinctly refers to prohibition of export on the part of either of 
the contracting parties. 

This point is placed beyond doubt by Article 4 of the Treaty of 1827, 
which provides that “all that may be lawfully exported from the United 
States of America in the vessels of the said state may also be exported 
therefrom in Swedish and Norwegian vessels, etc.” indicating most 
clearly that either state retains the right of prohibiting exports. 


(b) The second observation is based on the meaning of the word “de- 
tained,” which obviously implies that, at the time the act of detention 
took place, the person or the thing subjected thereto was about to move 
and would have moved, but for the said measure. With regard to ships 
this raises the question as to whether, at the time the measure or measures 
complained of were put in effect, the person who had control of the said 
ships had decided to leave and was ready to do so. 

(c) Lastly it must be observed that a ship cannot be considered as 
“detained” as long as the decisions on which depend the sailings under 
regulations in force not contrary to the treaties have not been properly 
called forth in compliance with the said regulations. 


The Arbitrator did not accept the United States contention that Separate 
Article 5 of the Treaty of 1783 is to be understood as dealing with articles 
the sale of which was prohibited, and applies to contraventions of such pro- 
hibition. He observed that this article is the only provision in the treaty 
which, by implication, reserves to either party the right to forbid the exporta- 
tion of merchandise; “ but precisely because this article applies to such a case, 
it must be taken and applied as it stands and it can have no other meaning than 
the following one: Either party is at liberty to prohibit the exportation of 
merchandise; even of such merchandise which is not contraband, but in case 
of such prohibition the necessary measures for preventing the exportation 
are to be taken before the merchandise is loaded. As the treaty expressly 
says: ‘The prohibited merchandises must be stopped on the spot before they 
are embarked.’” 

Before analyzing the facts, the learned Arbitrator carefully traces the 
origin and application of the pertinent war legislation, as well as other statutes 
governing the clearance of vessels in the United States. Section 4197 of the 
Revised Statutes provides that masters of vessels shall apply to the Col- 
lectors of Customs for clearance; while the Espionage Act (Title VII) of 
June 15, 1917 (40 Statutes at Large, Pt. I, p. 217), authorized Collectors of 
Customs, subject to review by the Secretary of Commerce, to refuse clearance 
to vessels which were about to carry articles out of the United States in viola- 
tion of the title. Under this act, and by virtue of the powers conferred on 
him thereunder, the President issued several proclamations and orders pro- 
hibiting exports from the United States and providing for the setting up of an 
organization which would enforce them. An interpretation of this act was 
made by the Court of Claims in the case of the Zeelandia.* (This case is 


* Printed in this JourNAL, Vol. 26 (1932), p. 399. 
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cited, as some of the facts were similar to those of the Pacific, namely, that 
each arrived in a United States port with an in transit cargo, and as both 
sides in argument invoked the decision.) In quoting the court in this case 
the Arbitrator stated: 


. . . the demand that an application for a license covering the cargo 
and bunkers and stores already carried by the Zeelandia on October 22, 
1917, be made did not justify the detention of the vessel when she sought 
clearance on the latter date. The court concluded that the Zeelandia 
had been entitled to clearance under the laws of the United States, as 
well as under the law of nations, and that her detention was not justified 
rd the provisions of the Espionage Act or the Trading With The Enemy 

ct. 


By reason of the damage sustained to the Kronprins Gustaf Adolf at 
Halifax, it was contended on behalf of Sweden that Article 21 of the Treaty 
of 1783 was applicable, as the vessel was said to have been forced by “urgent 
necessity” to enter the port, and that, therefore, under this article the Kron- 
prins Gustaf Adolf was later on “at liberty to supply itself with refreshments, 
provisions and everything necessary for its sustenance . . . for continuing 
its voyage.” The Arbitrator, however, held the plight of the Kronprins 
Gustaf Adolf as insufficient to consider it a case of distress and Article 21 not 
applicable. 

The Swedish Government contended that the relevant articles of the Treaty 
of 1783 were violated as to the cargo of nitrate on the Pacific by the undue 
delay on the part of the American authorities in passing on the application 
for a license and by the final refusal of the said license. 

The Government of the United States contended that the cargo was salt- 
peter, an article declared contraband in Article 9 of the Treaty of 1783 and, 
as such, excepted from the freedom of navigation and commerce stipulated in 
Article 8. In the opinion of the Arbitrator, this objection was not sustained. 
He held that the said cargo was not worked “into the form of an instrument 
or thing for the purpose of war by land or by sea” (Article 10), nor was it 
“consigned to an enemy’s port” (Article 13), and, therefore, Article 9 was 
not applicable. He also observed that there was no identity between nitrate 
of soda and saltpeter, as appeared from the lists of commodities requiring 
export licenses, issued on July 9, 1917, and September 18, 1917, which dis- 
tinctly separated nitrate of soda, placed under the heading of “fertilizers,” 
and saltpeter, placed under the heading of “arms, ammunition and explo- 
sives.” 

The learned Arbitrator also held that in view of the treaty, 7.e., of Separate 
Article 5 thereof, as well as of the decision rendered by the Court of Claims in 
the Zeelandia case, the cargo of nitrate loaded in Chile on a vessel later touch- 
ing at an American port, but really bound for Sweden, did not come under the 
Espionage Act and the resulting proclamations and orders, and was not sub- 
ject to the license required and refused. 
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The Arbitrator was very careful to point out that he must also consider 
whether the delay in entertaining and the refusal in granting the license were 
the real causes which kept the Pacific at Newport News, or whether there was 
another reason why the representative of the Johnson Line could not and did 
not order the ship to proceed on its voyage. 

As evidence of the attitude of the owners with respect to leaving the United 
States port he points to the absence of an application for clearance, which 
would have evidenced a determination to sail, and the obstacles which were 
placed in the way of navigation by the British authorities which proved a 
hindrance to the further voyage of the Pacific. 

This latter phase of the question, because of its bearing on the decision, 
calls for a rather full explanation. It is recalled that a British Order-in- 
Council dated February 16, 1917, provided that all vessels not calling at Brit- 
ish ports for examination would be presumed to carry goods of enemy origin or 
destination and that the carrying of such goods would be ground for the con- 
demnation of ship and cargo. As a consequence, ships of the Johnson Line 
had to call at a British port, Kirkwall, in the north of Scotland, being first 
designated for that purpose, and later on Halifax, in Nova Scotia. 

As a part of this policy, the British established what became known as the 
“Navicert System” which continued until February, 1918 (so far as ship- 
ments from the United States were concerned). Navicerts, or letters of 
assurance, were almost indispensable for the shipper to have his goods passed 
by the British naval authorities. They were issued by the British Embassy 
in Washington after careful inquiry had been made in London as to: first, 
the character of the consignee; and second, the quantity of goods to be shipped. 
The navicerts had no connection with an American export license. The 
possession of a British navicert did not guarantee a license from the Division 
of Export License, United States War Trade Board, nor would the mere 
possession of an export license warrant the issuance of a navicert. Prior to 
February, 1918, a shipper had to have both. The system of depositing guar- 
antees or permits in advance of the navicert application was in full operation 
for the Northern Neutrals, including Sweden. 

The United States submitted evidence in the form of correspondence with 
the Department of State from the Swedish delegates in Washington and the 
agents of the owner to show the operation of the British policy on the Pacific. 
In one memorandum (June 11, 1917), admission was made by the Swedish 
delegate that “a great part of the Swedish tonnage lies idle in foreign ports 
(mainly on account of lack of accommodations from the British side).” A 
few days later another memorandum was sent to the Department of State 
giving a list of Swedish steamers, among them the Paczfic, then lying in dif- 
ferent ports of the United States with cargoes destined for Sweden, which 
steamers could not proceed until permission of visitation at a port outside of 
England had been granted. Mr. Johnson himself admitted to his agent that 
“As you know, the British authorities have not yet allowed our m.s. Pacific 
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to proceed to Sweden, so that it seems that they at present will not permit 
nitrate to be imported to Sweden.” 

As indicated above, it was necessary for the Johnson Line to secure a 
navicert or letter of assurance. Strenuous efforts were made, both in London 
and Washington, to secure such assurance. Excerpts from the minutes of 
the British Contraband Committee, which passed on such questions, were 
placed in evidence showing that on August 15, 1917, the Johnson Line had 
reiterated its request “that the British Government should kindly consent 
to allow said ship and her cargo to be inspected at Halifax.” This request 
was again refused. 

The Swedish Government argued that an examination of the attitude of 
the British authorities was irrelevant; that with an American license, the 
vessel could have continued on its voyage unmolested, as the British and 
Allied Powers would have been subservient to the wishes of the United States 
Government, and that the wrong done by the United States could not be dis- 
regarded because the British Contraband Committee had allegedly impeded 
the free movement of the vessel. The Arbitrator held that these arguments 
could not prevail. “It has been shown,” he says 


. .. that the transportation of nitrate to Sweden was not allowed by 
the British authorities at the time. It is the opinion of the Arbitrator 
that this circumstance prevented Mr. Ekstrém and the Johnson Line 
from assuming with any possible degree of certainty that a further trans- 
portation of the said cargo would be possible. 

There is no evidence that permission to proceed to Halifax would have 
been given, if the license for the cargo had been granted. 


At the time when the license was refused (December 3, 1917) the 
cargo had already been sold and on December 3, 1917, the Pacific arrived 
at the port where the cargo was to be discharged, a job which was com- 
pleted on December 20, 1917. 

In the light of these facts there can be no doubt that the Johnson Line 
was not in a position to seriously consider the departure of the Pacific 
with the cargo she had on board. As a matter of fact, at no time during 
the period had it decided on the departure of the vessel and the reason 
why such decision could not be and was not made is to be found in the 
difficulties put in its way by the British Government and not in the at- 
titude of the American authorities, a conclusion further confirmed by 
the fact that the cargo on board the Pacific is mentioned neither in the 
letter in which the Johnson Line appealed to the Swedish Foreign Minis- 
ter nor in the diplomatic correspondence which ensued and which will 
be considered hereafter. 


In summarizing the case of the Pacific under the treaties, the Arbitrator 
said: 


As has been seen above, the contention that the Pacific was “detained” 
contrary to the treaties by the delay and, later on, the refusal to grant 
a license, implies that this vessel was ready to sail; that it would have 


UNITED STATES-SWEDEN ARBITRATION 731 


sailed but for the said delay and refusal; that the person in control of 
the ship had resolved that it should depart and that, therefore, the atti- 
tude of the American authorities was the cause why this decision was not 
carried out. This point has already been dealt with and it has been 
found that at no time during the period in question had the Johnson Line, 
or its representative, decided on the departure of the Pacific with its 
cargo; on the contrary, the impediment put in the way by the British 
Government had caused them to contemplate the discharge, and later 
the sale of the cargo, a sale which had already been effected at the time 
when the license was finally refused by the War Trade Board. 

It will, therefore, be seen that, while the decision of the War Trade 
Board requiring a license for the cargo and the bunkers of the Pacific 
and the refusal to grant a license for the cargo were unjustified, it does 
not follow that the Pacific was thereby detained in violation of the 
Treaties. 


B. The full diplomatic exchanges between the two governments were placed 
inevidence. Counsel for Sweden contending that a diplomatic note (Novem- 
ber 24, 1917) addressed to the Secretary of State, citing the detention of the 
vessels in violation of the treaties and asking his “kind intervention in order 
that the said ships may, as soon as possible, be allowed to proceed on their 
journey without any license for their bunker oil, or, if for technical reasons 
such license is required, that such be given without delay and unconditionally,” 
was the equivalent of such a request to the War Trade Board. The United 
States objected that the Department of State was not the proper authority 
to receive such an application and that the note could only be considered as 
asking the good offices of the Department. The Department’s reply of Janu- 
ary 24, 1918, denied that the treaty provisions cited were applicable in these 
cases and concluded by requesting that these vessels, and others in like cases, 
“comply with the regulations of the government for the control of com- 
modities exported from or taken out of the jurisdiction of the United States.” 

The Arbitrator held, however, that the position of the United States could 
not be sustained; that in the light of the decision of the Court of Claims, the 
War Trade Board was not in a position to require a license for such bunkers, 
or if such a license were applied for, it had to grant it unconditionally. 

The Arbitrator formulated four questions which arose from the diplomatic 
correspondence: 


“(a) Whether, with regard to goods obtained in the United States, but al- 
ready loaded on a Swedish ship, Separate Article 5 of the Treaty of 1783 can 
be considered as excluding the right of the American Government to demand 
compliance with the regulations requiring the application for a license for 
the said goods.” 


Counsel for Sweden argued that “By virtue of Separate Article 5 of the 
Treaty of 1783 the stores once loaded were freed from the regulations requir- 
ing an export license.” But the Arbitrator held that “As far as it relies on 
Separate Article 5, it goes too far and cannot be accepted. . . . In other 
words,” he said, “the loading of the goods, which might have been ‘stopped 
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on the spot before they are embarked’ (Separate Article 5) was permitted 
with the understanding that a license remained necessary at the time of 
sailing, and this requirement was not contrary to the said Separate Article 5.” 

“(b) If not, whether the Swedish note of November 24, 1917, may be con- 


sidered as relieving the Johnson Line from the obligation to make such an 
application, or as itself constituting the said application.” 


The Arbitrator makes the following observation on this question: 


These considerations lead to the conclusion that the Swedish note of 
November 24, 1917, was not, and was not meant to be, the application 
for a license required by the regulations in force and that it did not have, 
nor was it meant to have, the effect of relieving the Johnson Line from 
the necessity of complying with the regulations as far as they were not 
contrary to the treaties, i.e., as far as they simply put the Johnson Line 
under the obligation of making an application for the bunkers and other 
goods on board the ships which had been taken out of the United States 
since July 9, 1917. 


“(c) If not, whether the proper application or applications had already 
been made at the time.” 


The evidence indicated that several applications had been made from time 
to time during the period both vessels were in United States ports, for ship’s 
stores and bunkers, but the Arbitrator concluded that: 


. it is impossible to say from a legal point of view that the provi- 
sions on board the ships at the time when the Johnson Line actually de- 
cided that they should sail were those for which applications had already 
been made in July, August and October, 1917, and were those already 
covered by the said applications. 


“(d) If not, whether the Johnson Line can rely on the contention that the 
steps required as to a license were, in fact without any chance of success in 
the light of the policy followed by the War Trade Board, and were, therefore, 
as futile as an application for clearance.” 


Counsel for Sweden very forcibly contended that while the Department’s 
note of January 24, 1918, pointed out that a license should be applied for, 
this was no answer, as the decisions of the United States authorities at that 
time themselves precluded the possibility of such an application being fav- 
orably acted upon. 

The learned Arbitrator stated that this important point would have to be 
considered 

“(aa) in connection with a point raised by the American side, namely 
that applications for clearance should have been made for both vessels, and 


“(bb) in the light of the rules and regulations issued by the War Trade 
Board.” 


As to these points he observed: 


At the hearings, as well as in the note of June 13, 1928, the United 
States laid great stress on the fact that no application for clearance for 
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either vessel was made to the Collector of Customs, the proper official 
under the law. TJ'his objection is of undeniable weight. A claim for 
damages asserted by a government on behalf of a national cannot rest 
on mere declarations of intentions or of policy on the part of the authori- 
ties. The proper foundation for such a claim is an act, a decision taken 
_— regard to such national and of a nature incompatible with his treaty 
rights. 

. . . The anticipation of a refusal, however justified, cannot be ac- 
cepted as relieving one from the obligation of making the application. 

On behalf of the Swedish Government it has been argued that, as a 
matter of fact, the control of the departure of ships was in the hands of 
the War Trade Board, that clearance could not be obtained without a 
license granted by the said authority for all goods on board and that, 
under the rules adopted by the board, such a license could not be secured. 
The record shows that, even before February 1, 1918, the War Trade 
Board exercised an effective control over the clearance of ships, and this 
control is evidenced by the regulations hereafter mentioned which be- 
came effective on that day. But, for a claim based on alleged detention, 
this in no way affects the necessity of obtaining, from an American au- 
thority, an actual decision concerning the very ships in question and 
resulting in their detention. To give such a decision with regard to the 
departure of vessels was the duty of the Collector of Customs. There 
was but one way which would have enabled the Johnson Line to over- 
come the objection based on the fact that no application for clearance has 
been made. This was to show that a proper application had been made 
to the War Trade Board for the goods concerned and that this application 
—though properly made under Separate Article 5 of the Treaty of 1783, 
under which it was entitled to have it granted—had been rejected or un- 
duly delayed. Such a decision might actually have effectively barred 
the way to clearance, but it had to be asked from the War Trade Board, 
and the stringent rule here laid down cannot be escaped by the sole con- 
tention that the rules of the War Trade Board excluded, in fact, any 
chance that such an application might be favorably received. In sup- 
port of this contention reference has been made, by the Swedish side, to 
communications issued by the War Trade Board. 


. . . As already mentioned above, it is more than doubtful that a claim 
for damages such as the present may be properly built up on a mere oral 
ruling. This would mean that an oral intimation by an official as to 
how he will act in a case has the effect of dispensing with the procedure 
validly prescribed and the making of applications properly required by 
regulations in force. Such a rule, which could not but be of a general 
character, would lead to consequences which immediately show that it 
cannot be adopted and unreservedly applied. The communications re- 
lied upon by the Swedish Government as to the policy and the intentions 
of a board may properly call for a protest and entirely justify a note, as 
that of November 24,1917. But they cannot do away with the procedure 
prescribed by the regulations in force. The belief that an application 
will meet with a refusal cannot be considered as a just and sufficient 
reason for not making that application according to the regulations, 
distinctly pointed out, as was done, in the American note of January 24, 
1918. However natural such a belief may have been in the light of the 
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above-mentioned circumstances, it cannot amount to positive evidence 
as to what the War Trade Board would have decided ultimately, espe- 
cially if the application had, as might have been desirable and helpful, 
called attention to Separate Article 5 of the Treaty of 1783. Should an 
application, properly made pursuant to the regulations in force, have met 
with a refusal, or the issuance of a license been based on unacceptable 
conditions, then the Johnson Line, and, on its behalf, the Swedish Gov- 
ernment, would have had a case against the United States, on the strength 
of the above-named Separate Article 5. Failing an application, it is 
impossible for the Arbitrator to base his decision on the fact that there 
were reasons to believe that an application, which was not made, would 
have been denied. 

The same considerations dispose of any inference which may be drawn 
from the attitude of the War Trade Board towards the Dutch ship 
Zeelandia as showing that an application, even if properly made, would 
have been rejected. A claim for damages presented by a government 
on behalf of one of its citizens cannot be based on what has been done in 
other cases in connection with subjects of a third state. It must rest on 
actual decisions and measures taken with regard to its own national. 


The Arbitrator confined himself in the first part of the decision to an 
analysis of the circumstances and reasons dealing with the detention of the 
two vessels and their relation to the treaties invoked. In the latter part of 
the decision he traces the protracted and intricate negotiations which cul- 
minated in the vessels’ departure from American ports. As these negotia- 
tions have no controlling effect on the questions submitted to the arbitration, 


it will not be necessary to refer to them here. 

This case, involving a claim of over $3,000,000, is, perhaps, the most im- 
portant arbitration that has been submitted in the past 25 years to a sole 
arbitrator. Again, it is noteworthy in that the total expense of conducting 
the arbitration on the part of the United States was less than $19,000. The 
defense was conducted by the State Department’s permanent legal staff with 
Mr. J. A. Metzger as agent. 
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THE GENERAL PRINCIPLES GOVERNING THE TERMINATION 
OF A MANDATE 


By Lutuer Harris Evans 
Princeton University 


The problem of the withdrawal of the mandates system from a territory 
subject to a League of Nations mandate under Article 22 of the Covenant has 
aroused considerable academic controversy for a decade. Not until quite 
recently, however, did the problem receive a comprehensive investigation 
and solution by official organs of the League of Nations. The present article 
has the purpose of setting forth the pertinent facts of this investigation, and 
the general principles adopted as a result thereof, governing termination of 
mandates. 

The Covenant of the League of Nations (Part I of the Treaties of Versailles, 
St. Germain, etc.) applies the mandates system to certain colonies and ter- 
ritories formerly under the sovereignty of Germany and Turkey, respectively. 
Such colonies and territories are referred to as being inhabited by peoples 
“not yet able to stand by themselves” under the strenuous conditions of the 
modern world (Art. 22, par.1). Certain Turkish “communities” should be 
“provisionally recognized” as “independent nations,” subject to the render- 
ing of administrative advice and assistance by a mandatory, “until such time 
as they are able to stand alone” (Art. 22, par.4). Mandates are to be issued 
to nations capable of undertaking the responsibilities involved, and who are 
“willing to accept” them (Art. 22, par.2). Article 22 uses without definition 
the terms “mandate,” “tutelage” and “sacred trust of civilization.” The 
only appearance of the word “sovereignty” is in the first paragraph, where 
it is used in the description of the territories to which the mandates system 
will apply, viz., certain colonies and territories formerly under the sovereignty 
of Germany and Turkey. 

The practical need for deriving a conception of the duration of a mandate 
from the language of Article 22, including the portions quoted in the preceding 
paragraph, arose even before all of the mandates had gone into effect.1_ At its 
third session (July-August, 1923), the Permanent Mandates Commission 
pointed out to the Council that the opinion existed in some quarters that a 
mandate was revocable, and that this opinion, together with the possibility 
of the voluntary rendition or transfer of a mandate, was regarded by some 


*The C mandates were approved by the Council on Dec. 17, 1920; the B mandates 
were approved on July 20, 1922; the Palestine and Syria (A) mandates went into effect 
on Sept. 29, 1923; and the first “decision” on Iraq was made by the Council on Sept. 27, 
1924. 
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as a defect of title presenting an obstacle to the investment of private capital 
in a mandated territory. Such an idea might also deter a mandatory from 
guaranteeing loans or making advances for the development of its mandated 
territory, unless it could have some tangible security, such as a permanent 
lien on railways, ports or other similar public works. The commission re- 
quested, therefore, that the Council make a pronouncement, inter alia, on the 
conditions on which a new mandatory would have to assume its mandate in 
the “very remote contingency” of the transfer of a mandate.? 

A year later Sir Frederick (now Lord) Lugard was asked to prepare a 
memorandum on the problem for the commission, taking into account the 
replies which had been received from some of the mandatories to a question- 
naire sent to them by the Council in response to the commission’s request just 
noted. Sir Frederick Lugard presented two memoranda and a draft resolu- 
tion to the fifth session of the commission (October 23—-November 6, 1924), 
in which he proposed that the Council and the Assembly should approve the 
proposition that: 

revocation of a mandate may for practical purposes be regarded as in- 
conceivable. It could only take place in the event of gross violation of 
the mandate and at the instance of the International Court, which may 
be relied upon to safeguard all private interests. 
He thought loans and advances could be secured as first charges upon the 
revenues of a mandated territory rather than by the hypothecation of par- 
ticular public works. The very improbable resignation of a mandatory or 
transfer of a mandate would require the sanction of the League, and the 
League would give its sanction only if the mandatory were to give adequate 
guarantees. He recognized parenthetically that the improbability of the 
termination of a mandate would not apply to territories under A mandates 
on their acquisition of self-government.’ 

Other memoranda were prepared, and at a later session, on July 6, 1925, the 
commission adopted certain recommendations to the Council. On Septem- 
ber 15, 1925, the Council passed a resolution, based on these recommenda- 


tions, as follows:® 


The Council, .. . 
(1) Declares that the validity of financial obligations assumed by a 


mandatory Power on behalf of a mandated territory in conformity with 


? Permanent Mandates Commission, Minutes, hereafter cited at P. M. C. Minutes, 3, 
pp. 311-312. *P. M. C. Minutes, 5, pp. 177-178. 

*The recommendations of the commission differed considerably in wording from the 
resolution finally adopted by the Council. The commission proposed that the obliga- 
tions and rights concerned should have the same validity “as if the mandatory Power 
were sovereign.” The cessation of a mandate was referred to as follows: “in the event 
of the cessation of a mandate or of its transfer—however improbable this may be—to a 
fresh mandatory Power”, etc. P. M. C. Minutes, 6, pp. 171-172; Official Journal, 1925, 


pp. 1513-1514. 
5P. M.C. Minutes, 6, pp. 171-172; ibid., 7, p. 6; Official Journal, 1925, p. 1511. 
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the provisions of the mandate and all rights regularly acquired under 
the mandatory régime are in no way impaired by the fact that the ter- 
ritory is administered under mandate: 

(2) Agrees on the following principles: 

(a) That the cessation or transfer of a mandate cannot take place 
unless the Council has been assured in advance that the financial obliga- 
tions regularly assumed by the former mandatory Power will be carried 
out and that all rights regularly acquired under the administration of 
the former mandatory Power shall be respected; and 

(b) That when this change has been effected the Council will continue 
to use all its influence to ensure the fulfilment of these obligations. 


On no other matter of importance was the Mandates Commission or the 
Council brought to consider the question of the termination of a mandate 
prior to the necessity of meeting the situation arising out of the proposal of 
the British Government to recommend the admission of Iraq to the League 
in 1932. But the Sixth Committee (political questions) of the Assembly had 
an extremely interesting discussion of the temporary character of certain 
mandates at the 1929 session. The Sixth Committee had before it a resolu- 
tion of the Council noting a statement of the Mandates Commission that 
“sovereignty” should not be used to describe the authority of a mandatory 
over a mandated territory. Dr. Nansen (Norway) was of the opinion that 
the point had been already established that the term “sovereignty” could 
not be used to describe this authority. Count Bonin-Longare (Italy) added 
that the “essential characteristic” of a mandate was its “temporary nature.” 
Dr. Von Schubert (Germany) agreed with Dr. Nansen.® 

Another point of view was urged by Sir James Parr (New Zealand), M. de 
Quevedo (Portugal), and M. Aubert (France). Sir James Parr thought that 
sovereignty was an academic issue; New Zealand had no intention of hand- 
ing back her mandate; she was interested in devoting herself to the practical 
task of doing her best for the backward peoples of her mandated territory 
in accordance with the trust confided to her. It was recognized that the 
mandates system “created a new kind of governmental relationship quite 
foreign to the old ideas of international law.” M. de Quevedo supported Sir 
James Parr’s point of view, and added that “the authority of the mandatory 
Powers should not be lessened” by any extension of the mandates principle in 
any way. M. Aubert thought that “every care should be taken to avoid 
making any statements which might complicate the task of the mandatory 
Powers.” There was “danger” in “general allusions to the temporary nature 
of the mandates,” such as Count Bonin-Longare had made. 

Count Bonin-Longare countered by pointing out the temporary character 
of “mandate” and “tutelage” in civil law and the frequent affirmation of the 
temporary character of mandates in the Permanent Mandates Commission. 
To this M. Hubert (France) indicated that “mandate” and “tutelage” in 


*See Minutes of the Sixth Committee, Official Journal, Spl. Supp. No. 81, pp. 18-31, for 
the whole discussion here described, which began on Sept. 13 and ended on Sept. 18, 1929. 
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Article 22 did not come from the civil law, but were based rather on Anglo- 
Saxon conceptions. “It was true that tutelage ceased when the object of it 
attained his majority, and this was stipulated in the articles dealing with A 
mandates, but nothing was said in respect to B and C mandates.” 

M. Louw (South Africa) thought that the Council had not finally settled 
the question of sovereignty or declared that the mandatory possessed no 
sovereignty over a territory under mandate. M. Rappard (Switzerland), 
speaking as a member of the Mandates Commission, thought that it was clear 
that juridically the mandatory “did not possess sovereignty,” and that Count 
Bonin-Longare’s contention as to the temporary nature of a mandate was 
undeniable. M. Palacios (Spain, and also a member of the Mandates Com- 
mission) agreed with M. Rappard’s statement. 

Sir James Parr argued that the mandatories “received their mandates from 
the Allied and Associated Powers and that the League was largely a super- 
visory body to watch over the mandates and see that they were executed.” 
Its duty was “to encourage the efforts” of the mandatories. He agreed with 
the French delegation in opposing the interpretation of mandates as temporary. 

Count Bonin-Longare returned to the fight, and emphasized the importance 
of the Mandates Commission’s views on the subject, hitherto unchallenged, 
and the Council decision of September 15, 1925. He believed that if man- 
dates had been regarded as perpetual they would have been very differently 
appreciated at the time of the peace settlement. 

Sir Granville de Laune Ryrie (Australia) thought the idea of mandates be- 
ing temporary was wrong, and that it “would have a very harmful effect upon 
the natives” of mandated territories. M. Hubert had by now become con- 
vinced that an alternative to “temporary” and “perpetual” existed, and that 
it should be denominated “non-temporary.” It was admitted that the A 
mandated territories might be emancipated in the near future, but that the 
emancipation of the others would no doubt be “a long way off.” 

M. Dekien Tung (China) thought that sovereignty rested temporarily 
with the League, but M. Rappard pointed out that this view was not unani- 
mously supported by the Mandates Commission. 

The Sixth Committee voted to delete a reference to the above discussion 
from Dr. Nansen’s draft report to the Assembly.” 

The background of the British proposal to admit Iraq to the League in 
1932 may be briefly noted. The Council had come to a “decision” on Sep- 
tember 27, 1924, defining the conditions under which British authority should 
be exercised in Iraq and the provisions of Article 22 brought into operation 
therein.® Then, as one of the conditions of the Mosul boundary settlement, 
the Council secured the agreement of the British Government to have Iraq 
remain under mandate for a period of 25 years. This period might be short- 
ened by the admission of Iraq to the League.® These provisions were in- 
cluded in a new treaty between Great Britain and Iraq, of January 13, 


* Minutes, ibid., pp. 31-32. * Official Journal, 1924, pp. 1346-1347. 
*Tbid., 1926, pp. 187-192. 


THE GENERAL PRINCIPLES GOVERNING THE TERMINATION OF A MANDATE 739 


1926,’° and this treaty was accepted by the Council by a supplementary “ de- 
cision” on March 11, 1926.12 

The necessity of turning detailed attention to the practical problem of 
terminating a mandate arose from the British Government’s communication 
to the Secretariat of the League under date of November 4, 1929. The im- 
portant announcement was in the following words:'? “They propose, .. . 
in accordance with Article 3 (1) of the Anglo-Iraqi Treaty of January 13th, 
1926, . . . to recommend Iraq for admission to membership of the League 
of Nations in 1932.” 

The Permanent Mandates Commission began its 16th session two days 
after the sending of this communication, and on the first day of its session 
entered into a discussion of the matter. At the afternoon meeting, the chair- 
man invited the commission to determine the procedure to be followed in re- 
lating the questions to which the communication had given rise to the ex- 
amination of the mandatory’s accredited representative on the annual report 
on Iraq then before the commission (the report for the year 1928). The 
chairman thought that the commission would have to consider whether the 
people of Iraq had reached a degree of maturity that would justify their in- 
dependence. Also it would have to consider what would be the possible 
effects of the termination of the Iraq mandate on the peoples of other A 
mandated territories. Again, it would be necessary to decide whether and 
to what extent guarantees to protect the interests of the members of the 
League would have to be established.** 

A divergence of opinion at once became evident as to the line the commis- 
sion should take. Some members believed that it should consider the prob- 
lems raised by the British communication from all angles and in the light of 
all the information at its disposal; and other members thought that it would 
be exceeding the scope of its authority if it did not wait upon the Countil’s 
request to examine into these matters.14 The members agreed that the com- 
mission might take into account the changed situation in eliciting informa- 
tion from the accredited representative, and this course was followed. On 
the other points the commission finally agreed upon the following observation 
to the Council: 15 


The Commission realises the extreme importance of this communica- 
tion [of November 4, 1929, announcing the intention of the British Gov- 
ernment to recommend the admission of Iraq to the League in 1932.] It 
would welcome the entry of Iraq into the League of Nations if and when 
certain conditions were fulfilled, in particular that it becomes apparent 
that Iraq is able to stand alone, and that effective guarantees be secured 
for the observance of all treaty obligations in Iraq for the benefit of 
racial and religious minorities and of the States Members of the League 
of Nations. The Commission considers, however, that it would be pre- 


* Official Journal, 1926, pp. 550-551; League of Nations Treaty Series, XLVII, pp. 427f; 
Cmd. 3503. Ibid., pp. 502-503. Ibid., 1929, p. 1838. 
*P.M.C. Minutes, 16, p. 17. * Tbid., pp. 17-20. 8 Tbid., p. 203. 
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mature to express any opinion at the present time on the proposal of the 
mandatory Power which will not take effect until 1932. 
In the meantime, however, the commission had taken the opportunity to ask 
the accredited representative questions dealing particularly with Iraq’s ability 
to govern itself and with the guarantees in favor of members of the League 
and their nationals and of local minorities. 

When it came to the consideration of the commission’s report, the Council 
adopted, on January 13, 1930, a resolution as follows:1® 


Being anxious to determine what general conditions must be fulfilled 
before the mandate régime can be brought to an end in respect of a 
country placed under that régime, and with a view to such decisions as 
it may be called upon to take on this matter, the Council, subject to any 
other enquiries it may think necessary, requests the Mandates Commis- 
sion to submit any suggestions that may assist the Council in coming 
to a conclusion. 

About six months later, M. Van Rees presented some considerations on 
the “admission of Iraq to the League of Nations” for circulation among the 
members of the commission at its 18th session (June 18—July 1, 1930). In 
this note M. Van Rees recognized that the Council resolution of January 13 
was stated in general terms, but he thought it would be better to deal only 
with the special problem of Iraq, since this gave rise to the general problem. 
Moreover, he assumed that admission to the League was the only method 
worthy of consideration of terminating the mandate. Upon these assumptions, 
he proceeded to examine Iraq’s admission to the League from the point of 
view of Article 1 of the Covenant and then of Article 22. He tried to show 
that Iraq was self-governing in the sense of Article 1, since its independence 
is set forth in the constitution of March 21, 1925, and in treaties with Great 
Britain, and also since it has received the recognition of certain states, includ- 
ing France, Germany and Italy. He thought that Iraq should be required 
to sign a formal declaration undertaking to accept all the obligations placed 
upon members of the League, to observe the provisions of the Convention for 
the Supervision of the International Trade in Arms and Ammunition and in 
Implements of War, of June 17, 1925, and to be prepared to furnish the Council 
with information on, and to give consideration to any recommendations the 
Council might make regarding, the execution of undertakings of importance 
to the 

M. Van Rees then permitted the issue to become confused as to the location 
of the power to emancipate a territory from the provisions of Article 22. He 
asked the question as to what body decides that the moment has arrived when 
an A mandated territory is “able to stand alone,” and answered it as follows: 
“Tt is, I think, in the final resort, the League Assembly which, with the 
Council’s advice, should decide this question in agreement with the mandatory 


3° Official Journal, 1930, p. 77. 
1” For text of M. Van Rees’ note, see P. M. C. Minutes, 18, pp. 170-174. 
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Power.” Without stopping to clarify the situation, M. Van Rees rushed on 
to consider the conditions upon which admission to the League ought to be 
made contingent. These conditions included the guarantee of the interests 
of foreign nationals in judicial, religious, economic, commercial and industrial 
matters; and guarantees similar to those of the minorities treaties in favor 
of minorities of race, language and religion. The precise form of the declara- 
tion embodying the necessary conditions to emancipation should be defined 
by the Council and the Assembly of the League. He thought that the manda- 
tory should not be asked to undertake any guarantees concerning the conduct 
of the territory after its emancipation.1® The point made in the report of 
the 16th session that the emancipated territory should be required to make 
certain guarantees to League members was not included. 

But M. Van Rees’ note was not discussed at the 18th session. Early in the 
session, however, the commission appointed a subcommittee of M. Van Rees, 
M. Rappard, M. Palacios, and Count de Penha Garcia to study the whole 
question of the general conditions to be fulfilled, and not merely the special 
case of Iraq.1® It was anticipated that the subcommittee might meet at the 
time of the Assembly session in September, and that it should report to the 
November session of the commission. Later, it was decided to appoint Count 
de Penha Garcia rapporteur and to instruct him to get what aid he could by 
conference with the other members of the subcommittee.2 The September 
meeting of the subcommittee did not take place, but it met a few days before 
the commission’s next session, and a preliminary report was turned in by 
the rapporteur. 

The preliminary report was intended merely to raise the question and to 
indicate the outlines of a program of work.?!_ It reviewed the history of the 
matter under consideration, and concluded that it was intended by the Coun- 
cil that the commission ignore for the time being the case of Iraq and devote 
its attention solely to the general question of mandate termination. Upon 
examination of the origins of and the legal documents connected with the 
mandates system, Count de Penha Garcia came to the conclusion that there 
is “one primary and incontestable principle—that a mandate must terminate 
when certain conditions are fulfilled.” The Count returned to a point which 
he had emphasized in the discussions of the 16th session that a correlative, but 
nevertheless fundamental, principle to be applied here was that the main- 
tenance of peace must be a weighty factor in determining whether to terminate 
amandate. This proposition rests upon the assumption clearly made by the 
Count that one of the purposes of the mandates system is the maintenance | 
of peace. 


*P.M.C. Minutes, 18, pp. 170-174. 

*P.M.C. Minutes, 18, p. 43. It will be noted that the members of the subcommittee 
were nationals of non-mandatory states, as follows: The Netherlands, Switzerland, Spain, 
and Portugal, respectively. » Tbid., p. 158. 

"For text of Count de Penha Garcia’s report, see P. M. C. Minutes, 19, pp. 173-176. 
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A third proposition contended for by this report, as well as by some mem- 
bers in the discussion at the 16th session, but omitted from M. Van Rees’ 
note to the 18th sessions was that the rights secured to members of the League 
in the mandated territories should be continued beyond the termination of 
the mandate, though with adaptations. .Termination of a mandate would 
depend upon the welfare of the population, and also upon the consent of the 
mandatory, except in the case of a forfeit of the mandate. The reason for 
demanding the consent of the mandatory was held to lie in the mandatory’s 
moral responsibility for the consequences of the termination of the mandate. 

In order to determine the maturity of the people to be emancipated, it was 
held by Count de Penha Garcia to be necessary to consider the conditions of 
internal and external security, the social and moral condition of the popula- 
tion, the political and administrative organization and the ability shown by 
the governing authorities, the spirit of existing legislation, economic and 
financial conditions, obligations resulting from particular and general con- 
ventions, obligations arising out of agreements with the mandatory, obliga- 
tions assumed towards members of the League, guarantees for freedom of 
conscience and of religious institutions, guarantees for the protection of mi- 
norities of race, language and religion, guarantees for an adequate judicial 
system, guarantees for safeguarding the moral and material interests de- 
veloped under the mandates régime, and the way in which the principle of 
economic equality can be adapted to the new situation. 

Count de Penha Garcia thought that the last clause of the Council decision 
’ of September 15, 1925, proves that the Council “ still reserves a certain right 
of action after the cessation of the actual mandate.” The procedure of abolish- 
ing the mandate should result in the admission of the emancipated territory 
to the League; but the responsible authorities of the territory would be obliged 
to recognize the guarantees specified by the Council before the establishment 
of full sovereignty. 

This report did not receive the attention of the commission until next to 
the last day of the session. At that time the point of view expressed in it as 
to the scope of the commission’s inquiry came into clash with the view set 
forth previously in the Van Rees note. Should the general conditions be con- 
sidered without reference to Iraq, or should the case of Iraq be considered? 
The commission could not come to a complete agreement on the answer, and 
accordingly reported to the Council that it had begun to consider the matter 
referred to in the Council resolution of January 13 and that it would continue 
to consider it. It drew the Council’s attention, however, to the divergence of 
views just mentioned, and requested that the Council make it clear whether 
it intended that the general question alone be considered, or whether the 
special case which had given rise to the request should be taken into account. 
Until further instructions, the commission would concern itself with the 
general question.?? 

=P.M.C. Minutes, 19, pp. 153-156, 205. 
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The Council considered the commission’s request for enlightenment, on 
January 22, 1931, and pointed out in no uncertain terms that it meant literally 
what it had said in its original request, 7.e., that the general conditions be 
considered. It also emphasized the point that its request was misinterpreted 
when it was thought to coincide with the question of the admission of a man- 
dated territory to the League—the Council was not at all concerned with 
that question, but with the very different matter of the termination of a 
mandate. The commission should express no opinion on the admission of a 
mandated territory to the League. Thus, it came to pass that the Council 
denied the two assumptions of the Van Rees note to the 18th session of the 
commission, and one of the assumptions of the Count de Penha Garcia pre- 
liminary report. There was even a note of irritation at the commission’s 
failure to understand the Council’s intentions evident in the report of the 
Council’s rapporteur and in the Council’s discussion. ‘The commission was 
invited to pursue its study of the general aspect of the problem.?* 

When the commission met in June, 1931, for its 20th session, it had before 
it memoranda by three of its members concerning the termination of a 
mandate. These memoranda were by M. Van Rees, Lord Lugard, and 
Count de Penha Garcia. Certain of the points made in them are worthy 
of notice. 

The new memorandum by M. Van Rees ” first attempted to prove that the 
authors of the Covenant intended to impute a temporary character to all of 
the mandates, the B and C as well as the A, though their language is clearer 
in the latter case. It is then contended that the termination of a mandate 
may be had only upon the decision of the Council, but that such decision can 
only be taken at the request of the mandatory concerned. The reason for this 
limitation on the power of the Council is found in the assumption that the 
mandate is a contract between the Council and the mandatory bestowing 
reciprocal obligations—“a synallagmatic convention.” It is further argued 
that the consent of the United States is necessary for the termination of the 
mandates over territories concerning which it has made conventions with the 
mandatories, namely, all the A and B territories and the Japanese mandated 
territory. 

M. Van Rees then proposed an answer to the question as to the conditions 
to be laid down for the emancipation of a mandated territory. He held that 
the readiness of a people for independence “ is a question of fact and not of 
principle, and the answer can be found only in local conditions as a whole 
connected with political and administrative organizations and their working 
and with the economic and social development of the territory.” When the 
mandates system lapses relative to a territory, M. Van Rees held that a new 
state will be created. Such a termination of the mandate “implies that all 
the rules and obligations that make up the system lapse entirely ” and the new 


* Official Journal, 1931, pp. 183, 184-186. 
“For text, see P. M. C. Minutes, 20, pp. 195-201. 
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state will be under no obligation to continue to observe any of the provisions 
of the mandate. 

M. Van Rees believed that special conditions must be imposed on the new 
state, however. But these conditions can not have their basis in the mandate. 
They must have a separate basis. In justification of the principle of special 
conditions, it is pointed out that if the territories now under mandate had not 
been placed there or annexed to various states, they would probably have 
been created into states like Poland and Finland. Special conditions were 
placed upon these new states, and the fact that the mandated territories were 
deemed to need a period of transition before becoming states like Poland and 
Finland does not make it unfair to impose the conditions at the end of this 
period which would have been imposed had there been no such period. The 
territory refusing to accept such conditions as are necessary to independent 
status is not worthy of a place among the other nations. 

M. Van Rees would have the new state undertake to safeguard: (1) racial, 
linguistic and religious minorities; (2) the privileges and immunities of for- 
eigners in the Near Eastern territories under capitulations and usage, unless 
some other arrangement has been previously approved by the League Council 
in agreement with the states enjoying such privileges and immunities; (3) 
liberty of conscience for foreigners and freedom for missions, and the interests 
of foreigners in judicial, civil and penal matters; (4) the financial obligations 
regularly assumed by the former mandatory; (5) the rights in respect of land 
and other rights acquired during the mandate administration; and (6) as 
regards Palestine, the rights secured by Articles 13 and 14 of the mandate 
(relative to the Holy Places). 

The note by Lord Lugard 5 pointed out that the questions raised by M. Van 
Rees concerning the temporary character of mandates and the authority com- 
petent to terminate them were not within the province of the commission to 
passupon. The Council’s request to the commission was held by Lord Lugard 
to prove that the Council viewed mandates as temporary and as terminable 
by it. The commission should not dispute the Council’s views, and the cor- 
rectness of such views appeared to Lord Lugard to be beyond any question. 
} When a territory reached the required standard, the mandate must be ter- 
minated. It was inconceivable that a mandatory, though perhaps reluctant 
to lay down its control, should long refuse to recognize the claim of a large ma- 
jority for independence “ if it believed the claim to be justified.” If a strong 
world opinion developed on the side opposite to the mandatory’s position, the 
Council might then take the initiative. For practical purposes, however, the 
Council “would never take action except at the request of the mandatory.” 

Lord Lugard then propounded two questions: (1) “ What precisely is meant 
by the words ‘ standing alone’ and ‘the inhabitants ’?” and (2) what as- 
surances are required in reference to internal and external conditions and 
obligations? 

* For text, see ibid., pp. 201-203. 
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In reply to the ‘ standing alone ’ question, Lord Lugard took the main posi- 
tion that to demand that a mandated territory be able to maintain its integrity | 
against external aggression was to ask more than could be furnished by many 
small states today. The demand that the territory be able to maintain in- 
ternal security could be more strictly applied. Wisdom dictated that a state 
just emancipated from mandate should “ ask for and accept assistance rather 
than court disaster by undue self-confidence. There may therefore be a 
transitional stage when the State can stand alone with the aid of a prop, or a 
buttress to lean upon, before it attempts to walk or run.” This is much as 
if to say, a state emancipated from a mandate must go through an additional 
stage of foreign assistance before it can become a full-fledged state. Or, in 
other words, a state is ripe for emancipation from a mandate before it is ripe 
for taking its place among the family of nations as an equal member. Lord 
Lugard held that a liberal interpretation of “to stand alone” should be 
adopted. ‘ Progress towards complete independence is a process of slow 
evolution.” 

According to Lord Lugard, the judgment of ability to stand alone rests 
with the mandatory, which gives full reasons for its judgment. The Council, 
“acting on behalf of the Supreme Council which conferred the mandate,” 
verifies the mandatory’s conclusions by all means at its command and then 
“confers a legal entity ” upon the new state on specified conditions. 

Lord Lugard then asked the hitherto undiscussed question as to which 
inhabitants of a mandated territory are to be considered in determining 
whether the territory can stand alone. Great diversity of conditions is pos- 
sible. There might be a small community of greater or lesser homogeneity 
capable of self-government in a country where the mass of the inhabitants is 
unable to stand alone. Such a community could be granted local autonomy, 
but the mandate could not be withdrawn on its account. There might be a 
group of states 2° with separate governments under one mandate, in which 
case no objection could be raised to one or other of them being emancipated 
from the mandate. Lord Lugard thought that where an indigenous com- 
munity has the government and is qualified for emancipation, and there are 
important indigenous minorities of different race, religion and language who 
oppose the withdrawal of the mandate, then it is essential that the Council 
should be assured of the future well-being and just treatment of such minori- 
ties before it consents to the withdrawal of the mandate. In still another 
eventuality, ‘where an advanced and a less civilised community are mixed 
together, the mandate should not be withdrawn until the whole community 
is ripe for emancipation, and harmonious coéperation is assured.” 

The internal conditions and obligations concerning which assurances should 
be required were stated by Lord Lugard as follows:?7 


*The word “state” in this connection means little more than “state” in the United 
States, and the reference is primarily to the “states” of Syria. 
*P.M.C. Minutes, 20, p. 202. 
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The Council must be satisfied that the Mandatory has good grounds 
for its belief that the new State can maintain internal order and efficient 
government; that the Government of the area released from the mandate 
is acceptable to the majority, and the welfare and just treatment of racial, 
linguistic and religious minorities are assured; that the State is able and 
willing to fulfil the obligations it undertakes; that it has functioned for 
a certain time with success; and that there is an adequate prospect of 
economic and financial stability. 

As regards external conditions and obligations, Lord Lugard laid emphasis 
on the Council resolution of September 15, 1925, the provisions of which the 
new state must accept. Further than this, the new state must give assurance: 


that it accepts the general principles of international law including such 
humanitarian conventions of general application as those relating to 
slave-trade and the traffic in women and in drugs as a prerequisite to in- 
ternational recognition. Its adherence to other conventions would be 
dependent on its admission to the League and its particular circum- 
stances ; that in those cases in which the reimposition of extraterritoriality 
is stipulated for in the mandate if it ceases to be under that régime, it 
accepts the obligation, and in other cases that religious freedom and 
justice are assured to foreigners; all treaties made by the Mandatory on 
behalf of the territory remain in force until denounced by the new State. 

These conditions were thought by Lord Lugard to be necessary and justi- 
fied, not only on the analogy of the conditions imposed on Poland, Finland, 
etc., but “ because emancipation from a mandate is something more than 
independence, as is shown by the fact that Iraq, though subject to the mandate 
régime, is already independent.” This independence, however, if we may 
refer to a preceding passage from Lord Lugard’s note, is not the same thing 
as “complete independence.” ‘There appear to be four possible degrees of 
self-government: (1) mandate status without any “independence”; (2) 
mandate status with the type of “ independence ” which Iraq has; (3) the 
degree of “independence” and ability “to stand alone” which will be 
possessed by an emancipated territory; and (4) a further stage to be reached 
when the conditions attached to emancipation are no longer necessary, the 
culmination of which is “ complete independence.” 

Lord Lugard believed that it was not essential to retain equality of economic 
opportunity, although the Council might decide to perpetuate it. The con- 
currence of the United States should be invited before the withdrawal of the 
mandate. 

Count de Penha Garcia ?® contributed another conception of ability to 
stand alone. He thought that the capacity of a mandated territory to stand 
by itself under the strenuous conditions of the modern world means its 
capacity “ to exert itself smoothly under the present political, economic, com- 
mercial and other conditions of the modern world.” He again returned to 
his theme that the withdrawal of a mandate must not affect adversely the 
maintenance of peace. As a general rule, it was thought that the mandatory 


* For text of his report, see ibid., pp. 203-210. 


746 

“ 
ir 

0 

t 

n 

t 
te 
Te 

re 
te 
re 
tc 
re 

b 

k 
| 

| 

a 
( 
ne 

t 

a 

t 
Te 
d 

ti 

j 


THE GENERAL PRINCIPLES GOVERNING THE TERMINATION OF A MANDATE 747 


must take the initiative in terminating a mandate; but this rule is not ex- 
clusive, for the Council might take the initiative, in which case the consent 
of the mandatory would be required before termination. The mandatory’s 
consent was deemed necessary because “ otherwise the termination of the 
mandate would be equivalent to an act of deposition or to a unilateral decision 
incompatible with the decisions of the Principal Allied and Associated Powers 
which conferred the mandates and with the acceptance by the Mandatories 
of the burdens and responsibilities of the mandate.”’ Also, Count de Penha 
Garcia maintained, it was to be remembered that the moral responsibility of 
the mandatory will continue beyond the termination of the mandate. The 
new state will receive its hitherto “ divided ” sovereignty from the hands of 
the Council of the League of Nations, and such sovereignty will thereupon 
take “ normal shape.” If the normal course is followed, a mandatory will 
recommend the termination of a mandate and will submit full evidence in 
support of the recommendation, the Council will decide for itself upon the 
evidence given and whatever additional evidence it can obtain whether the 
recommendation is justified, and if it is justified, will draw up an “ act of 
termination ” containing the conditions and guarantees to be signed by the 
representatives of the new state. 

In connection with the guarantees, Count de Penha Garcia added nothing 
to the lists given by M. Van Rees and Lord Lugard. He believed that to 
require an emancipated territory to give equality of economic opportunity to 
members of the League would be unreasonable, though the privilege might 
be voluntarily granted upon condition of reciprocity. As to the rdle of the 
Supreme Council, Count de Penha Garcia thought that it had acted “as a 
kind of liquidator,” and that it no longer had anything to do with mandates. 
He believed also that the United States, not being a member of the League, 
“would have no reason to intervene in connection with the termination of 
a mandate.” The members of the League would accord de facto recognition 
to the new state established upon the termination of the mandate by taking 
note of that termination. 

The contents of the three memoranda and additional points brought up as 
the discussion proceeded, received careful consideration by the commission 
at its 20th session (June 9-27, 1931).2® It is unnecessary to describe in detail 
the commission’s activity in drafting its report to the Council, but with 
reference to certain matters some account of the arguments pro and con is 
essential. 

The first important matter over which the commission developed strong 
differences of opinon was whether attention should be devoted to the drawing 
up of a list of the obligations to be imposed upon a mandated territory at the 
time of its emancipation, or to the discovery of the criteria by which the 
presence or absence of independence preliminary to emancipation should be 
judged. It was finally decided that both of these matters should be the 

* Ibid., pp. 149-156, 177-187, 189, for the commission’s discussion. 
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subject of recommendations to the Council. A happy characterization of 
them as the de facto conditions to exist before a territory could be deemed 
capable of standing alone, on the one hand, and the contractual obligations 
to be accepted by the new state at the moment of its emancipation, on the 
other hand, was hit upon by M. Orts, after M. Van Rees had fully explained 
the difference between the two. It will be recalled that certain of the 
memoranda examined above made this distinction more or less clearly. 

As to the de facto conditions, a very full and interesting discussion took 
place concerning Lord Lugard’s remarks in his note that account would have 
to be taken of majority and minority communities. Despite the weight of the 
arguments set forth in Lord Lugard’s note concerning the necessity to dis- 
criminate between territories, the commission finally decided to adopt the 
idea that the de facto conditions must refer to the entire territory and popula- 
tion to entitle it to recognition as independent. The expression “entire . . . 
population ” did not mean every person, but was used to prevent a minority 
from forming an oligarchy detrimental to the welfare of the mass of the people. 
Certain members felt that in a case, such as Syria presented, of certain parts 
of the territory, with separate and fully organized governments being more 
fully developed than others, there could be no objection to their emancipation 
while certain other parts remained subject to the mandate. The idea pre- 
vailed, however, that the mandated territory had been established as an 
entity, and such it would have to remain, either all emancipated or all man- 
dated. It was also made clear that the question of satisfying the conditions 
of independence was a question of fact which would have to be gone into in 
great detail in the case of every territory which might be considered for 
emancipation. The matter could not be decided on pure principle. We 
have seen above that this idea had been before the commission for some time. 

As to the obligations to be assumed by the new state, much discussion took 
place on (1) the international conventions to be accepted, and (2) the per- 
petuation of the economic equality guarantee. The argument against re- 
quiring the new state to assume special obligations was that they would 
amount to servitudes, would impair the new state’s sovereignty, and had no 
basis in justice or law. It was answered that the acceptance of the interna- 
tional conventions already in force would do the new state no harm. More- 
over, such acceptance would be a further evidence that the new state fell 
into line with the ideals of the League and that it was worthy of emancipation. 
Two further arguments were made in favor of the economic equality guaran- 
tee, namely, that some material compensation should be granted to members 
of the League for their solicitude for the welfare of the mandated territory 
and their willingness to consent to its emancipation, and that the new state 
needed the perpetuation of this guarantee in order to protect itself against 
economic domination by the ex-mandatory. 

As to the international conventions, the solution finally worked out pro- 
vided for the territory’s acceptance of the conventions which had been entered 
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into on its behalf by the mandatory, but subject to whatever rights the parties 
enjoyed of denunciation. It was generally felt that such a qualification 
would not detract seriously from the sovereignty of the new state. As to 
economic equality, it was decided that the territory should grant the most- 
favored-nation treatment to League members on condition of reciprocity and 
for a transitional period to be decided upon. The general progress of the 
commission’s attitude seems to have been towards the view contended for by 
both M. Van Rees and Lord Lugard that the degree of independence to be 
extended to the emancipated territory did not mean a throttled and hampered 
status of guaranteed legal inequality. 

In its report to the Council, the commission made it clear that no special 
reference to Iraq was intended, and that no suggestions were thought to be 
called for relative to conditions that might be attached to the admission of 
an emancipated territory to the League. The release of a territory from the 
mandate should be made dependent on (1) the existence of certain conditions, 
and (2) the furnishing of certain guarantees. 

The text of the commission’s report concerning the conditions that must 
exist is as follows:*° 


Whether a people which has hitherto been under tutelage has become 
fit to stand alone without the advice and assistance of a mandatory is a 
question of fact and not of principle. It can only be settled by careful 
observation of the political, social and economic development of each 
territory. This observation must be continued over a sufficient period 
for the conclusion to be drawn that the spirit of civil responsibility and 
social conditions have so far progressed as to enable the essential ma- 
chinery of a State to operate and to ensure political liberty. 

There are, however, certain conditions the presence of which will in 
any case indicate the ability of a political community to stand alone and 
maintain its own existence as an independent State. 

Subject to these general considerations, the Commission suggests that 
the following conditions must be fulfilled before a mandated territory can 
be released from the mandatory régime—conditions which must apply to 
the whole of the territory and its population: 


(a) It must have a settled Government and an administration 
capable of maintaining the regular operation of essential Government 
services; 

(b) It must be capable of maintaining its territorial integrity and 
political independence; 

(c) It must be able to maintain the public peace throughout the 
whole territory ; 

(d) It must have at its disposal adequate financial resources to pro- 
vide regularly for normal Government requirements; 

(e) It must possess laws and a judicial organisation which will afford 
equal and regular justice to all. 


The commission’s recommendations on the mooted question of what guar- 


*P.M.C. Minutes, 20, pp. 228-229. 
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antees the new state should be required to undertake are set forth in the fol- 
lowing words:*! 


The Commission suggests that the guarantees to be furnished by the 
new State before the mandate can be brought to an end should take the 
form of a declaration binding the new State to the League of Nations, or 
of a treaty or a convention or of some instrument formally accepted by 
the Council of the League as equivalent to such an undertaking. 

The Commission suggests that, without prejudice to any supplementary 
guarantees which might be justified by the special circumstances* of 
certain territories or their recent history, the undertakings of the new 
State should ensure and guarantee: 


(a) The effective protection of racial, linguistic and religious mi- 
norities. 

(b) The privileges and immunities of foreigners (in the Near East- 
ern territories), including consular jurisdiction and protection as 
formerly practised in the Ottoman Empire in virtue of the capitula- 
tions and usages, unless any other arrangement on this subject has been 
previously approved by the Council of the League of Nations in con- 
cert with the Powers concerned; 

(c) The interests of foreigners in judicial, civil and criminal cases, 
in so far as these interests are not guaranteed by the capitulations; 

(d) Freedom of conscience and public worship and the free exercise 
of the religious, educational and medical activities of religious missions 
of all denominations, subject to such measures as may be indispensable 
for the maintenance of public order, morality and effective adminis- 
tration; 

(e) The financial obligations regularly assumed by the former 
mandatory Power; 

(f) Rights of every kind legally acquired under the mandate 
régime; 

(g) The maintenance in force for their respective duration and 
subject to the right of the denunciation by the parties concerned of 
the international conventions, both general and special, to which, dur- 
ing the mandate, the mandatory Power acceded on behalf of the man- 
dated territory. 

In addition to the foregoing essential clauses, the Permanent Mandates 
Commission considers that it would be desirable that the new State, if 
hitherto subject to the Economic Equality Clause, should consent to 
secure to all States Members of the League of Nations the most-favoured- 
nation treatment as a transitory measure on condition of reciprocity. 


It will be noted that no mention is made of securing the assent of the United 
States to the termination of the mandate status of a territory, although this 
assent had been specifically required in the Van Rees and Lugard notes to the 
20th session and had been mentioned on several occasions in the commission’s 
discussions. 


=P. M. C. Minutes, 20, p. 229. 
* As, for example, those which enforce recognition of the rights referred to in Articles 
13 and 14 of the Palestine mandate. 
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The commission’s report to the Council on the work of its 20th session was 
considered by the Council on September 4, 1931. The rapporteur (M. Marin- 
kovitch of Yugoslavia) presented a long report to the Council in which he 
discussed fully a number of points in the commission’s report. As to the 
termination of a mandate, he submitted the following draft resolution :*? 


The Council approves the conclusions—appended to the present resolu- 
tion [those quoted above]—at which the Permanent Mandates Commis- 
sion has arrived regarding the general conditions to be fulfilled before the 
mandate régime can be brought to an end in respect of a country placed 
under that régime. It decides that the degree of maturity of mandated 
territories which it may in future be proposed to emancipate shall be 
determined in the light of the principles thus laid down. 


Frequently the Council adopts resolutions concerning the recommendations 
of the Mandates Commission with little or no discussion. But in the present 
case the length and importance of the Council’s discussion was comparable 
to the significance of the decision under deliberation. Although it seemed to 
be primarily interested in the guarantees to be undertaken by the territory to 
be emancipated from mandate, it devoted some attention to the de facto con- 
ditions which were to serve as criteria of ability to stand alone. To its con- 
sideration of these de facto conditions we first turn our attention. 

In beginning a long statement on the commission’s recommendations, M. 
Grandi (Italy) emphasized that the decision to be taken was “ of quite special 
importance,” since there was involved “a constitutional problem that con- 
cerned the whole future of the peoples who were entrusted to the care of the 
League.” The commission’s conscientious study of the problem was indeed 
very important, but, “in view of the Council’s grave responsibility . .. , it 
was also bound in its turn to make a conscientious and thorough examination 
of the question.” 

As to the de facto conditions, M. Grandi agreed with the commission that 
the possession of ability to stand alone was a question of fact rather than of 
principle. But he could not accept unreservedly the commission’s statement 
that there were certain conditions which would “in any case indicate the 
ability of a political community to stand alone and maintain its own existence 
as an independent State.” It was necessary to study more than the consti- 
tutional and administrative structures—the actual working of these must 
be investigated. It was also necessary to make sure that certain laws could 
be applied, and not merely to note that they existed. No means of investiga- 
tion into these matters should be excluded, though it was true such investiga- 
tion should be carried out with all desirable promptitude.** 

Other representatives emphasized certain points concerning the de facto 
conditions not dealt with specifically by M.Grandi. The Persian representa- 
tive (M. Ala) brought up very pointedly the question whether the Council 
should approve the commission’s requirement that one of the conditions for a 


” Official Journal, 1931, p. 2048. * Tbid., p. 2049. * Ibid. 
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territory’s emancipation should be the capacity to maintain its territorial 
integrity and political independence. “States already members of the 
League, the Council was aware, might not always be able to defend themselves 
against attacks by countries stronger than themselves. That was why Article 
10 was included in the Covenant.*® Was it not necessary, therefore, to at- 
tenuate the condition that, as a preliminary to admission to the League of 
Nations, a newly organised country must be able to maintain its integrity 
and independence?’’8* The same view was voiced by the special representa- 
tive of South Africa (Major Pienaar) to the Council on mandates questions. 
He found no fault with the criteria for testing ability to stand alone, except 
the territorial integrity condition. This condition he thought was “open to 
abuse ” and was incapable of fulfilment, “since no small State could maintain 
its territorial integrity and political independence against a great Power bent 
on its destruction.” 37 The German representative (Dr. Curtius) thought the 
better view was that “no absolute guarantees could be contemplated for such 
cases. Each case must be judged on its merits, though of course due care and 
all the necessary precautions must be taken.” 38 

Viscount Cecil (British Empire) agreed with Dr. Curtius that the condi- 
tions ‘must not be made so severe as to interfere with what was in itself a very 
desirable procedure.” He was particularly glad that the report of the Man- 
dates Commission “ showed great flexibility and a recognition of the difficulty 
of laying down hard and fast cast-iron principles. ... At the present stage, 
it was much better to lay down very general principles than to attempt to 
establish a code of rigid regulations, since the provisions actually established 
must depend upon the special circumstances of each case.” ‘It was impos- 
sible to say that any country, great or small, was capable of maintaining 
eternally its territorial integrity and political independence, but the general 
meaning was quite clear. The country must be capable of living independ- 
ently, and the various guarantees which, through the Covenant of the League 
of Nations and otherwise, safeguarded the territorial integrity and political 
independence of all countries must be secured.” *® 

The rapporteur agreed with Viscount Cecil’s point of view on this matter. 
“The new State was not required to be sufficiently powerful to defend itself 
successfully against any other State or any combination of States. It was 
sufficient that the new State should be what was generally described as a duly 
constituted State, and that it was not ‘a no man’s-land.’ The guarantees of 
independence and integrity of the State would increase with the development 
of the League of Nations and the guarantees it offered.” 4° With this explana- 


* Article 10 of the Covenant reads as follows: “The Members of the League undertake 
to respect and preserve as against external aggression the territorial integrity and existing 
political independence of all Members of the League. In case of any such aggression or 
in case of any threat or danger of such aggression the Council shall advise upon the 
means by which this obligation shall be fulfilled.” * Official Journal, 1931, p. 2051. 

Ibid. Tbid., p. 2052. Tbid., pp. 2052-2053. Ibid., p. 2054. 
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tion before it, the Council took no action to amend the commission’s recom- 
mendation. 

Another de facto condition mentioned by the commission received brief com- 
ment by Viscount Cecil. Condition (d) required that the territory “have at 
its disposal adequate financial resources to provide regularly for normal Gov- 
ernment requirements.” Viscount Cecil stated that this “simply meant that 
it must be financially sound.” 41 

As to the guarantees to be given by the new state, M. Grandi insisted that 
here was to be found the “crux of the problem” before the Council. He be- 
lieved that the guarantees should not be viewed too largely as a condition for 
the termination of the mandate. ‘They must be conceived as having a two- 
fold aim—that of ensuring to the new State the means of safeguarding the 
independence conferred on it, and that of satisfying the States Members of 
the League that the new State’s independence was conferred in conformity 
with the spirit of the Covenant.” # 

The problems such as those relating to the financial obligations duly as- 
sumed by the mandatory, the rights acquired during the mandate period, and 
the maintenance in force of international conventions were viewed by M. 
Grandi as technical problems which could be settled according to the principles 
of international law. M. Grandi “was not quite sure whether the conclu- 
sions” which the Mandates Commission had reached “were always quite 
adequate on every point.” 4% 

The very important contention was then made by M. Grandi that Article 
22 had set forth limitations on the mandatories* “for the defence and protec- 
tion of the countries under mandate, and with the specific object of not mort- 
gaging their future and precluding the possibility of their transition from the 
mandatory system to a system of de facto subordination. It was clear that 
this conception must apply a fortiori after the cessation of the mandate.” 
The spirit of the Covenant must be adhered to, the Council must not allow 
the results to conflict with the principles from which it had set out. “For 
this purpose, the Council must take care to satisfy itself that the relations 
between the countries which had ceased to be under mandate and the ex- 
mandatory Powers did not in any way conflict with the above-mentioned 
principles.” 45 

The most important provision resulting from this principle was found by 
M. Grandi to be most-favored-nation treatment to members of the League. 


“ Official Journal, 1931, p. 2053. “ Tbid., p. 2049. ® Ibid. 

“™M. Grandi referred, by way of example, to “freedom of conscience and religion, pre- 
vention of the establishment of fortifications or military and naval bases, the securing of 
equal conditions for the trade and commerce of other Members of the League.” These 
provisions were stipulated in paragraphs 4 and 5 of Article 22, according to M. Grandi. 
In this matter, the Italian representative was in error. These provisions and certain 
others are in paragraph 5 (relative to territories under B mandate), but are not in para- 
graph 4 (relative to territories under A mandate). 

“ Official Journal, 1931, pp. 2049-2050. 
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“This principle was naturally to the advantage of all the States Members, but 
it should be observed first and foremost in the interest of the countries to 
which independence was granted. Equality of conditions meant a balance of 
interests, and the balancing of interests was a guarantee of independence.” 
The Mandates Commission had expressed the desire that the new state give 
“assurance” on this point; M. Grandi thought that “an undertaking should 
be required.” This was necessary to safeguard new states from compromising 
their “economic independence” in the initial period of their existence by too 
close association with other states. ‘Reciprocity and the open door—those 
were the two fundamental bases on which the new countries should establish 
their economic independence.” 4* 

In contrast to the position taken by M. Grandi, Major Pienaar of South 
Africa held that the “whole of the suggested principle of exacting guarantees, 
except in so far as it aimed at ensuring that obligations entered into by or on 
behalf of a territory under mandate should be honoured, would appear to be 
open to the objection that it visualized mandated territories after emancipa- 
tion as a class of independent States with perpetual incapacity, standing in a 
relationship to the League different from that of an ordinary Member.” That 
seemed to be “contrary to the intentions of the framers of the Covenant.” 
Ordinary remedies against administrative or judicial wrong should suffice. 
Further, the exaction of guarantees was inconsistent with a state of affairs 
which satisfied the de facto conditions. It might even be argued that the 
emancipation of a territory from mandate would not be justified “if the 
actual state of affairs in the territory rendered necessary the exaction of such 
guarantees.” 47 

Viscount Cecil answered this argument by saying that Major Pienaar’s 
logical dilemma was based on too simple a principle for dealing with so com- 
prehensive a matter—“ there must be a certain number of temporary or transi- 
tory provisions. A country might be able to stand by itself and yet might 
require time to develop its faculties to the full extent.”**® All other repre- 
sentatives who spoke at the meeting accepted the principle of guarantees. 

The principle of economic equality was generally favored. Dr. Curtius 
wished to stress the necessity of this guarantee.*® Viscount Cecil also rec- 
ognized its necessity.5° M.Flandin (France) thought the assurance of most- 
favored-nation treatment should have been “formulated in more categorical 
terms—since, by laying down the reservation as to reciprocity, it provided 
former mandated territories with an advantage commensurate with the sacri- 
fice they would be making. As compared with the unilateral provisions of 
Article22 . . . , that was anessential change, . . .” This economic equality 
matter was a “paramount question.”5! The final Council decision was that 


“ Official Journal, 1931, p. 2050. * Ibid., p. 2051. 

“ Ibid., pp. 2052-2053. Compare this view with Lord Lugard’s “ walk or run ” argument 
in his note to the 20th session of the Mandates Commission, quoted above. 

 Tbid., p. 2052. Ibid., p. 2053. Tbid., p. 2054. 
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the principle of economic equality would be safeguarded to the satisfaction 
of the Council before the termination of a mandate. 

The commission’s suggestion relative to the privileges and immunities of 
foreigners in the Near Eastern territories under capitulations and usages 
received the attention of the rapporteur. He believed that the commission 
preferred the making of some other arrangement than a restoration of capit- 
ulations, and believed the recent judicial agreement concerning Iraq showed 
how such an agreement could give effect to the necessary guarantees.°2 Con- 
cerning this matter, M. Grandi did not wish to eliminate in principle “the 
possibility of substituting for this a special judicial agreement offering the 
guarantees necessary to secure the same legal protection to all nationals of 
the Members of the League on a footing of perfect equality.” *8 

The Persian representative fully shared the views of the rapporteur on the 
preference for a preliminary agreement putting the members of the League 
on a footing of equality.°4 Viscount Cecil was glad to note that the alterna- 
tive proposal had been made, but temporary provision might be necessary 
until the new state had acquired experience.5> M. Flandin agreed that a 
special agreement would be better than the restoration of capitulations.®® 

The protection of minorities was a matter of great interest to the Council. 
The Mandates Commission had shown concern for minorities on many occa- 
sions. In the Council meeting under review, the representative of the Irish 
Free State called attention to the undertaking to secure “the effective protec- 
tion of racial, linguistic and religious minorities” and to the commission’s 
suggestion that in a particular case the special circumstances of the territory 
and its recent history should be taken into account to see if it should furnish 
additional guarantees. It was the Council’s business to see that the measures 
adopted for carrying out the guarantees were effective.5” 

Dr. Curtius was in favor of minorities guarantees, but he did not believe 
them to be an insuperable obstacle to the termination of the mandates.®® 
Viscount Cecil differentiated two stages of minorities protection, one between 
the end of the mandate and admission to the League, and another after admis- 
sion to the League. In the latter case there was a very well-established prin- 
ciple as to such guarantees. There was no need to humiliate the spirit of 
independence by the introduction of new and unprecedented regulations. 
He agreed with the rapporteur’s summary of the situation.°® M. Flandin 
thought that the countries to be emancipated could not decline to confer all 
the guarantees on minorities deemed needful by the League. 

The rapporteur expressed willingness to alter his draft resolution to take 
account of certain observations of the Italian and other representatives, and 
introduced the following revised draft, which was adopted by the council: * 


Official Journal, 1931, p. 2046. “Jbid.,p.2050. “JIbid.,p.2051. ™ Ibid., 2053. 
Ibid. Tbid., p. 2052. Ibid. ® Ibid., p. 2053. 
© Ibid. ® Ibid., pp. 2055-2056, 2058. 
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The Council notes the conclusions—appended to the present resolu- 
tion—at which the Permanent Mandates Commission has arrived regard- 
ing the general conditions to be fulfilled before the mandate régime can 
be brought to an end in respect of a country placed under that régime. 
In view of the responsibilities devolving upon the League of Nations, 
the Council decides that the degree of maturity of mandated territories 
which it may in future be proposed to emancipate shall be determined 
in the light of the principles thus laid down, though only after a searching 
investigation of each particular case. The Council will naturally have 
to examine with the utmost care all undertakings given by the countries 
under mandate to the mandatory Power in order to satisfy itself that they 
are compatible with the status of an independent State and, more par- 
ticularly, that the principle of economic equality is safeguarded in ac- 
cordance with the spirit of the Covenant and with the recommendation 
of the Mandates Commission. 


On September 23, 1931, the Assembly adopted the following resolution, 
upon the recommendation of the Sixth Committee: © 


The Assembly, 

Having taken note of the work accomplished by the mandatory 
Powers, the Permanent Mandates Commission and the Council in re- 
gard to the execution of Article 22 of the Covenant: 

(a) Renews the expression of confidence in them voted by the past 
sessions of the Assembly and again congratulates them on what has been 
achieved through codperation between them; 

(b) Expresses its gratification at the constructive and particularly 
useful work which the Council has just performed with the help of the 
Permanent Mandates Commission in determining the criterion to be ap- 
plied when it is proposed to bring to an end the mandate régime in respect 
of a country placed under that régime; 

(c) Specially notes in the Council’s resolution on this question the 
importance attached to the maintenance of the principle of economic 
equality and to guarantees for the effective protection of racial, linguistic 
and religious minorities. . . . 


At its 20th session (June 9-27, 1931), the Mandates Commission had given 
close attention to the British Government’s special report® on the progress of 
Iraq under British guidance, prepared for the specific purpose of giving the 
data to support the contention that Iraq was ready for emancipation. As the 
result of its examination of this report and the supplementary information 
supplied by the accredited representative, the commission made the following 
observation to the Council, with one dissentient vote: 


In the course of this session the Commission had occasion to examine 
the mandatory Power’s report made on the progress made by Iraq be- 
tween 1920 and the present day... . ; 

So far as its normal sources of information permit, the Commission 1s 
thus now in a position, to the extent compatible with the nature of its 
functions and its procedure, and subject to the information which has 


® Official Journal, Spl. Supp. No. 92, pp. 35-36. 
® Special Report by His Majesty’s Government ... on the Progress of Iraq during 
the Period 1920-1931 (Colonial No. 58, 1931). “PP. M.C. Minutes, 20, p. 160. 
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been promised to it, to express its views on the mandatory Power's pro- 
posal for the termination of the Iraq mandate. As soon as the Council 
has reached a decision as to the general conditions which must be fulfilled 
before a mandate can be brought to an end, the Commission will be 
ready to submit to the Council its opinion on the British proposal regard- 
ing Iraq, after examining that proposal in the light of the Council’s 
resolution. 


At the time of its decision upon general principles, the Council referred the 
question of Iraq’s emancipation back to the commission for consideration and 
report. It was requested by Viscount Cecil that the commission consider 
the matter at its next session in order that the Council might take further 
action in January, 1932. 

The commission therefore took up the question of Iraq’s emancipation at 
its 21st session (October 26-November 13, 1931), and, upon the basis of its 
previous information, the material contained in the report for 1930—then be- 
fore it for examination, and the supplementary information supplied by the 
accredited representative, decided to recommend that Iraq be considered as 
satisfying the general conditions contained in the Council resolution of Sep- 
tember 4. Condition (a) of the de facto conditions seemed adequately met, 
while condition (b) would be met by Iraq’s military power, when taken with 
the protection afforded by the treaty of 1930 and League membership. Con- 
ditions (c), (d) and (e) appeared capable of fulfilment by Iraq provided cer- 
tain improvements were made in the administration of justice and guarantees 
were given at least equal to those of the judicial agreement of March 4, 1931. 

The guarantees to be given by Iraq were stated very fully by the commis- 
sion. Briefly stated, the principal points are: (1) emphasis must be placed 
on securing adequate guarantees for racial, linguistic and religious minorities 
and on getting an effective system of petition to the League Council; (2) the 
new judicial agreement (of March 4, 1931) should be taken as the basis for 
guaranteeing the rights and privileges of foreigners; and (3) formal under- 
takings should be made by Iraq to satisfy the Council’s demands, particularly 
relative to most-favored-nation treatment and the submission of disputes 
with League members concerning Iraq’s undertakings to the Permanent Court. 
The commission thought that certain provisions of the treaty of alliance be- 
tween Great Britain and Iraq of June 30, 1930, which treaty is not to come 
into force until the mandate is terminated, were “ somewhat unusual in treaties 
of this kind.” It was believed, however, that “the obligations entered into 
by Iraq towards Great Britain did not explicitly infringe the independence of 
the new State.” 

On January 28, 1932, the Council of the League accepted the recommenda- 
tions of the commission concerning the termination of the Iraq mandate. It 
was careful to stipulate that Iraq would not be emancipated at all unless it 
were willing to make a declaration to the Council that it would fulfill the de- 


* Official Journal, 1931, p. 2058. *P.M.C. Minutes, 21, pp. 223-225. 


758 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


mands set forth in the Council resolution, and unless the Assembly should 
see fit to admit Iraq to membership in the League. But the Council would 
recommend Iraq’s admission.** During its 67th session, on May 19, 1932, 
the Council adopted a resolution approving the specific terms of the declara- 
tion to be made by Iraq before the Council.®* On July 13, 1932, the Secre- 
tary-General informed the Council that the Iraqi Government had duly 
signed and ratified this declaration.*® There remains, therefore, the Assem- 
bly’s consent that Iraq become a member of the League.* 


* Official Journal, 1932, pp. 471-479; the text of the resolution is at p. 474. 

“For the text of the declaration, see Official Journal, 1932, pp. 1347-1350. For the 
Council discussion, see ibid., pp. 1213-1216. 

® Official Journal, 1932, p. 1483. 


* The Assembly on Oct. 3, 1932, unanimously admitted Iraq to the League of Nations 
(Verbatim Record of the Thirteenth Ordinary Session of the Assembly, Sixth Plenary 
Meeting). The report of the Sixth Committee of the Assembly, upon which the Assembly 
acted, stated that Iraq had complied with the conditions prescribed by the Council and 
also with the provisions of the Covenant (Official No. A.42.1932.VII) —Eb. 


THE CENTRAL AMERICAN COURT OF JUSTICE 


By Mantey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


1. Federation in Central America. The organization of an international 
court in Central America was greatly facilitated by the fact that since their 
independence began the five Central American states have had a tradition of 
solidarity. This tradition has persisted in spite of frequent dissensions, and 
it has been expressed in numerous attempts at federation. Under the Spanish 
régime, the Vice-royalty of Guatemala included in its five provinces the terri- 
tory of what is now the five states. It was this dependency which declared 
its independence in 1821.1 Two years later the Republic of the United States 
of Central America was formed, and it continued for some years. Later 
attempts at union were made in 1835, 1842, 1847, 1852, 1889, and 1895, all of 
them more or less abortive,? as was the latest attempt in 1921.4 Unanimous 
agreement of the five states was always difficult to achieve; distances were 
great and communications difficult; and no pressing need made union impera- 
tive. Yet the attempts at federation were renewed from time to time, over 
a period of a century. They had the effect of encouraging codperation in 
many fields, and led to the efforts in 1902, 1907 and 1921 to create a judicial 
agency for the handling of disputes between the five states. 

2. The Treaty of Corinto of 1902. On January 20, 1902, four of the Central 
American states, Costa Rica, Honduras, Nicaragua and El Salvador, signed 
a treaty at Corinto, providing for compulsory arbitration and establishing a 
permanent tribunal of arbitration which was to be instituted on September 15 
of that year. Each state was to nominate an arbitrator and an alternate 
to serve for terms of one year; the arbitrators named by parties to a dispute 
were not to sit; no seat of the tribunal was named, nor were any permanent 


*On the history of these provinces, see the arbitral award of the King of Spain, of 
Dec. 23, 1906. 35 Martens, N. R. G. (2 ser.), p. 563. 

*A note on these attempts is published in U.S. Foreign Relations, 1917, p. 29. See also 
L. Moreno, Historia de las Relaciones Interstatuales de Centroamérica (Madrid, 1928), 
pp. 507; Dana G. Munro, The Five Republics of Central America (1918), c. 8; James 
Brown Scott, “The Central American Peace Conference of 1907,” 2 this JourNaL (1908), 
p. 121; “The Central American League of Nations,” World Peace Foundation, Pamphlet 
Series, Vol. VII (1917). 

*For the Treaty of Union of Jan. 19, 1921, see 5 League of Nations Treaty Series, p. 
19; 1 Hudson, International Legislation, p. 600. 

‘The text is published in 31 Martens, N. R. G. (2 ser.), p. 243; U. S. Foreign Relations, 
1902, p. 881. 
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officials provided for. Difficulties relating to boundaries, or with reference 
to boundary treaties, were to be submitted by the interested governments to 
a foreign arbitrator of American nationality. The treaty was ratified by 
Honduras on February 6, 1902, by El Salvador on March 24, 1902, and 
by Costa Rica on April 7, 1902.5 The tribunal was installed at San José on 
October 2, 1902,° and regulations were adopted on October 9, 1902. A meeting 
of the tribunal to deal with Honduran-Nicaraguan relations was held early 
in 1907, without achieving any result.?7 On the whole, the system provided 
for by the Treaty of Corinto was highly artificial. The treaty was not re- 
ferred to in the treaty of peace signed at San Salvador, November 9, 1903, 
by representatives of four republics, not including Costa Rica;® though it was 
“continued in force” by Article 4 of the treaty of peace signed by repre- 
sentatives of four republics at San José, September 25, 1906.9 In February, 
1907, the President of Honduras stated that the treaty of 1902 had been 
declared to be nonexistent.?° 

3. Influence of Peace Conferences at The Hague. The Central American 
Peace Conference of 1907 assembled but a few weeks after the adjournment 
of the Second Peace Conference at The Hague, and its consideration of the 
problem of a permanent tribunal was influenced in some measure by the revi- 
sion of the Convention for the Pacific Settlement of International Disputes 
and by the project formulated at The Hague for the creation of a Permanent 
Court of Arbitral Justice.11_ The influence seems to have been confined to a 
stimulus to action, however, for few ideas were borrowed from the work of the 
Second Peace Conference. During the year 1907, Guatemala, Nicaragua 
and El Salvador had adhered to the Convention of July 29, 1899 for the 
Pacific Settlement of International Disputes, and the same states later 
signed and ratified or adhered to the Convention of October 18, 1907; yet 
the scheme of tribunals which might be organized in the Permanent Court 
of Arbitration does not seem to have been taken into account by the Con- 
ference of Washington.1” 

4. The Central American Peace Conference of 1907. In 1906 difficulties 
between Guatemala and El Salvador, involving also Honduras, led to pro- 
posals of settlement by the United States and Mexico, which resulted in the 
preliminary convention of July 20, 1906, signed on board the U. S. S. Marble- 


®Information as to Nicaragua is lacking. 

*Minutes of Central American Peace Conference, 1907, Appendix 1, pp. 7-10. 

*U. 8. Foreign Relations, 1907, II, p. 608; Moreno, op. cit., p. 159. 

®U.S. Foreign Relations, 1904, p. 351. 

*3 Tejada, Tratados de Guatemala, p. 391. 

*U.S. Foreign Relations, 1907, II, p. 617. 

“Tuis Anderson, “The Peace Conference of Central America,” 2 this Journat (1908), 
p. 144. 

The conference was also influenced to some extent by the treaty concerning pecuniary 
claims of Jan. 30, 1902, the text of which was published in the Minutes of the Central 
American Peace Conference, 1907, Appendix 1, p. 11. 
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head.8 This was soon followed by the treaty of peace of September 25, 1906,1* 
which, like the preliminary convention, envisaged arbitration by the Presidents 
of the United States and Mexico.!5 On September 25, 1906, also, a convention 
was signed setting up a Central American International Bureau.’® Diffi- 
culties followed in 1907 between Honduras and Nicaragua, and led the United 
States and Mexico to propose a conference at Washington.1* Preceding the 
conference, a peace protocol was signed by representatives of the five states 
at Washington, on September 17, 1907.18 The five states accepted the invi- 
tation to a conference, which convened in Washington on November 14 
and continued to December 20, 1907.19 Delegates of the United States and 
Mexico attended the conference, but did not participate very actively in its 
deliberations. A proposal to revive the union of Central American states 
created a sharp division, being favored only by the delegations of Honduras 
and Nicaragua. A project for an Arbitral Court of Justice was presented 
by the delegation of El Salvador.2° Nine instruments were signed on Decem- 
ber 20, 1907: a general treaty of peace and amity with an additional conven- 
tion, a convention establishing the Central American Court of Justice with an 
additional protocol, an extradition convention, two conventions establishing 
an International Central American Bureau and a pedagogical institute, a 
convention concerning future Central American Conferences, and a conven- 
tion concerning railway communications.24 Following the Conference of 
1907, six Central American Conferences were held in 1909-1914, which dealt 
primarily with economic and fiscal matters.?? 


5. Instruments Relating to the Court. By Article 1 of the general treaty 
of peace and amity, the five states bound themselves always to “ observe the 
most complete harmony, and decide every difference or difficulty that may 
arise amongst them, of whatsoever nature it may be, by means of the Central 
American Court of Justice, created by the Convention which they have con- 
cluded for that purpose on this date.” The convention for the establishment 


*U.S. Foreign Relations, 1906, I, p. 851. 

“3 Tejada, Tratados de Guatemala, p. 391; U.S. Foreign Relations, 1906, I, p. 857. 

*This seems to have been thought by Nicaragua to be inconsistent with the Treaty 
of Corinto. U.S. Foreign Relations, 1907, p. 608. In 1907, various proposals were made 
for arbitration between Honduras and Nicaragua, by the two heads of states. 

*U.S. Foreign Relations, 1906, I, p. 863. 

“U.S. Foreign Relations, 1907, II, p. 644. 

*Ibid., p. 644. Meetings of the preliminary conference were held in Washington, Sept. 
11 and 16, 1917; the minutes are included in the Minutes of the Central American Peace 
Conference, 1907, pp. 5-11. 

* Minutes of the Central American Peace Conference at Washington, 1907. Prepara- 
tory meetings were held on Nov. 12 and 13. 

*Conferencia Centroamericana de Washington (Managua, 1908), p. xii. 

"The texts of these instruments are to be found in U.S. Foreign Relations, 1907, pp. 
692-711, and in Supplement to this Journat, Vol. 2, pp. 219-265. 

*See Moreno, op. cit., pp. 251-266; Republica de Costa Rica, Memoria de la Secretaria 
de Relaciones Exteriores, 1909, p. viii; 1910, p. ix; 1913, p. xv. 
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of the court contained 28 articles, and a provisional article to which was 
annexed an article or “optional clause” relating to the court’s jurisdiction 
“in order that the legislatures may, if they see fit, include it in this Con- 
vention upon ratifying it.” 23 The convention was supplemented by an addi- 
tional protocol, correcting the text of Article 3. It was to remain in force 
during a period of ten years counted from the date of the latest ratification. 
The ratifications were to be exchanged [deposited] by means of communi- 
cations addressed to the Government of Costa Rica, which was to notify the 
other contracting states. The convention was ratified by El Salvador, Janu- 
ary 20, 1908;24 by Nicaragua, February 15, 1908;75 by Costa Rica, February 
28, 1908;2 by Honduras, March 4, 1908;?7 and by Guatemala, March 12, 
1908.28 These ratifications were duly notified to Costa Rica in accordance 
with the provision in the convention.”® All of the states except Costa Rica 
included the annexed article or “optional clause” in the convention as rati- 
fied.2° On January 10, 1911, a convention was signed at Guatemala City by 
representatives of the five states, changing the seat of the court.*! 

6. Constitution of the Court. By Article 6 of the convention of December 
20, 1907, the court was to consist of five justices, one of whom was to be 
appointed by the Legislative Power of each of the republics. Two substitute 
justices were to be appointed at the same time by the same authority in each 
republic. All appointments were to be for five years. Only jurists were to 
be appointed who possessed the qualifications which the laws of each country 
prescribed for the exercise of high judicial office, and who enjoyed the “ highest 
consideration, both because of their moral character and their professional 
ability.” Attendance of all five justices was required for a quorum of the 
court. The exercise of a profession, or the holding of a public office, was 


"The minutes of the conference state that the annexed article “was approved in the 
form of a recommendation” on Dec. 13, 1907. Minutes, p. 70. 

“Ramirez, Pactos Internacionales de El Salvador (1910), I, p. 84. 

* Convenciones Internacionales de Nicaragua (1913), pp. 146, 182. 

*Coleccién de las leyes y decretos, Republica de Costa Rica, 1908, primer semestre, 
p. 92. * La Gaceta de Honduras, April 1, 1908, No. 3,016, p. 201. 

* Recopilacién de las Leyes de la Republica de Guatemala, 1908-1909, p. 349. 

Ramirez, Pactos Internacionales de El Salvador (1910), p. 116. 

It is not clear whether five ratifications of the annexed article were required to give 
it foree. Mr. Dana G. Munro says that the article was never ratified. The Five Republics 
of Central America, p. 215. The provisional article was expressly mentioned in the 
ratification of Salvador. Ramirez, op. cit., p. 92. Both the provisional and the annexed 
articles are included in the text of the convention published in Convenciones Inter- 
nacionales de Nicaragua, Managua, 1913, p. 155, and in La Gaceta de Honduras, April 
3, 1908, p. 202. The two articles are expressly included in Decree No. 749 of Guatemala, 
March 11, 1908. Recopilacién de Las Leyes de Guatemala, 1910, p. 349. On the other 
hand, no reference to the two articles is made in the text or ratification appearing in 
Coleccién de Leyes y Decretos de Costa Rica, 1908, pp. 92-104. 

* For the text, see Tratados Vigentes de la Reptiblica de Honduras (Tegucigalpa, 1913), 
Part I, pp. 431-432. An English translation is published in U. S. Foreign Relations, 
1911, p. 93. 
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declared to be incompatible with the office of justice (Article 11). As the 
court represented “the national conscience of Central America,” a justice 
might sit on a case in which the state appointing him was a party. A Presi- 
dent and a Vice-President were to be elected (Article 12) at the first annual 
session; in practice these officers were elected each year. The court was to 
organize the personnel of its office by designating a clerk, a treasurer, and the 
necessary subordinate employees; a single officer, called Secretary-Treasurer, 
served from May 25, 1908, to May, 1914, and his successor served from 1914 
until the closing of the court. The minor officials consisted of a first and 
second clerk, a bookkeeper and an archivist. 

During the first five-year period, the justices were as follows: Costa Rica, 
José Astiia Aguilar; Guatemala, Angel Maria Bocanegra; Honduras, Carlos 
Alberto Uclés; Nicaragua, José Madriz (succeeded in 1910 by Francisco 
Paniagua Prado, who was succeeded in 1911 by Daniel Gutiérrez Navas) ; 
El Salvador, Salvador Gallegos (succeeded in 1909 by Manuel I. Morales). 
During the second five-year period, the justices were: Costa Rica, Nicolas 
Oreamuno;*? Guatemala, Angel Maria Bocanegra; Honduras, Saturnino 
Medal; Nicaragua, Daniel Gutiérrez Navas; El Salvador, Manuel Castro 
Ramirez. Of the eleven men who held the office of justice during the ten 
years, only one continued in office for the whole period. Unfortunately, 
the justices of the court seem never to have been looked upon as international 
officials of all five states; instead, they were usually regarded as officials of 
their respective states. This was an inevitable consequence of the provisions 
of the convention of 1907, which established no method for a codperative elec- 
tion of the justices; their appointment by each state gave them a representa- 
tive character. The justices were required by the convention (Article 9) to 
“take oath or affirmation prescribed by law before the authority that may 
have appointed them.” A further circumstance giving the justices a national 
character was that some of them seem to have received their salaries directly 
from the states appointing them. 

7. Salaries and Expenses. The salaries of the justices appointed by states 
other than that in which the court had its seat, were fixed by the convention 
(Article 7) at $8,000 (pesos en oro americana), annually; the salary of the 
justice appointed by the state in which the court had its seat, was to be fixed 
by the government of that state. These salaries were to be paid through the 
Treasurer of the court; the provision (in Article 7) is not clear, but the 
inference is that each state was to bear the salary of the justice which it had 
appointed, though payment was to be effected through the Treasurer of the 
court. In addition, each of the five states was to pay $2,000 (pesos oro) 
annually toward the ordinary and extraordinary expenses of the court. Each 
state bound itself to remit its contribution to the Treasurer of the court, 
quarterly in advance. No provision seems to have been made for the pay- 


“ Apparently, Marciano Acosta, substitute justice, was sitting at the time of the closing 
of the court. 46 Bulletin of the Pan American Union (1918), p. 540. 
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ment of the justices’ traveling expenses.** Though the published accounts are 
somewhat incomplete,** they indicate that some payments were made to 
judges directly by the governments, and that considerable arrears in payments 
existed at various times. 

8. Seat of the Court. By Article 5 of the convention of 1907, it was pro- 
vided that the court should sit in Cartago, Costa Rica, but that it might 
temporarily sit elsewhere. At the beginning, the Government of Costa Rica 
placed a building at the court’s disposition; but at its inaugural session a 
gift by Mr. Andrew Carnegie of $100,000 was announced, to provide a per- 
manent home for the court. This gift was partly used for a building which 
was not yet completed when it was destroyed by earthquake in 1910. The 
headquarters of the court were at once transferred to San José, where all later 
meetings were held. By a convention signed at Guatemala City, January 
10, 1911, Article 5 of the convention of 1907 was amended to provide for the 
seat of the court at San José.*5 An unsuccessful effort was made by the 
municipality of Cartago to secure the return of the court to that city.2® On 
May 22, 1911, Mr. Andrew Carnegie made a second gift of $100,000 for a 
building for the court at San José, to be erected under the supervision of the 
Government of Costa Rica. The construction of the second building was 
completed late in 1917.57 When the court ceased to exist, in March, 1918, 
the possession of this building was handed over to the Costa Rican Govern- 
ment, and it now houses the Costa Rican Ministry of Foreign Affairs. 

9. Sessions of the Court. The inaugural session of the court was opened 
with great ceremony on May 25, 1908,°8 and this became the date for begin- 
ning the sessions of the succeeding years. The earthquake in Costa Rica 
on May 3, 1910, prevented a formal session of the court from that time until 
June, 1911. Except for that interim, the court seems to have remained in 
more or less permanent session, but the records available are so incomplete 
that information is lacking as to the number of meetings actually held. 
Article 49 of the rules adopted on December 2, 1911, provided that “the 
sessions of the Court shall be secret, except as otherwise decided ;” °* no com- 


* Article 9 of the Rules of Court provided for the payment by the court of traveling 
expenses of substitutes. 

™ Anales de la Corte de Justicia Centroamericana, III, Nos. 1-8, p. 14; IV, Nos. 11-18, 
p. 43; V, Nos. 14-16, pp. 109-110; VII, Nos. 19-20, p. 16. 

* For the text of the convention, see U. S. Foreign Relations, 1911, p. 93. It was rati- 
fied by Costa Rica, Jan. 30, 1911; Guatemala, Feb. 20, 1911; El Salvador, March 17, 1911; 
Nicaragua, Dec. 30, 1911; Honduras, March 19, 1912. 

* Repiblica de Costa Rica, Memoria de la Secretaria de Relaciones Exteriores, 1915, 
p. xvii. 

*“The New Palace of the Central American Court of Justice.” 44 Pan American 
Union Bulletin, June, 1917, pp. 734-739. 

* Representatives of the United States and of Mexico participated in the inaugural 
ceremony. 

* Anales, I, No. 4, p. 350; 8 this Journat (Supp., 1914), p. 190. 
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plete procés-verbaux were published in the Anales,*° though Articles 43 and 
44 of the rules required full records to be kept, and to be signed by all the 
justices. 

10. Status of the Justices. The convention of 1907 provided (Article 10) 
that “whilst they remain in the country of their appointment the regular 
and substitute justices shall enjoy the personal immunity which the respec- 
tive laws grant to the magistrates of the Supreme Court of Justice, and in the 
other contracting Republics they shall have the privileges and immunities 
of diplomatic agents.” This was slightly expanded, as to the use of shields 
and flags, by Article 33 of the rules. On September 21, 1908, El Salvador 
recognized the status of the justices and of the substitutes as that of Ministers 
of the first class, assigning to the Secretary of the court the status of a chargé 
daffaires.*1 But the status of the justices was chiefly important in Costa 
Rica, where the seat of the court was located. In 1913, and again in 1916, 
Costa Rica proposed to the other states a permanent arrangement by which 
the justices would be given the status of diplomatic agents of the first class ; #? 
this proposal was viewed by other states as tending to place the justices in 
the position of political representatives. In 1917, in proposing amendments 
to the convention of 1907, the permanent commission of the court suggested 
a clarification of Article 10 of the convention of 1907, “to avoid the difficulties 
which have arisen in practice.” 4% At no time were the privileges and immun- 
ities of the justices made very definite.** 

11. Jurisdiction of the Court. By Article 1 of the convention of 1907, the 
five states bound themselves to submit to the court “all controversies or 
questions which may arise among them, of whatsoever nature and no matter 
what their origin may be, in case the respective Departments of Foreign 
Affairs should not have been able to reach an understanding.” The court 
was also given jurisdiction over cases between a government and an indi- 
vidual who was a national of another state, either if they were cases of an 
international character, or if they concerned alleged violations of a treaty or 
convention; in such cases, it was not necessary that the individual’s claim 
be supported by his own government, but it was essential in a claim against 
a government that local remedies should have been exhausted or that a denial 
of justice should be shown. By common accord any case between a contracting 
government and an individual might be submitted to the court. The court 
might also take jurisdiction over international questions submitted to it by 
special agreement between one of the Central American states and a state 

“Though official, the Anales constitute a magazine of propaganda tendency, rather 
than a record of the court. 

“ Anales, III, Nos. 1-8, p. 10. “Idem, p. 11; V, Nos. 14-16, p. 104. 

* Anales, VII, Nos. 19-20, p. 37. 

“Cj., 8. Basdevant, Les fonctionnaires internationaux (Paris, 1931); L. Preuss, “Dip- 
lomatic Privileges and Immunities of International Agents,” 25 this JournaL (1931) p. 


699; J. Secretan, Les immunités diplomatiques des représentants des Etats membres et 
des agents de la Société des Nations (Genéve, 1928). 
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outside of Central America, but no such question was ever submitted. The 
Rules of Court adopted on December 2, 1911, therefore, distinguished between 
the ordinary and the extraordinary or compromissary jurisdiction of the 
court. By Article 22 of the convention, the court was also given competence 
to determine its own jurisdiction, “interpreting the treaties and conventions 
germane to the matter in dispute, and applying the principles of international 
law.” #° By the “optional clause,” included in the convention as ratified by 
all of the states except Costa Rica, the court was given jurisdiction over con- 
flicts between the legislative, executive and judicial branches of a government 
“when as a matter of fact the judicial decisions and resolutions of the National 
Congress are not respected ;” in such cases Article 4 of the rules required the 
court to be guided by “the public law of the respective state.” Article 18 of 
the convention gave the court power to issue interim orders in any pending 
case “to the end that the difficulty shall not be aggravated and that things 
shall be conserved in statu quo pending a final decision;” this power was 
exercised on several occasions. 

12. Rules of the Court. Article 26 of the convention conferred on the court 
power to formulate rules of procedure and to determine the form and terms 
(plazos) not prescribed by the convention, its decisions being communicated 
to the states. Consideration of the court’s réglement seems to have been 
begun on June 17, 1908,*° but the rules were not adopted until December 2, 
1911.47 It is difficult to account for this delay in formulating the regula- 
tions.*® The rules adopted go beyond the terms of the convention in many 
particulars; the most significant departure was made in Article 4 of the 
rules in the provision that “whenever for any reason the Court shall dis- 
integrate,” that is, lack the quorum of five judges required by Article 6 of the 
convention, “the judges present shall be constituted into a permanent com- 
mission” for the purpose of securing a quorum, attending to correspondence 
and directing the administration. The rules made liberal provision for chal- 
lenging the judges (Article 25) ; laid down strict standards of incompatibility 
(Article 38) ; and outlined the general organization of the court. 

13. Ordinance of Procedure. The ordinance adopted on November 6, 
1912,*® in exercise of the power conferred on the court by Articles 13 and 26 
of the convention, deals with numerous questions also covered by the rules 
of December 2, 1911. It gives detailed prescriptions for the procedure to 
be followed before and by the court. It provides (Article 35) for three kinds 

“This provision seems to have been taken from Art. 48 of the Convention for the 
Pacific Settlement of International Disputes, of July 29, 1899. See Minutes of the Cen- 


tral American Peace Conference of 1907, p. 65. 

“ Anales, III, Nos. 1-8, p. 7. 

“ Anales, I, No. 4, pp. 339-353. An English translation of the rules is published in § 
this Journau (Supp., 1914), p. 179. 

“See the note in Anales, I, No. 4, p. 382. 

“ Anales, II, Nos. 11-16, pp. 193-210. An English translation of the ordinance is pub- 
lished in 8 this Journat (Supp., 1914), pp. 194-213. 
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of judicial resolutions: decisions (sentencias), decrees (autos), and orders 
(providencias). Each action (demanda) had to be admitted before notifica- 
tion to the defendant, which was then given thirty or sixty days for filing its 
answer; this period might be prolonged by twenty days. In arriving at a 
decision, the justices were to vote on interrogatories framed by the President, 
and detailed requirements were laid down (Article 81) as to the record of the 
votes. Each judicial resolution required a majority of the votes; in case no 
majority was possible, Article 23 of the convention provided for calling in 
a substitute justice. The ordinance dealt at length with the challenge of | 
justices, Article 15 envisaging a challenge of all members of the tribunal, for 
which a special deposit of $1,000 was required; and it prescribed in detail 
the manner in which evidence should be presented. 

14. Decisions. The court’s decisions were required by the convention 
(Article 24) to be in writing, with a statement of reasons; this was supple- 
mented by the requirement of a special libro de fallos, in Article 39 of the 
Ordinance of Procedure. Every final or interlocutory decision required the 
concurrence of at least three justices, though if such concurrence could not 
otherwise be attained, the substitute justices were to be called in. The con- 
vention required the decisions to be signed by all the justices of the court; 
but when the first decision was about to be given by the court, two of the 
justices refused to sign it. In most of the decisions, the acts of the court are 
set forth, showing the questions put and the votes of each of the justices on 
each question. The decisions were not published in any uniform style; some 
of the later decisions appear in the Anales. Article 15 of the convention 
provided that the decisions of the court should be final; the Guatemalan 
delegation at the Central American Conference of 1907 was desirous of mak- 
ing it clear that this did not modify the previous agreement for reference to 
arbitration to be conducted by the Presidents of Mexico and the United 
States, in Article 5 of the convention of July 20, 1906;5° a declaration by 
the Guatemalan delegation was entered in the record of the conference of 
December 14, 1907, by which Guatemala reserved “the right of resort to the 
good offices and friendly mediation of their Excellencies, the Presidents of 
the United States of America and Mexico, in the event of any difficulty in the 
execution of the findings” of the court.®! 

15. Law Applicable. The convention provided that on points of fact the 
court was to be governed by its free judgment; on points of law, by the 
“principles of international law.” The Ordinance of Procedure of November 
6, 1912, provided (Article 72) that the court should consider the facts of a 
controversy “with absolute freedom of judgment,” and the questions of law 
involved “ according to the treaties and the principles of law.” In the deei- 
sions of the court, there is little to indicate an attempt to formulate any 
special doctrines of Central American public law, though the views of the 


“Minutes of the Central American Peace Conference, 1907, p. 61. 
"Idem, p. 72. 
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court, particularly in El Salvador v. Nicaragua, were influenced by the tradi- 
tion of federation in Central America. 

16. The Seating of Justice Navas. On the elevation of Justice Madriz to 
the presidency of Nicaragua, Justice Paniagua Prado was elected to fill the 
vacancy and took his seat on the court on January 27, 1910.5° It seems that 
in September, 1910, a new government in Nicaragua desired to relieve Justice 
Prado, and that a telegram signed by four of the justices was sent to the 
Nicaraguan Ministry of Foreign Affairs insisting upon a strict adherence to 
the treaty of 1907.°% Arrears in the payment of his salary to the court by 
Nicaragua caused Justice Prado to return home. On January 13, 1911, the 
Provisional Assembly in Nicaragua elected Daniel Gutiérrez Navas as justice; 
its action was later confirmed by the Assembly, and Justice Navas took the 
oath as a justice of the court. Upon his appearance at San José, the question 
arose whether the election of Justice Navas was valid. On June 22, 1911, 
three justices ruled that his credentials were in proper order, Justice Uclés 
dissenting.5* A storm of public opinion followed, as indicated by letters 
published at the time.» In the case of Salvador Cerda v. Costa Rica, the 
incumbency of Justice Navas was unsuccessfully challenged. He continued 
to serve until the end of the first five-year period, and was reélected in 1913 
for a second period of five years. He was at one time President, and on 
several occasions Vice-President, of the court. 

17. Cases before the Court. Five cases 5* came before the court in each 
of its periods of five years. Of the ten cases, five were brought by individuals, 
and in each of them the plaintiff’s case was declared to be inadmissible. In 
three cases the court itself took the initiative. In only two cases was an 
affirmative judgment rendered. 

(a) Honduras v. Guatemala and El Salvador. This case came before the 
court as a result of its own initiative.5* Having been advised, through the 
instrumentality of the President of Costa Rica, of events indicating an inva- 
sion of Honduras and a protest by Nicaragua against El Salvador which had 
invested these events “with an international character,” the court felt itself 
“bound by its high mission to exhaust the resources of its friendly and well- 

® Anales, I, No. 1, p. 67. 

® These facts are recorded in Protesta del Doctor Francisco Paniagua Prado, Magistrado 
de la Corte de Justicia Centroamericana (Nicaragua, 1911), p. 5. This protest was 
addressed to the court, from Leén de Nicaragua, June 14, 1911. 

% Art. 12 of the rules adopted on Dec. 2, 1911, provided that the appointment of justices 
was an “act of exclusive responsibility of the State” making the appointment. 

® Anales, I, No. 1, pp. 12-99; II, Nos. 1-2, pp. 55-57; ibid., Nos. 6-10, pp. 179-182. 

* Strictly, not all of the matters considered by the court should be called cases. 

In a pamphlet of the World Peace Foundation of February, 1917, concerning the 
“Central American League of Nations,” it is said that states not parties to the difficulty 
haled the actual parties before the court. The telegrams published in Repiblica de Costa 
Rica, Memoria de Relaciones Exteriores, 1909, pp. vii-xi, seem to afford some basis for 
this statement; but the court was not originally seized of the case by Costa Rica, that 
state merely supplying the information on which it acted. 
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intentioned intervention for the maintenance of peace and harmony.” On 
July 8, 1908, telegrams were dispatched to the Presidents of Guatemala, 
El Salvador, Honduras, and Nicaragua, urging a resort to the court; and in a 
telegram to the President of Costa Rica, the use of his offices was urged to the 
end that the conflict might be brought before the court.5* Formal complaints 
were subsequently lodged with the court by Honduras and Nicaragua against 
Guatemala and El Salvador, alleging that protection and encouragement had 
been given to a revolutionary movement in Honduras, claiming a violation 
of neutrality, and asking for interim protection. Two interlocutory decrees 
were issued by the court on July 13, 1908, calling upon Guatemala and El 
Salvador to refrain from military action and to take other measures, and 
calling upon Guatemala, El Salvador, and Nicaragua to maintain the 
status quo and to safeguard their neutrality with respect to the conflict in 
Honduras.5® The final conclusions and decision (sentencia) of the court 
were handed down on December 19, 1908;®° but as the decision was signed 
by only three of the justices, it would seem to have lacked validity as a deci- 
sion under Article 24 of the 1907 convention. Guatemala had entered a plea 
of non-receivability on the ground that no negotiations between the parties 
had been conducted prior to Honduras’ filing a complaint, and hence that the 
court lacked jurisdiction under Article 1 of the convention; this plea was 
rejected. After an examination of the evidence submitted, the court held 
that El Salvador and Guatemala were “ acquitted of the charges” and under no 
liability for damages. A dissenting opinion by Justice Madriz (Nicaragua), 
dated December 28, 1908, was later published privately.* One commentator 
on the case asserted soon afterward that “the Court performed its delicate 
mission under trying circumstances ” and that its intervention had “ prevented 
the outbreak of war in Central America.” ® 

(b) Diaz v. Guatemala. On December 3, 1908, Dr. Diaz, a national of 
Nicaragua, filed a complaint against Guatemala alleging false arrest and 
imprisonment and asking for an indemnity. Deliberations of the court 
were held on January 13 and 16 and on February 3 and 10, 1909; on the last 
date Justices Aguilar, Bocanegra, and Suarez voted against admitting the 
claim, Justices Uclés and Madriz dissenting. Following these deliberations, 


*2 this JourNAL (1908), p. 836. 2 this JouRNAL (1908), p. 838. 

“Published by the court (183 pages), at San José in 1908; also in Libro Rosado de 
El Salvador (1908). For English translations, see 3 this JournaL (1909), pp. 434-436, 
729-736. See also Ramirez, Cinco aitos en la Corte de Justicia Centroamericana (1918), 
p. 31. 

" Defensa por el sefior representante y abogado de Guatemala con motivo de la demande 
del Gobierno de Honduras contra los de El Salvador y Guatemala (Guatemala, 1908). 

“Voto del Magistrado por Nicaragua en la Corte de Justicia Centroamericana (1908), 
San José: Maria v. de Lines. Justice Bocanegra (Guatemala) also gave a separate ex- 
planation of his vote. 

* James Brown Scott, in 3 this Journat (1909), p. 436. See also, Joseph Wheless, “The 
Central American Court of Justice,” 21 Case and Comment (1914), p. 551. 
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the plaintiff unsuccessfully challenged one of the judges, alleging that he had 
furnished a copy of the plaintiff’s complaint to a Guatemalan representative. 
Apparently, no appearance was entered on behalf of Guatemala. In its 
resolution of March 6, 1909, the court held the complaint inadmissible be- 
cause of lack of jurisdiction.** The personal security of the plaintiff while 
in Guatemala was “under the protection of the principles governing the 
Commonwealth of Nations, as international rights of man.” Yet the plaintiff 
had not exhausted his local remedies, and this was a condition of the court’s 
jurisdiction. The court refused to admit, by way of substitute, the allega- 
tion and proof that it was impossible and useless for the plaintiff to pursue 
local remedies, on the ground that this would constitute a defamation on 
Guatemala; travaux préparatoires were resorted to, indicating that such 
an exception had been rejected when the convention of 1907 was framed. 
Though two of the justices dissented in this case, all five of the justices signed 
the resolution. 

(c) The 1910 Revolution in Nicaragua. On April 11, 1910, Justice 
Paniagua Prado (Nicaragua) suggested that the court offer to mediate in the 
Estrada revolution which had been in progress in Nicaragua since the pre- 
vious October. On April 27, 1910, telegrams were sent by the court to the 
leaders of the contending parties in Nicaragua, proposing an armistice for 
eight days to enable the court to mediate; and copies of these telegrams were 
sent to the other Central American states. This action of the court was 
warmly approved by the Secretary of State of the United States.°° The sug- 
gestion of the court was declined by the Nicaraguan leaders. The earthquake 
of May 3, 1910, made it more difficult for the court to continue its activity, 
but after the removal to San José, a “permanent commission” was consti- 
tuted to deal with the matter, consisting of three justices and the secretary. 
Offers of mediation were repeated and declined; on June 27, 1910, the 
President of the court communicated to the leaders a draft of bases for the 
settlement of the dispute; but the draft was not accepted. 

(d) Salvador Cerda v. Costa Rica.** On September 27, 1911, the plaintiff, 
a national of Nicaragua living in Costa Rica, filed a complaint against Costa 
Rica, alleging a denial of the equal rights guaranteed to all Central Americans 
by the Treaty of Washington, and of the rights given to him by the Consti- 
tution of Costa Rica. The plaintiff challenged the legality of Justice Navas’ 
(Nicaragua) incumbency on the court. In its resolution of October 14, 1911, 
the court denied the capacity of the plaintiff to challenge a judge; “only 
the Governments signatories of the Convention establishing the Court have 
the right to raise questions as to the legality of its organization.” The court 


“ Resolucién dictada en la demanda del Dr. don Pedro Andrés Fornos Diaz contra el 
Gobierno de la Repiiblica de Guatemala (San José, 1909). For an English translation, 
see 3 this Journat (1909), pp. 737-747. See also Ramirez, op. cit., pp. 28-41. 

* Anales, I, No. 2, pp. 146-164. **U). S. Foreign Relations, 1910, p. 744. 

* Anales, I, No. 3, pp. 199-214. 
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also held that the plaintiff had not offered proofs of his Nicaraguan nation- 
ality, nor of the deprivation complained of, nor of his exhaustion of local 
remedies. For these reasons, the plaintiff’s demand was rejected. Justice 
Uclés (Honduras) dissented and wrote a dissenting opinion, dealing chiefly 
with the challenge of Justice Navas. There is no indication that the Gov- 
ernment of Costa Rica was represented. 

(e) The 1912 Revolution in Nicaragua. On August 5, 1912, the court 
took cognizance of the existence of a new revolution in Nicaragua and decided 
to set up a commission to visit Nicaragua and to offer mediation if it seemed 
wise. This commission, later called a Peace Commission, consisted of the 
Costa Rican, Salvadorean and Honduran justices and the secretary. On 
August 9, the commission started for Nicaragua, and it left that country with 
its mission unfulfilled, on September 3. Its report to the court, dated October 
6, 1912, charged the Government of Nicaragua with disregard of the attempt 
of the commission to secure peace. Telegrams to the President remaining 
unanswered for several days, the commission decided to approach General 
Mena, one of the leaders of the rebelling forces. On August 21, a conference 
was held with this leader, who agreed to an armistice of not less than five 
days, and stated that he was willing for the members of the commission to 
represent him at Managua with a view to securing peace. He offered to 
assist the commission in procuring transportation. The commission makes 
special mention of the courteous reception accorded to it by the personnel 
of the rebel army. The same friendly treatment was received by the com- 
mission at the hands of General Zeled6n, who also agreed to the arrangements 
for an armistice suggested by the commission, adding a statement to the effect 
that Nicaragua must govern herself, without foreign influence, and that 
all Nicaraguan citizens must be assured of their rights. At Managua, the 
commission received discouraging reports from “various persons in official 
circles,” who declared that the President was determined to crush the revo- 
lution by force and would be strongly opposed to a move for peace. Never- 
theless, on the following day, the commission presented a memorandum to 
the President proposing a five day truce, during which time a conference 
should be held to determine the bases for peace. The commission was later 
received by President Diaz and his Foreign Minister “with irreproachable 
courtesy,” but the proposals of the commission were rejected without dis- 
cussion. Further efforts of the commission were unavailing, and it returned 
toSan José. El Salvador, Honduras and the International Central American 
Bureau congratulated the court on the efforts of the commission.*® The Gov- 
ernment of El Salvador urged the court to take a firm stand in favor of peace, 
but did not institute a proceeding before the court; on October 27, 1912, the 
court replied that it considered further action useless, and the matter was 
closed. 


* Anales, II, Nos. 6-10, pp. 129-150. * Anales, II, Nos. 6-10, pp. 185-192. 
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(f) Felipe Molina Larios v. Honduras.” On November 28, 1913, the 
plaintiff, a national of Nicaragua, filed a claim for imprisonment, illegal 
search and expulsion against Honduras. It was alleged that on his arrival at 
Tela by boat from Costa Rica, the plaintiff had been arrested by order of the 
commandant of the port, held incommunicado for five days, and had later 
been expelled from Honduras by order of the President; also that his luggage 
and correspondence had been examined. The plaintiff excused his failure to 
exhaust the local remedies by alleging his inability to enter Honduras.7!_ The 
court handed down its decision (sentencia) on December 10, 1913, declaring 
the case inadmissible because the claim failed to show that the plaintiff had 
exhausted local remedies. This decision, signed by the five justices, was 
concurred in by the justices of Nicaragua, Honduras and Guatemala; the 
justices of E] Salvador and Costa Rica filed a joint dissenting opinion on De- 
cember 17, 1913, declaring that Article 2 of the convention must be interpreted 
“con criterio humano,” in the sense that it must have been possible to invoke 
the local remedies against such deprivation as the plaintiff alleged. The 
plaintiff having shown that application to Honduras had not been open to 
him, the dissenting justices were of the opinion that the case was within the 
jurisdiction of the court.*? Honduras does not seem to have been repre- 
sented before the court. 

(g) Alejandro Bermidez Nuiez v. Costa Rica.** On December 12, 1913, 
the plaintiff, a Nicaraguan national, filed a claim with the court based upon 
his expulsion from Costa Rica by the government of that country. The 
plaintiff had left Costa Rica by boat and had returned in the same way; on 
his return he was allowed to remain in Costa Rica only fifteen days. 
Habeas corpus having been denied, the plaintiff claimed that the decrees 
against refugees invoked against him applied only to foreigners and not to 
Central Americans, who were given equal rights with Costa Rican citizens 
by Article 6 of the General Treaty of Peace and Amity signed at Washington 
in 1907. The plaintiff asked to have his right to return to Costa Rica de- 
clared, but did not ask for damages. The representative of the Government 
of Costa Rica who appeared before the court renounced the exception of 
inadmissibility under Article 2 of the convention of 1907, concerning the ex- 
haustion of local remedies. Costa Rica based its defence on the fundamental 
right of a state to deny asylum to aliens who constitute a prejudice or danger 
to society, and to prevent any conspiracy or expedition directed against the 
government of a neighboring state with which it is at peace. The decision 


* Anales, III, Nos. 1-8, pp. 26-67. 

7 Art. 2 of the convention of 1907 gives the court jurisdiction in cases brought by in- 
dividuals, “provided that the remedies which the laws of the respective country provide 
against such violation shall have been exhausted or that denial of justice shall have been 
shown.” 

™See also Ramirez, op. cit., p. 61. 

™ Anales, IV, Nos. 9-11, pp. 1-119; Ramirez, op. cit., pp. 82-106. 
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(sentencia) of the court was handed down on April 7, 1914.74 The court 
declared that the claim was without foundation, since residents in a country 
are under obligation to respect its neutrality, and that the Costa Rican decree 
of expulsion was legal in view of the fact that the claim itself manifested the 
part taken by the plaintiff in the revolution against the Government of 
Nicaragua. Dissenting opinions were filed by Justices Ramirez (Salvador) 
and Medal (Honduras), to the effect that the plaintiff had been deprived of 
the rights given to Costa Rican citizens and also to other Central American 
citizens under the terms of the Treaty of Peace and Amity of 1907. 

(h) Election of President Flores of Costa Rica.” On May 7, 1914, five 
individuals, nationals respectively of the five Central American states, by 
cablegram from Guatemala City, lodged with the court a protest against the 
election of Alfredo Gonzalez Flores by the Costa Rican Congress as President 
of Costa Rica. The court was asked to declare the election void as contrary 
to the Constitution of Costa Rica; to order a new election in conformity with 
the Constitution; and to declare that President Jiminez should continue 
until the election of his successor. The court did not recognize this request, 
since it was not presented in the proper form. On June 20, 1914, another 
request in the prescribed form was sent to the court from San José, signed by 
the Guatemalan and Salvadorean citizens in the name of the group. The 
court handed down a unanimous decision (sentencia) on July 3, 1914, declar- 
ing the protest to be inadmissible because it sought intervention in the 
internal affairs of Costa Rica and did not present a case of an international 
character. The action of nullifying an election was essentially a political 
one and, as such, not within the competence of the court; this was particularly 
true as to Costa Rica, since that state had decided in its legislative decree 
of February 25, 1908, not to accept the annexed article of the convention 
of 1907 which gave the court jurisdiction over conflicts between the different 
branches of a government. 

(1) Costa Rica v. Nicaragua.*® On March 24, 1916, the Costa Rican 
Government presented a demand to the court against the Government of 
Nicaragua, alleging that the conclusion of the convention of August 5, 1914,77 
between Nicaragua and the United States of America (called the Bryan- 
Chamorro Treaty), with reference to an interoceanic canal, constituted a 
violation of the rights of Costa Rica under the Cafias-Jerez Treaty of April 
15, 1858,78 the Cleveland Award of March 22, 1888,7° and the General Treaty 

™ Anales, IV, Nos. 9-11, p. 84. 

® Anales, IV, Nos. 11-13, pp. 1-12. See also Ramirez, op. cit., pp. 107-110. 

* Anales, V, Nos. 14-16, pp. 87-103, 122-129; U. S. Foreign Relations, 1916, pp. 841-842, 
843-845; Reptiblica de Costa Rica, Memoria de la Secretaria de Relaciones Exteriores, 
1916, Anezos, pp. 63-137. 

"3 U.S. Treaties and Conventions, p. 2740. 

™Coleccién de Tratados, Repiblica de Costa Rica (1896), p. 149; British and Foreign 


State Papers, p. 1049. 
"U.S. Foreign Relations, 1888, I, p. 456. 
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of Peace and Amity signed at Washington, December 20, 1907. The com- 
plaint of Costa Rica *® dealt at length with Costa Rican protests against the 
convention signed by representatives of the United States of America and 
Nicaragua, at Managua, February 8, 1913, and against the secrecy with which 
it was concluded and later superseded by the convention of August 5, 1914. 
Ratification of this latter convention had been consented to by the United 
States Senate, with express reference to the protests of Costa Rica, Salvador 
and Honduras.®! The court was asked to declare that the Bryan-Chamorro 
Convention violated the rights of Costa Rica in that Costa Rica was not 
consulted and in that its execution would jeopardize her rights of free navi- 
gation of the San Juan River and her rights in San Juan del Norte and Salinas 
Bay ; Costa Rica also claimed that her rights in the ports and maritime waters 
of Nicaragua were jeopardized. The court was asked to say that these viola- 
tions of Costa Rica’s rights rendered the Bryan-Chamorro Convention void, 
because Nicaragua lacked the capacity to enter into it. Costa Rica also 
sought an interlocutory decree for the maintenance of the status quo ante, 
and requested that the Governments of the United States and Nicaragua be 
notified of the action.£2 On April 1, 1916, the Nicaraguan Minister of 
Foreign Affairs addressed a letter to the Secretary of the court, contending 
that the proceedings in the case were void and in violation of the Washington 
Convention of 1907, and asking the court to refuse to consider the com- 
plaint.8 This letter was confirmed in a later communication of April 26, 
1916. The absence of Justice Navas (Nicaragua) prevented the court from 
having a quorum for the consideration of the Costa Rican complaint until 
April 24, 1916. On May 1, 1916, the court adopted a resolution,®* Justice 
Navas dissenting, reciting that it had jurisdiction of the complaint, and that 
the requirement of the exhaustion of diplomatic negotiations had been met; 
it was resolved that the complaint be received, that Nicaragua be notified 
and called upon to answer within sixty days, and that in the interim Costa 
Rica and Nicaragua should maintain the status quo ante. The court refused, 
however, to order a notification to the United States “because that govern- 
ment is not a party to this litigation.” Each of the justices filed separate 
opinions.®> 

In spite of the resolution of the court, of which the two governments were 


” Before the Central American Court of Justice, the Government of Costa Rica against 
the Government of Nicaragua (Printed at National Printing Office, San José, Costa Rica). 
An English translation of Costa Rica’s petition was published at Washington in 1916, 
by Gibson Brothers. 

“On Feb. 18, 1916. 3 U.S. Treaties and Conventions, p. 2742. 

“On March 27, 1916, the Costa Rican Minister in Washington notified the Secretary 
of State of the United States that the proceeding had been instituted. U. S. Foreign 
Relations, 1916, p. 837. 

*U.S. Foreign Relations, 1916, p. 843. 

* Anales, V, Nos. 14-16, pp. 87-89; U.S. Foreign Relations, 1916, p. 841. 

* Anales, V, Nos. 14-16, pp. 90, 95, 98, 100, 102. 
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informed, the Governments of the United States and Nicaragua proceeded 
to the exchange of the ratifications of the Bryan-Chamorro Convention on 
June 22, 1916.86 On August 1, 1916, the Nicaraguan Government addressed 
an answer to the Secretary of the court,§? again denying the competence of 
the court, and stating that if the court insisted upon taking an adverse deci- 
sion, Nicaragua would not abide by it. This communication seems to have 
reached the court on August 25. Meanwhile, on August 16, the court had 
granted an extension of twenty days for Nicaragua’s reply. On August 31, 
1916, the court declared that the cause was ready for hearing, and set Septem- 
ber 11 as the date for a hearing. Representatives of Costa Rica appeared 
on that date, but no appearance was made in behalf of Nicaragua, whose 
protest against the court’s assumption of jurisdiction seems to have been 
repeated on September 7 and 9. On September 22, fourteen interrogatories 
framed by the President were voted on by the five justices: on the jurisdiction 
of the court, the five justices voted affirmatively; on most of the queries, 
however, the Nicaraguan justice was a minority of one. The decision 
(sentencia) of the court was formulated on the basis of these votes, and was 
signed by the five justices and handed down on September 30, 1916.85 Justice 
Navas (Nicaragua) delivered a dissenting opinion.8® The decision affirmed 
the competence of the court, and declared that “the Government of Nica- 
ragua has violated, to the detriment of Costa Rica, the rights granted to 
the latter by the Cafias-Jerez Boundary Treaty of April 15, 1858, the Cleve- 
land Award of March 22, 1888, and the Central American Treaty of Peace 
and Amity of December 20, 1907.” No declaration was made as to the 
validity of the Bryan-Chamorro Convention. 

Following the announcement of the decision, a spirited exchange of com- 
munications took place between the Nicaraguan Government and the Secre- 
tary of the court,® throughout which the former reiterated its refusal to 
abide by the decision. On November 9, 1916, the Secretary of the court re- 
viewed the whole matter in a communication sent to the Governments of 
Costa Rica, Guatemala, Honduras and El Salvador.®! On November 24, 
1917, Nicaragua addressed a statement of her attitude to the governments of 
other Central American states.®” 

(j) El Salvador v. Nicaragua. On August 28, 1916, the Government of 
El Salvador filed with the court a complaint against Nicaragua, asking that 


“U.S. Foreign Relations, 1916, p. 849.  Anales, V, Nos. 14-16, p. 122. 

* Anales, V, Nos. 14-16, pp. 130-176. English translations are published in U. S. Foreign 
Relations, 1916, p. 862; 11 this Journa (1917), p. 181. The latter translation, reproduc- 
ing a translation published by the Costa Rican Legation in Washington, seems to 
anne erroneously that Justice Navas was not present when the decision was handed 

own. 

* Anales, V, Nos. 14-16, p. 177. U.S. Foreign Relations, 1916, p. 888. 

"U. S. Foreign Relations, 1916), p. 893; 11 this Journau (Supp. 1917), p.3. For the re- 
plies to this communication, see Anales, VI, Nos. 16-18, pp. 1-6. 

“U.S. Foreign Relations, 1917, p. 1104. 
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Nicaragua be enjoined from fulfilling the obligations undertaken in the con- 
vention signed with the United States of America on August 5, 1914, and ask- 
ing for a preliminary injunction against any disturbance of the status quo ante 
by Nicaragua.** El Salvador contended that the convention would violate 
her rights of condominium in the Gulf of Fonseca,®* which was said to belong 
to the category of “historic bays”; that the convention was contrary to 
Article 2 of the General Treaty of Peace and Amity of December 20, 1907, 
as well as to Article 2 of the Constitution of Nicaragua. Correspondence 
with the United States and Nicaragua was set out in the appendices. The 
original complaint relied upon the failure of Nicaragua to reply to a protest 
of May 4, 1916; an amendment to the complaint dealt with the Nicaraguan 
reply later received, and concluded that the diplomatic negotiations had been 
exhausted without a settlement. Additions to the complaint contended that 
the lease of the Great Corn and Little Corn Islands would violate Articles 
2 and 9 of the general treaty of December 20, 1907. By a resolution of Sep- 
tember 6, 1916,®5 from which Justice Navas (Nicaragua) dissented, the court 
admitted the complaint, and declared that negotiations had been exhausted; 
it ordered Nicaragua to be notified and to reply within sixty days, and 
directed the two parties to maintain the status quo ante until a final decision 
should be pronounced. By a resolution of October 2, 1916, the court admit- 
ted the additions to the Salvadorean complaint “in obedience to the universal 
rules of legal procedure.” The period for the filing of a reply was later ex- 
tended by twenty days, during which an appearance was entered on behalf 
of Nicaragua. The defense of Nicaragua was put in on February 6, 1917; 
it denied the jurisdiction of the court on the ground that a third state was 
involved, and asserted that diplomatic negotiations had not been exhausted 
on the claim actually presented by El Salvador. Various documents were 
filed by Nicaragua as evidence. On February 9, 1917, the court declared 
that the time-limits had expired, and fixed February 19 as the date for the 
hearing. On that day, representatives of both El Salvador and Nicaragua 
presented oral arguments to the court.°* On March 2, the justices voted on 
24 interrogatories framed by the President; Justice Navas (Nicaragua) voted 
with the other judges in favor of the court’s jurisdiction, but on many of the 
questions he was in a minority of one. The decision (sentencia) of the court, 


* The text of the complaint, which bore the date of Aug. 14, 1916, is not published in 
the Anales. It may be found in Libro Rosado de El Salvador (San Salvador, 1916). An 
English translation is published in U. 8S. Foreign Relations, 1916, p. 853. 

“Salvador’s claim of a condominium with Nicaragua and Honduras led to a protest 
by the latter, which refused to admit any condominium “in the waters of Fonseca Bay 
which correspond to Honduras.” U.S. Foreign Relations, 1916, p. 890. 

* Anales, V, Nos. 14-16, pp. 229-231; VI, Nos. 16-18, pp. 7-9. 

* Anales, VI, Nos. 16-18, pp. 21-95; Alegato verbal de Senor Guerra, abogado del 
Gobierno de El Salvador en la vista del juicio promovido contra el Gobierno de Nicaragua 
(San José, 1917). 
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signed by the five justices, was handed down on March 9, 1917,°7 and on March 
12, 1917, Justice Navas (Nicaragua) filed a dissenting opinion.®® 

The court declared its competence to deal with the matter and overruled the 
exception taken by Nicaragua; it held that “ by the concession of a naval base 
in the Gulf of Fonseca, the Bryan-Chamorro Convention of August 5, 1914, 
menaces the national security of El Salvador and violates her rights of 
condominium in the said Gulf,” and violated Articles 2 and 9 of the General 
Treaty of Peace and Amity of December 20, 1917; it also held that “the Gov- 
ernment of Nicaragua is under the obligation—availing itself of all possible 
means provided by international law—to reéstablish and maintain the legal 
status that existed prior to the Bryan-Chamorro Convention.” On March 
10, 1917, the representative of Nicaragua filed a protest, declaring that the 
decision was null and void and could not be respected by his government.*® 
On April 16, 1917, the Nicaraguan Ministry of Foreign Affairs also addressed 
the court in this sense. On July 14, 1917, the court replied to this com- 
munication, and on September 20, 1917, the court requested the govern- 
ments of Costa Rica, Guatemala and Honduras to give their moral support 
to the end that the decision might be respected by Nicaragua. On November 
24, 1917, Nicaragua addressed a note to each of the other states explaining 
and justifying its attitude. 

18. The Bryan-Chamorro Convention. Following the conclusion of the 
Hay-Pauncefote Treaty between the United States and Great Britain, on 
November 18, 1901, several attempts were made by the United States and 


Nicaragua to conclude a treaty or convention which would provide for the 
United States some protection against the building of a second interoceanic 
canal to compete with the Panama Canal, and for Nicaragua funds with 
which to rehabilitate its depleted treasury. A convention signed at Wash- 
ington on June 6, 1911, was not ratified.1°* A second convention signed at 
Managua, February 8, 1913, also failed of ratification.1°%* A third conven- 
tion was signed at Washington, August 5, 1914, by Secretary of State Bryan 


” Anales, VI, Nos. 16-18, pp. 96-170. An English translation of the decision is published 
in 11 this Journau (1917), p. 674; and in U.S. Foreign Relations, 1916, p. 862. 

* Anales, VI, Nos. 16-18, p. 171. 

"Idem, p. 199. 1 Anales, VII, Nos. 19-20, p. 18. 

™U.§. Foreign Relations, 1917, p. 1104. This note was in marked contrast to the 
attitude of the Nicaraguan delegation at the conference of 1907. Conferencia Centro- 
americana de Washington (Managua, 1908), pp. xii-xv. 

™ For the text, see 5 this Journat (Supp., 1911), pp. 291-293. 

The negotiation of this convention was conducted with considerable secrecy. A text 
is published in Appendix L to the claim of Costa Rica against Nicaragua, before the 
Central American Court of Justice. (An English translation of this claim was published 
by Gibson Brothers, Washington, 1916.) A spirited defense of the convention, entitled 
“American Policy in Nicaragua,” by George T. Weitzel, one of the signers, is published 
in Senate Document No. 334, 64th Congress, Ist session. See also George A. Finch, “The 
Treaty with Nicaragua Granting Canal and Other Rights to the United States,” 10 
this Journat (1916), p. 344. 
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and the Minister of Nicaragua at Washington, Mr. Chamorro, and ratifica- 
tions were exchanged on June 22, 1916.1°* By this convention, Nicaragua 
granted to the Government of the United States “in perpetuity .. . the ex- 
clusive proprietary rights necessary and convenient for the construction, op- 
eration and maintenance of an interoceanic canal by way of the San Juan 
River and the great Lake of Nicaragua or by way of any route over Nicara- 
guan territory.” For the protection of these rights, Nicaragua leased to the 
Government of the United States for a period of 99 years Great Corn Island 
and Little Corn Island, in the Caribbean Sea, and granted for a similar term 
the right to establish, operate and maintain a naval base at any place to be 
selected by the United States “on the territory of Nicaragua bordering upon 
the Gulf of Fonseca.” These leases and grants were renewable at the 
option of the United States for a further period of 99 years. It was further 
provided that the territory leased and the naval bases were to be subject ex- 
clusively to the laws and sovereign authority of the United States during 
the period and its possible extension. It was in consideration of these various 
stipulations that the United States agreed to pay Nicaragua $3,000,000 on 
the date of the exchange of ratifications; this sum was later paid. When 
the Senate of the United States gave its advice and consent to the ratification 
of the convention, on February 18, 1916, the resolution referred to the protests 
of Costa Rica, Honduras and El Salvador, and the action was taken with the 
understanding “that nothing in the said convention is intended to affect any 
existing right” of any of these states. A proclamation by the President of 
the United States, of June 24, 1916, recited that “the said understanding 
has been accepted by the Government of Nicaragua.” 

Various states protested against the convention of 1913 or that of 1914, 
as affecting their interests: 

(a) Colombia. On August 9, 1913, Colombia made a formal protest to 
Nicaragua against the proposed lease of the Great Corn and Little Corn 
Islands, claiming that these islands were Colombian territory.1°° On Feb- 
ruary 6, 1916, Colombia protested to the United States that Great Corn 
Island and Little Corn Island were territory of Colombia and not of 
Nicaragua, relying upon the award rendered by the President of France on 
September 11, 1900.1°° In reply to this, the United States referred to a state- 
ment made by the French Minister of Foreign Affairs which seemed to limit 
the scope of the award of 1900.1°7 

(b) Costa Rica. The protests of Costa Rica to the United States were 
based on the incapacity of Nicaragua to enter into such a convention and the 


™ For the English text, see 3 U. S. Treaties and Conventions, p. 2740. A Spanish text 
may be found in El Golfo de Fonseca y el Tratado Bryan-Chamorro, Documentos 
Oficiales, Ministerio de las Relaciones Exteriores de El Salvador (San Salvador, 1917), 
p. 61. For comment see Luis Anderson, “El Tratado Bryan-Chamorro,” Anales, VII. 
Nos. 19-20, p. 43. 261). S. Foreign Relations, 1913, p. 1032. 
1). S. Foreign Relations, 1916, p. 812. * Idem, p. 833. 
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“contemptuous slight” of Costa Rica’s rights.°° The reply of the Secretary 
of State was that the United States was willing to enter into a similar treaty 
with Costa Rica. Later, the United States contended that the Washington 
treaties of 1907 had not affected the relations of the United States with Costa 
Rica under a protocol of December 1, 1900; Costa Rica seems to have denied 
the validity of this protocol.1°® Costa Rica also protested to Nicaragua, 
especially with reference to the 1913 convention. The Costa Rican case 
against Nicaragua, in the Central American Court of Justice, was based upon 
Article 6 of the Cafias-Jerez Treaty of April 15, 1858, providing for her en- 
joying perpetual rights of free navigation on certain parts of the San Juan 
River; and upon Article 8 of the same treaty providing for Nicaragua’s con- 
sultation with Costa Rica with reference to any agreements for canalization 
or transit. The latter provided that “in the event that the enterprise should 
cause no injury to the natural rights of Costa Rica, that [her] opinion shall be 
advisory.” This article was interpreted in the Cleveland Award of March 
22, 1888, somewhat broadly. In the court, four of the justices were of the 
opinion that “the Government of Nicaragua, by virtue of the eighth article of 
the Cafias-Jerez Treaty, [was] under the obligation to consult, in advance, 
the opinion of the Government of Costa Rica respecting injuries that might 
result to the latter in connection with the concessions contained in the Bryan- 
Chamorro Treaty.” This conclusion seems inescapable. Costa Rica also 
relied, before the court, upon Article 9 of the Treaty of Peace and Amity of 
1907, which provided that merchant ships of each state shall be considered 
upon the sea along the coasts and in the ports of all of the states as national 
vessels, enjoying the same privileges as the latter. Four of the justices of 
the court were of the opinion that the Bryan-Chamorro Convention violated 
Costa Rica’s rights under this article, a conclusion which it is difficult to 
sustain. 

(c) Honduras. The resolution of the Senate of the United States of Feb- 
ruary 18, 1916, referred to a protest by Honduras. No other record of this 
protest is available to the writer.1° 

(d) El Salvador"! On October 21, 1913, El Salvador protested to the 


“U.S. Foreign Relations, 1913, p. 1022; 1914, pp. 959, 962, 967; 1915, p. 1110; 1916, pp. 
811, 814, 818. An account of Costa Rica’s protests to the United States and to Nicaragua 
is also given in Repiblica de Costa Rica, Memoria de la Secretaria de Relaciones 
Ezteriores, 1913, pp. viii-xv; 1915, p. xii; Anezos, 1915, p. 58. 

“ Tdentical protocols were signed by the United States with Costa Rica and Nicaragua, 
Dec. 1,1900. 1 U.S. Treaties and Conventions, p. 351; 2 idem, p. 1290. In a memorandum 
entitled “The Disturbing Influence in Central America of the Nicaraguan Canal Treaty 
with the United States of America” (Washington, 1917), Mr. Chandler P. Anderson 
argues that these protocols were never in force. 

™ The writer is informed that no record of a protest by Honduras exists in the archives 
of the Department of State in Washington. 

™ At an earlier period, El Salvador had urged the construction of a Nicaraguan Canal 
by the United States. U.S. Foreign Relations, 1883, p. 57. 
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United States against the proposed acquisition by the latter of a base in 
the Gulf of Fonseca.’* This protest was renewed on February 9, 
1916 ;*** special reliance was placed on Article 3 of the general treaty of 1907, 
relating to the neutrality of Honduras.'* In its protest to Nicaragua, of 
April 14, 1916, El Salvador contended that the Bryan-Chamorro Convention 
would seriously injure the “ primordial” interests “ not only of this Republic, 
but of all Central America.” This contention was renewed before the Central 
American Court of Justice, the interest referred to as “ primordial” being the 
interest of each Central American state in a federation which would embrace 
the whole territory of Central America, undismembered by any cession. El 
Salvador also contended before the court that the convention endangered her 
security, and cited the Magdalena Bay resolution adopted by the United 
States Senate in 1912; this contention was sustained by four justices of the 
court. The principal reliance, however, was on the condominium in the 
Gulf of Fonseca; on this point, four justices of the court admitted the existence 
of a condominium, E] Salvador’s rights in which were held to be violated by the 
Bryan-Chamorro Convention. In this connection the court cited the award 
in the North Atlantic Coast Fisheries arbitration. El Salvador also relied on 
Article 2 of the Treaty of Peace and Amity of 1907, which declared that 
“every disposition or measure which may tend to alter the constitutional 
organization” of any state “is to be deemed a menace to the peace” of the 
five republics; on this point four justices agreed that “the concessions for a 
naval base in the Gulf of Fonseca and the lease of Great Corn Island and 
Little Corn Island” constituted a violation of Article 2, for “under the prin- 
ciples of public law there is an alteration of constitutional order—in perhaps 
its most serious and transcendental form—when a state supplants, in all or 
part of the national territory, its own sovereignty by that of a foreign coun- 
try.” El Salvador also contended before the court that the convention of 1914 
violated Article 9 of the Treaty of Peace and Amity of 1907; this contention 
was likewise sustained by the votes of four justices of the court. 

The Central American Court of Justice refused to pronounce the Bryan- 
Chamorro Convention to be void, though on El Salvador’s complaint it de- 
clared that Nicaragua had an obligation to restore the status quo ante. Its 
judgments that treaty rights of Costa Rica and of El Salvador had been vio- 
lated by Nicaragua might have had as consequence that these states are en- 
titled to reparation from Nicaragua, and may be of importance in a future de- 


“21. §. Foreign Relations, 1913, p. 1027. In 1917, the Ministry of Foreign Affairs of El 
Salvador published a collection of documents, entitled El Golfo de Fonseca y el Tratado 
Bryan-Chamorro. A “Manifesto from the Salvadorean People in Central America to 
the People of the United States,” Sept. 30, 1913, may be some indication of public opinion 
in El Salvador. 


48U).S. Foreign Relations, 1916, p. 815. 
™4On the neutrality of Honduras, see Salvador Rodriguez Gonzalez, “The Neutrality 


of Honduras and the Question of the Gulf of Fonseca,” 10 this Journau (1916), p. 509. 
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termination of the extent of the rights acquired by the United States under 
Nicaragua’s grants. Nicaragua’s capacity to enter into the Bryan-Chamorro 
Convention can hardly be denied, however, even though it may have lacked 
power to grant all that it purported to grant. Hence there can be little ques- 
tion of the validity of the Bryan-Chamorro Convention in international law, 
whatever question may arise as to its effect. The political desirability of the 
convention, from the viewpoint of Nicaragua or of the United States, is 
outside the scope of this inquiry. An epilogue to this chapter of history was 
written on February 1, 1923, when a protocol was signed by representatives 
of the United States and Costa Rica, providing for consultation by the former 
with the latter as to the latter’s interests involved in the possible construction 
of a Nicaraguan canal by the United States;!!° this protocol has not been 
ratified, however. 

19. Closing of the Court. The convention of 1907 which created the court 
provided (Article 17) that it should be considered to be “always in force 
during the term of ten years counted from the last ratification.”’ The last 
ratification was effected by Guatemala, on March 12, 1908. The General 
Treaty of Peace and Amity of 1907 provided (Article 19) that it should 
remain in force for ten years, counted from the day of the exchange of ratifica- 
tions, and that if one year before the expiration of this term, none of the 
parties had given special notice of intention to terminate the treaty, the period 
of ten years should be extended until one year after such notice. The con- 
vention of 1907 contained no corresponding article. On March 9, 1917, the 
Minister of Foreign Affairs of Nicaragua gave notice of an intention to 
terminate the convention of 1907 relating to the court, apparently in the 
apprehension that a year’s notice was required.44® Since the convention of 
1907 and the general treaty of 1907 both related to the court, it was the view 
of the Salvadorean Government that the one could only be denounced with the 
other.117 Article 27 of the convention provided for a conference if any 
change of the political status of any of the states caused a suspension of 
the court; the desirability of such a conference was discussed during the 
summer of 1917, without any result. This left the provision limiting the 
duration of the convention to operate, and the convention therefore ceased to 
be in force on March 12, 1918. On that date, the court held its closing session 
and decided to hand over its archives and property to the Costa Rican 
Government.118 

20. Effort to Revive the Court. Throughout the later months of 1917 
negotiations were under way with a view to a possible extension of the con- 


™ See Jesse S. Reeves, “ Clearing the Way for the Nicaragua Canal,” 17 this JourNAL 
(1923), p. 309. ue), §. Foreign Relations, 1917, p. 30. 

™ Idem, p. 31. By Art. 1 of the Tacoma Agreement of Aug. 20, 1922, Honduras, El 
Salvador and Nicaragua, declared that the Treaty of Peace and Amity of 1907 should be 
regarded as being in force beginning from that date, pending its revision. Conference on 
Central American Affairs, 1923, p. 6. 481). S. Foreign Relations, 1918, p. 247. 
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vention of 1907.11 On July 17, 1917, the Government of Costa Rica ad- 
dressed the governments of the other states, except Nicaragua, proposing that 
a conference be held at San José on September 15 to extend the life of the court 
and to revise generally the Washington conventions. The Honduran reply 
accepted the idea of a conference and suggested a reconsideration of the pro- 
posal of union of the five states. El Salvador was likewise favorable to the 
holding of a conference, and suggested to the United States on August 23, 
1917, that it send representatives to such a conference; a similar suggestion 
was also made to Mexico. The United States declined the suggestion because 
of its non-recognition of the Tinoco Government in Costa Rica. October 12 
was later set as a date for the proposed conference; but it was never held. 
The justices of the court took cognizance of these negotiations, some of the 
communications exchanged by the governments having been placed before 
the court directly. On October 6, 1917, the Secretary of the court, in a com- 
munication to the Minister of Foreign Affairs of El Salvador, set forth the 
reforms proposed by the permanent commission of the court composed of 
the justices of Guatemala, Honduras and El Salvador.!*° These proposals 
dealt with the following matters: Clarification of the provision of Article 
1 of the 1907 convention as to exhaustion of efforts at diplomatic settlement, 
and of the requirement for private persons to exhaust local remedies; pro- 
vision for arbitrators to be appointed by states outside of Central America 
when parties before the court; provision for a permanent commission to 
take certain action without the concurrence of all of the justices; provision 
as to the diplomatic status of justices; provision for rotation in the office of 
president; amendment of Articles 14 and 15 to provide for filing of proofs 
after the filing of complaints; more flexible provisions for the calling of sub- 
stitutes to constitute a quorum; relief from the necessity of a signature of 
each decision by all the justices; provision for securing moral support for 
the court’s decisions; amendment of the General Treaty of Peace and Amity 
to provide for equality of Central Americans in civil and political rights, based 
on residence, and to forbid any state to enter into treaties affecting other 
states without previous consent. 

21. Successor to the Court. Several years elapsed after the closing of the 
Central American Court of Justice before any attempt was made to establish 
a successor to it. In the Treaty of Union signed at San José, January 19, 
1921, on behalf of Costa Rica, Guatemala, Honduras and El Salvador, pro- 
vision was made (Article 5, section e) for a Supreme Court of the Federation, 
with a competence to deal with legal differences between two or more states.’ 
This treaty was ratified by three states, and therefore came into force accord- 
ing to its terms on May 12, 1921. A “Political Constitution of the Republic 


U.S. Foreign Relations, 1917, pp. 39-45. 2” Anales, VII, Nos. 19-20, pp. 32-42. 

™ For the text of the treaty, see Supplement to this JournaL, Vol. 15 (1921), PP. 
328-335; 5 League of Nations Treaty Series, p. 19; 1 Hudson, International Legislation, 
p. 600. 
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of Central America” was adopted at Tegucigalpa, September 9, 1921; 12? 
but the plans for establishing the federation were abandoned soon after that 
date.}28 

At a Conference on Central American Affairs, held in Washington from De- 
cember 4, 1922, to February 7, 1923, the 1907 treaties and conventions were, 
to a large extent at least, superseded by a series of twelve new treaties and 
conventions, signed on February 7, 1923. These included a treaty of peace 
and amity,!** a convention for the establishment of an International Central 
American Tribunal, and a convention for the establishment of international 
commissions of inquiry (to which the United States was also a party).12> By 
the former convention, the states bound themselves to submit to the tribunal 
envisaged “all controversies or questions which now exist between them or 
which may hereafter arise, whatever their nature or origin,” if they are not 
settled diplomatically or referred to other arbitration; but questions or con- 
troversies “which affect the sovereign and independent existence” of any 
state were excluded. 

The new International Central American Tribunal was to be constituted 
from time to time as occasion might arise, and was to consist of persons to be 
selected from a permanent list of thirty jurists. Each of the five states was 
to name six persons for this list, four to be its nationals and two to be selected 
from lists submitted by the United States and by other Latin-American 
states; the selections were to be communicated to the Ministry of Foreign 
Affairs of Honduras. Persons named on the permanent list were to serve 
for five years, and they were to enjoy the rank, privileges and immunities of 
ministers plenipotentiary while serving on the tribunal. In case a state 
should desire to submit a dispute to the tribunal, notice is to be given to the 
other state, and a protocol is to be signed “in which the subject of the disputes 
or controversies shall be clearly set forth”; each state is to select an arbitrator 
from the permanent list, though it may not select one of its own appointees, 
and a third arbitrator is to be selected by the interested governments, or that 
failing by the other arbitrators, or that failing by lot. Two or more states 
having a common interest are to be considered as a single party for organiz- 
ing a tribunal. If it should prove impossible to agree on a protocol, an 
alternative method of organizing the tribunal is provided. No permanent 
seat was fixed for the tribunal; and no provision was made for a permanent 
budget, the expense of the tribunal in each case to be borne by the parties. 
Decisions are to be taken by majority vote, and two annexes to the convention 
set forth elaborate rules of procedure, those in one annex being Articles 63-84 


™ La Gaceta de Honduras, Sept. 29, 1921, pp. 873-883. 

™ See 11 League of Nations Treaty Series, p. 393. 

™ The treaty of 1907 seems to have been denounced by Nicaragua in 1920. 
. ™ For the texts, see Supplement to this Journau, Vol. 17 (1923), pp. 70-132; Proceed- 
ings of the Conference of 1923, pp. 287, 296, 392; 2 Hudson, International Legislation, 
pp. 901, 908, 985. 
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of the Convention on the Pacific Settlement of International Disputes, signed 
at The Hague, October 18, 1907. The convention was ratified by four states, 
and came into force on March 12, 1925, the date of the third ratification. 
El Salvador declined to ratify. The convention is to remain in force until 
January 1, 1934, ‘regardless of any prior denunciation, or any other cause”; 
and thereafter, it is to continue in force until one year following any state’s 
notification of an intention to denounce it, though one or two denunciations 
shall not terminate the convention for other states so long as the latter remain 
three in number. The failure of El Salvador to ratify the convention may 
have crippled the attempts to put its provisions into effect. The permanent 
list has never been completed,!*° and no tribunal has been organized under the 
convention to deal with any dispute.!** The terms of the convention may 
now be affected by the general arbitration treaty of January 5, 1929, and the 
general conciliation convention of the same date, both of which have been 
ratified by some of the Central American states. 

The convention of 1923 may be taken as an admission that the convention 
of 1907 was too ambitious. The latter followed the model of the project for 
a Permanent Court of Arbitral Justice which was promulgated at The Hague 
in 1907; while the former is modelled on the Permanent Court of Arbitration. 
The creation of the Permanent Court of International Justice seems to have 
had little influence on this effort in Central America; indeed the Protocol of 
Signature of December 16, 1920, has never been signed by Honduras, and 
though it was signed by the four other states, only El Salvador has ratified 
it and her ratification was not deposited at Geneva until August 29, 1930, 
on the eve of the general election of judges of the court. It will be of interest 


“* Fifteen nominations were made by the Government of the United States in com- 
pliance with Article 3 of the convention. 20 this JourNAL (1926), p. 142. Costa Rica, 
Guatemala and Nicaragua each designated six persons. U.S. Treaty Information Bul- 
letin No. 15, p. 1. Apparently no designations have been made by Honduras and El 
Salvador. In connection with the boundary dispute between Guatemala and Honduras, 
the government of the latter relied upon the non-existence of a complete list in refusing 
to submit the dispute to the International Central American Tribunal. 

#7In June, 1928, the Government of the United States suggested that a boundary dis- 
pute between Guatemala and Honduras be referred to the tribunal created under the 
convention. By a treaty signed at Washington on July 16, 1930, of which ratifications 
were exchanged October 15, 1931, the Governments of Guatemala and Honduras agreed 
to an arbitration of their boundary dispute by a special tribunal. The parties were unable 
to agree as to the capacity in which this tribunal should act, and a preliminary question 
was formulated to enable the tribunal to decide whether it should act as the Interna- 
tional Central American Tribunal created by the convention of February 7, 1923, or as 
a special boundary tribunal. On January 8, 1932, the special tribunal, consisting of Chief 
Justice Charles Evans Hughes, Luis Castro-Urefia, and Emilio Bello-Codesido, decided 
this preliminary question, holding that it was bound to act as a special boundary tribunal 
and not as the International Central American Tribunal. Guatemala-Honduras Bound- 
ary Arbitration, Opinion and Judgment of the Special Tribunal on the Preliminary 
Question, Washington, 1932. 
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to see what action is taken by the Central American states in 1934, when the 
continuance of the convention of 1923 may be in question. 

22. Appreciation of the Court. It would seem that the Central Ameri- 
can Court of Justice was doomed to failure from the outset. The provisions 
of the convention of 1907 gave it no chance to succeed, and opened to the 
justices temptations which were bound to wreck their efforts. In the first 
place, the justices were given no independent position; even if the five-year 
term was not too short, the method of selection, the national oath, and the way 
in which salaries were paid, prevented their enjoying sufficient independence 
of their governments. The deposing of Justice Paniagua Prado in 1910 indi- 
cates that they had no security of tenure. In the second place, the jurisdic- 
tion of the court was too large.!*8 Even if it was proper, in view of the 
widespread conception of Central America as a unit, to allow individuals to 
bring suits against governments, it was improper to give the justices the 
temptation to initiate proceedings on the court’s own responsibility, and the 
optional clause accepted by four states was merely a courting of trouble. 
Contemporary opinion in Central America seems to have regarded the court 
not simply as a judicial institution, but also as a political agency for con- 
ciliation and mediation and for the maintenance of peace. Was it not the 
guardian of “the national conscience of Central America”? No court could 
hold a judicial prestige which undertook the offices assumed by the court in 
the revolutions in Nicaragua in 1910 and 1912. In 1917, a Nicaraguan com- 
munication to the United States accused the court of having “ degener- 
ated . . . into a center of lively intrigues.”!?® In the third place, the court 
never developed a satisfactory procedure. The extent of its jurisdiction was 
such that its requirement of a preliminary determination of admissibility 
may have been necessary, but it was surely a mistake to make that deter- 
mination without the ordinary safeguards of judicial action. 

Nor can it be said that the court exercised any great influence during its 
short lease of life. None of the five cases in which individuals were parties 
was a case of great practical importance, and the fact that all of them were 
dismissed or declared to be inadmissible robs them of any great significance 
in the development of the court’s jurisprudence. Of the five so-called cases 
in which only states were parties, three were undertaken on the court’s own 
initiative and were of no jurisprudential importance; two of these cases were 
very properly before the court and presented problems of a legal nature 
which might have given tests of its usefulness except for the fact that in 
both the ambitions of an overshadowing outside state deprived the action 
of the court of reality. 

Yet it is a matter for regret that this experiment in the administration of 
international justice was so short-lived, and that the convention of 1907 was 
not revised and renewed in 1917. This was the first international court in 


See Jean Eyma, La Cour de Justice Centre-Américaine (Paris, 1928), pp. 40-58. 
U.S. Foreign Relations, 1917, p. 35. 
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modern history to be endowed with continuing functions. It had behind it a 
tradition of solidarity in Central America. Its creation followed a period 
of frequent international dissension. It was called upon to meet a real 
and pressing need. Its experience during ten years ought to have been made 
the basis for changes in its constituent law, and the suggestions made toward 
this end in 1917 by the justices of the court pointed toward some of the 
remedies which might have been devised. In a period of greater relative 
stability, a useful future for the court was altogether possible. It is unfortu- 
nate that the court’s lease on life expired during the World War, during an 
era of revolution in Mexico, and during a period of unusual unrest in Central 
America itself. 


EDITORIAL COMMENT 


“THE IMPLICATION OF CONSULTATION ” IN THE PACT OF PARIS 


Secretary Stimson’s address in New York on August 8, 1932, before the 
Council on Foreign Relations, throws much light upon debatable points in 
the Pact of Paris and adds greatly to a clarification of the policy of the United 
States in matters involving the application of the Pact. During the four 
years since the signing of the Pact publicists have sought to find in it some 
promise of the ultimate abolition of war, leaving it to scholars to debate the 
legal meaning to be attached to its provisions. Being phrased in brief and 
apparently clear terms, the Pact has been accepted widely as “outlawing 
war.” Responsible statesmen have even suggested that it was not well to 
inquire too precisely into the meaning of a document having such a high 
moral purpose, and little attention has been paid to the reservations con- 
tained in the note of the State Department of June 23, 1928, explaining the 
meaning attached by the United States to the Pact, and to the reservations 
in the replies of the several foreign governments to the note. The Kellogg 
Pact was, it appeared to many persons, a great advance upon the Covenant 
of the League of Nations with its sanction of force and its possibilities of en- 
tanglement, and America had now done her duty in her own more efficient way. 

Mr. Stimson’s address makes it clear that the Department of State regards 
the Pact as putting an end to the traditional doctrine of neutrality, “the duty 
of a neutral to maintain impartiality between two belligerents.” This is in 
itself a great gain in the development of international law; for it indicates 
that the pledges of the Pact are regarded by the United States not merely as 
expressing the renunciation of war as an instrument of its own national policy, 
but as indicating a concern as to the observance of the Pact by other states 
and an intention to depart from its traditional attitude of neutrality should 
others be guilty of a breach of the Pact. The Pact is now more than a “group 
of unilateral statements made by the signatories”; it is a treaty “containing 
definite promises”; and the reference in the preamble to the “benefits fur- 
nished by the treaty” refers to something real. The inference would seem 
to be that some sort of a collective responsibility is assumed by the signatories 
of the Pact; so that it not merely imposes a negative restriction upon their 
own conduct, but a positive concern for the conduct of other states. It is 
hardly necessary to say that this collective responsibility for the maintenance 
of peace is of vital importance, being the foundation of any effective system 
of international law. 

Supplementing the principle that the signatories of the Pact have a certain 
community of obligation in the general observance of the Pact, is the insistence 
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by the Secretary of State upon the sanction of public opinion as the proper 
means for securing its observance in particular cases and upon the determina- 
tion of the American Government to make this sanction “effective,” so that 
the Pact may become “a living force in the world.” To illustrate this de- 
termination to make the sanction of public opinion effective, Mr. Stimson cites 
the note sent by the American Government to Japan and China on January 
7, 1932, to the effect that “it would not recognize any situation, treaty, or 
agreement which might be brought about by means contrary to the covenant 
and obligations of the Pact of Paris.” This came very close to the adoption 
of the principle now commonly accepted as the minimum obligation called 
for by Article 10 of the Covenant of the League of Nations. It is obviously 
an application of the sanction of public opinion which may have far-reaching 
influence in deterring nations from the commission of acts of violence, al- 
though its incidence is rather upon the consequences of the illegal act than 
upon the act itself. 

But the Pact of Paris is not only to be given an “effective” sanction, it is 
to be provided with machinery of a more immediately preventive character. 
The experience of four years has convinced the American Government that 
“consultation between the signatories of the Pact when faced with the threat 
of its violation becomes inevitable.” American publicists have urged upon a 
number of occasions that the Pact be implemented by some provision for 
consultation in the event of a threatened violation of its provisions. The 
Secretary of State has now assured them that the Pact “necessarily carries 
with it the implication of consultation,” and he refers to the acceptance of 
this interpretation by the American people as evidenced by the endorsement 
of the “principle of consultation” by the recently adopted platforms of the 
two leading political parties. The interpretation thus put upon the Pact 
adds greatly to its practical value as an agency for the adjustment of dis- 
putes that might lead to a violation of its provisions. While, on the one hand, 
the sanction of the non-recognition of the results of an illegal act operates 
merely to deter a nation from wrongdoing by the knowledge that it can not 
gain by the act, the machinery of consultation, on the other hand, attempts to 
offer a solution of the dispute through the intermediation of third parties and 
thus to anticipate the resort to measures of violence. The further question, 
whether the obligation of consultation implicit in the Pact carries with it a 
further obligation to take affirmative action in the event that a state refuses 
to give heed to the recommendations from the other signatories of the Pact 
in consultation, need not be pressed at the present time. 

It is not necessary to take exception too minutely to certain statements of 
the Secretary of State which it is believed there would be difficulty in demon- 
strating. His interpretation of the “right of self-defense” which forms the 
primary limitation upon the obligations of the treaty is altogether too simple. 
For if there be one problem which international law has as yet failed to solve 
it is the scope of the right of self-defense. Its limits are very far from being 
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“clearly defined by countless precedents,” as the Secretary suggests; or rather, 
if the precedents of international relations in the past be taken as a guide to 
its interpretation, self-defense may well be extended to include the anticipa- 
tion of attack, or the removal of an international nuisance, or the defense of 
the person and property of citizens in foreign countries. The Senate com- 
mittee in its report attending, although not incorporated into, the resolution 
approving ratification clearly had in mind a wider meaning of self-defense 
than mere resistance to invasion of territory. 

Moreover, the suggestion that, with the provisions of the Covenant of the 
League of Nations already in existence, the Kellogg-Briand Pact represents a 
“more sweeping step” in the direction of restricting war and that the Ameri- 
can Government in its note of January 7 was appealing to “a new common 
sentiment” is somewhat naive. Article 10 of the Covenant had gone at least 
as far as Mr. Stimson’s note of January 7. Article 11 had already provided 
for the calling of a conference in the event of a threat of war on the ground 
that such threats were a matter of concern to all the members of the League. 
As for the loophole in Article 15, whatever its size, it was at least no larger, 
taking it in relation to other articles of the Covenant, than the loophole of 
self-defense that accompanies the renunciation of war under the Pact of 
Paris. And it is certainly incorrect to say that the Covenant “left unre- 
stricted a zone in which such wars might occur without reprobation.” The 
whole tenor of the preceding articles is opposed to any such interpretation of 
the right reserved to members of the League under Article 15 in the event of 
a failure of the Council to reach the unanimous decision called for. Apparently 
it is always necessary to give the League of Nations a kick in order to make 
sure that any complimentary references to it will not be interpreted as in- 


dicating real affection. 
C. G. Fenwick 


THE BIRTH, DEATH AND REINCARNATION OF NEUTRALITY 


In his address before the Council on Foreign Relations in New York City 
on August 8, the Secretary of State suggested that old notions of neutrality 
have of necessity been changed by the existence of the Briand-Kellogg Pact. 
In denouncing as law-breakers the parties who resort to war in violation of 
the treaty, Mr. Stimson declared, ‘we have made obsolete many legal prece- 
dents and have given the legal profession the task of reéxamining many of its 
codes and treaties.”’ 

This is not the first requiem for the late but not lamented Law of War and 
his vacillating sister Law of Neutrality. Its place, however, in the Secretary’s 
well-considered and highly gratifying declaration of the policy of the United 
States, forces the international lawyer to decide whether he will classify 
himself as an undertaker (or, in this modern world, a mortician), a physician, 
orametaphysician. To say that the status and law of neutrality have passed 
beyond, or that we have passed beyond them in our modern world organiza- 
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tion, requires first a nice appreciation of what that status and law were when 
they lived upon this planet. Something, no doubt, is dead and buried, but 
we must avoid a case of mistaken identity lest in some possible future struggle 
we be faced with lawsuits for violating that law of neutrality which we have 
in the past so gallantly championed. To satisfy the more ardent advocates 
of the hypothesis that the maiden is dead, let us assume an exhumation and 
post mortem. 

A legal notion of neutrality was well understood by the statesmen of the 
16th century? and 200 years before that those rights of uninterrupted com- 
merce which today (or 15 years ago) we call neutral rights, were strenuously 
asserted in the face of belligerent pretensions which were barely outdone in 
the 20th century. The law of neutrality was scarcely as firmly established 
then as it was in the 19th century, but a survey of diplomatic correspondence 
and prize court proceedings in the 16th and 17th centuries can not fail to 
convince the reader that the law even at that time was a thing to be reckoned 
with. Then, as more recently, its sanction lay in the desire of the belligerent 
to avoid arousing the active hostility of states not participating in the war, 
but, like all the rest of the corpus juris gentium, it developed a power of its 
own which could not be wholly ignored. 

There were only four years of general peace in Europe during the 17th cen- 
tury, and the 18th century presents a scarcely more tranquil picture. It is 
by no means a simple matter to chart the position of various states with 
regard to these struggles. It was unusual for a state to be not only a non- 
participant but not even an ally of one of the belligerents. In the opening 
of the 18th century we have the odd spectacle of a great war in the north and 
the War of the Spanish Succession raging separately but simultaneously, with 
participants in one neutrals in the other, although the web of alliances crossed 
and crisscrossed many times. Despite the influence of Grotius—he was 
cited as high authority in a brief before a French prize court as early as 1653 
—and other writers, the idea of strict impartiality was not ingrained in the 
status of neutrality in the early days. It was commonly agreed that a state 
could be neutral and yet permit levies of troops by a belligerent in its do- 
minions, or even furnish the troops itself or money in their place, provided 
an antecedent treaty of alliance had imposed an obligation so to do. The 
other belligerent might regret the occasion, but usually was not seeking to 
draw into active warfare another enemy state; if he wished to pick a quarrel, 
he would find what in those days was a more convincing casus belli. The 
network of treaties which bound the European Powers in the 17th and 18th 
centuries easily explains why opposing belligerents might both refer to a 
“neuter” as a “friend” and “ally,” and it was not uncommon to find such 
neutrals rendering what was considered perfectly legitimate aid to either or 
to both belligerents. 

The writer is forced to dissent vigorously from Professor Hudson’s contrary statement 
in this JourNnat, Vol. 22 (1928), p. 335. 
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If treaties of the 20th century have slain neutrality, it is but poetic justice, 
for in treaties of the 17th and 18th centuries neutrality lived and moved and 
had its being. The general “law of nature and of nations” was a convenient 
handmaid, but it was to conventional stipulations on “ free ships, free goods,” 
blockade, contraband and visit and search, that the statesmen turned with 
greater confidence. Nor was this confidence wholly misplaced if we can 
judge by the respect paid to these treaties by jurists like Sir Julius Caesar, 
Sir Leoline Jenkins and Sir Henry Penrice, to mention only some of the great 
Stowell’s predecessors. 

Even aside from treaty obligations and alliances, neutrals were not con- 
scious of any duty to abstain from joining in the fray. Neutrality was 
espoused, not as a moral judgment upon the justness or unjustness of the war, 
but as a matter of political or economic policy. In the days of Grotius and 
Vattel, even as in modern times, a neutral government weighed the relative 
advantages of standing aside and arguing with the belligerents about the 
rights of its commerce, or of taking sides with one party or the other and thus 
protecting its commerce by force of arms. In the familiar cases of 1780 and 
1800, as well as in the less known Swedish-Danish combination of 1691, the 
neutrals might join together and seek by means of armed convoys to protect 
their flags from belligerent interference. 

It was not until a Power great in potentialities and in confidence sprang up 
across the seas, that neutrality put on the robes of splendid isolation. To 
the government of George Washington it seemed clear that self-interest could 
best be served by abstaining from participation in European wars. This 
could be true, however, only if American commerce could continue, and even 
increase, while the Powers in the Old World continued their intermittent 
struggles for supremacy. There were not lacking in the newly united states 
statesmen learned in the history of European wars who realized that neutral 
rights were frequently flouted when it was to the belligerent’s interest to do so. 
Washington’s government offered the quid pro quo of neutral duties which 
had previously been adumbrated but not fully developed. When this failed, 
the American Government tried pressure in the form of embargo, non- 
intercourse, and non-importation acts. Despite all these “neutral” meas- 
ures, the United States entered the War of 1812 with England and waged an 
“imperfect war” with France in 1798. 

The American policy found its most vital support and justification in the 
arbitration with England and the adjustment with France resulting in the 
payment of money damages and paving the way for that great bulwark of 
neutral duties—the Geneva arbitration. 

The Hundred Years’ Peace (comparatively speaking) from Vienna to 
Sarajevo enabled neutrality to wax strong. Throughout that period neutral 
power greatly exceeded belligerent power and might can strengthen right. 
Commercial and industrial ties were strengthened and international economic 
interests demanded respect. The First Hague Peace Conference of 1899 re- 
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flected the peaceful era. The governments there represented recognized the 
“right” of Powers “ strangers to the dispute ” to offer good offices or mediation 
and that the “exercise of this right shall never be considered by one or the 
other of the parties to the contest as an unfriendly act.’”’ The comments of 
one of the American delegates on this salutary provision are positively “ post- 
war” in their internationalism.? The 20th century dawned, therefore, upon 
a formal, legal recognition of the neutrals’ right to intermeddle and of the 
common concern of the international society in any outbreak of war. 

This doctrine was reaffirmed and strengthened by Article 11 of the League 
Covenant which declared that “any war or threat of war, . . . is hereby de- 
clared a matter of concern to the whole League.” But only 56 nations have 
accepted that instrument, and it remained for the Pact of Paris in 1928 to raise 
the total to 62 states which recognize the general international concern in any 
and every war. 

In 1920, the Council of the League declared that “The idea of neutrality 
of members of the League of Nations is not compatible with the other principle 
that all the members of the League will have to act in common to cause their 
covenants to be respected.” But Germany, Austria, Czechoslovakia, Italy, 
Jugoslavia and Lithuania, all League members, have concluded treaties by 
which they agree to remain “neutral” in certain circumstances. It is clear 
that neutrality may peep in through the famous “gap” in the Covenant and 
that the lack of a power to define a covenant breaker leaves it open to member 
states legally to hold aloof from a conflict. What, in such cases, is to be the 
status of their merchantmen upon the seas; what their duties as to the exercise 
of belligerent acts within their territorial limits? Add the Briand-Kellogg 
Pact; a violator is “denied the benefits furnished by this treaty,” but is a 
stranger to the conflict denied the benefits and the obligations of neutrality? 

If every “stranger to the dispute” joined in boycotting an aggressor, no 
sea-borne cargoes would be going to him and the self-defender would not need 
to exercise the rights of a belligerent at sea to the irritation of the non- 
participants. But what of the aggressor? Would he not insist that the 
traditional rights of visit, search and capture still exist since not expressly 
revoked, and would he not therefore proceed to interrupt the flow of arms, 
munitions and other contraband to the defender? If he did, the non-partici- 
pants could either become participants and fight it out, or resort to the 
practice of the armed neutralities and, by provoking conflicts with their con- 
voying vessels, get themselves into the war by a less direct channel. 

“The principle of isolation which hitherto had almost dominated the political ex- 
istence of every nation, must hereafter give way to a close solidarity of interests and a 
common participation in the moral and material benefits of civilization. Modern States 
cannot remain indifferent to international conflicts, no matter where they may arise, and 
who may be the parties. Under present conditions, war, though between two States 
only, must be regarded as an international evil, which should be prevented wherever 
possible, by international means.” Holls, The Peace Conference at The Hague (1900), 
p. 181. 
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It is not unlikely, however, that our youthful international society will 
fail to reach unanimous agreement upon the rights and wrongs of the conflict, 
and that some will be “neutral” not only as to the actual belligerents but also 
as to those in the status which Professor Quincy Wright delightfully calls 
“partiality.” In such a situation, if a neutral merchant carries arms to that 
belligerent whom others call the aggressor, may the neutral be captured by a 
“partial” cruiser? 

Nor must we forget that not all wars are world wars. If the law of war 
and of neutrality is no more, what is the curb upon the maritime activities of 
the small belligerent? He maintains he is fighting in self-defense and not in 
violation of the Covenant or of the Briand-Kellogg Pact; half the world 
agrees, half disagrees with him. What law does he violate if he intercepts 
“neutral” or “partial” vessels carrying contraband or running a blockade? 
If the “ partials” seek to prevent the “neutrals” from trading with him, peace 
could not be had at any price. 

Turning for a moment to neutral duties, it may well be that members of the 
League of Nations, under the protection of the mutual obligations and rights 
of the Covenant would be protected from claims by other members for failure 
to observe those duties. But what protection would the United States have? 
The United States might decide that A had gone to war in violation of the 
Pact of Paris and might yield certain assistance or hospitality to B, the victim 
of aggression, which it denied to A. At the end of the war, what defense has 
the United States against a claim for damages based on contentions similar 
to those which we advanced against Great Britain at the close of the Civil 
War? It is even possible that if the matter went to arbitration (as it should 
in this modern world) the tribunal might decide that A was in fact acting in 
self-defense and had not broken the Pact; in such a case we would have run 
up a pretty little bill. For its own protection, the United States needs a con- 
vention implementing the Pact and giving it that security against such claims 
which the League members now derive from the Covenant. 

Thought and speech and written word, may indeed have changed materially 
since Geneva became the international hub, but international law has not kept 
pace. The Hague conventions on the conduct of war and on neutrality are 
still in force; the last conference of American States at Havana drew up 
an elaborate convention on maritime neutrality which the United States 
ratified only a few months ago; members of the League have been making 
“neutrality treaties.” The writer, espousing the réle of physician, warmly 
hopes the ancient law will be changed by the express agreement of the nations. 
He would gladly rally the support of metaphysics and alchemy to change the 
base nature of neutrality for selfish profit into partiality for the peace and 
happiness of mankind. But if the Law of Neutrality is indeed already dead, 
that fickle lady may well exclaim “O death, where is thy sting? O grave, 
where is thy victory?” 

C. Jessup 
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THE LINTHICUM RESOLUTION ON THE WORLD COURT 


On May 2, 1932, Mr. J. Charles Linthicum introduced the following resolu- 
tion in the House of Representatives, proposing an appropriation which would 
enable the United States to pay a part of the expenses of the Permanent Court 
of International Justice for the calendar year 1932:1 


Whereas the Permanent Court of International Justice established under the protocol 
of December 16, 1920, is now being maintained by more than fifty nations at the 
Hague; and 

Whereas this World Court has functioned successfully since 1922 and has held twenty-six 
sessions and has handed down forty judgments and advisory opinions; and 

Whereas on February 24, 1923, President Harding and Secretary Hughes proposed that 
the United States should participate with other nations in maintaining this court, 
and this proposal was later repeated by President Coolidge and Secretary Kellogg 
and by President Hoover and Secretary Stimson; and 

Whereas on March 3, 1925, the House of Representatives by resolution expressed its 
“cordial approval” of the court and an “earnest desire” for American participation 
in maintaining it; and 

Whereas on January 27, 1926, the Senate gave its advice and consent to the adherence by 
the United States to the court protocol of December 16, 1920, with reservations; and 

Whereas on December 9, 1929, the court protocol of December 16, 1920, a protocol of 
September 14, 1929, relating to the adherence of the United States, and a protocol 
of September 14, 1929, relating to the amendment of the court statute, were signed 
on behalf of the United States by direction of the President; and 

Whereas the three court protocols have not been ratified by the United States; and 

Whereas since 1923 the American members of the Permanent Court of Arbitration have 
regularly made nominations of candidates in the elections of judges of the court; and 

Whereas in 1921 John Bassett Moore was elected a judge of the court and was succeeded 
in 1928 by Churles Evans Hughes, who was succeeded in 1930 by Frank B. Kellogg, 
who is now a judge of the court; and 

Whereas the court has been, since 1922, and is now, open to the United States for the 
hearing of any international differences which the United States may in agreement 
with other States submit to it; and 

Whereas the United States has signed and ratified various international conventions 
which contain provisions for possible references of differences to the court, including 
the slavery convention of September 25, 1926, the convention for the abolition of 
import and export prohibitions and restrictions of November 8, 1927, and the con- 
vention on the manufacture of narcotics of July 13, 1931; and 

Whereas the expenses of the court, including the salaries of American judges have hereto- 
fore been paid by the governments of other countries, without any contribution by 
the United States; and 

Whereas the proposal of American participation, which has been supported by three 
Presidents and three Secretaries of State, would involve for the United States no 
other obligation than that of paying a share of the court’s expenses, the exact amount 
to be determined by the Congress of the United States: Therefore be it 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the sum of $53,895.85 is hereby appropriated, out of any 
money in the Treasury not otherwise appropriated, as the contribution of the United 

States to the expenses of the Permanent Court of Intcrnational Justice for the calendar 

year 1932, that sum being the amount paid by the largest contributor among other 


+H. J. Res. 378, 72d Cong. Ist Sess. The death of Mr. Linthicum on Oct. 5, 1932, was 
a great loss to international understanding. 
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countries, and the President is hereby authorized to pay that sum to the treasurer of the 
court for that purpose. 

This resolution was referred to the House of Representatives Committee 
on Foreign Affairs, which held public hearings on May 6, 13, 20 and 24, 1932.? 
On May 25, 1932, the Secretary of State addressed a letter to Mr. Linthicum 
as Chairman of the Committee on Foreign Affairs,’ stating that “the debate 
for many years in this country has centered rather on the terms of . . . ad- 
herence than upon any differences in respect to the principles represented by 
the Court or the genuineness of its great contribution to world affairs”; and 
expressing the view that “an appropriation of the type contemplated by your 
resolution would at least offer the opportunity for the appropriate authori- 
ties to consider a policy” of submitting to the court cases which might other- 
wise be referred to ad hoc tribunals, thus making “substantial savings in the 
increasing volume of expense of minor arbitrations.” Speaking in the House 
of Representatives on June 10, 1932, Mr. Linthicum listed the appropriations 
recently made for arbitrations between the United States, on the one hand, 
and Sweden, Panama, Cuba, Egypt, Guatemala, Spain and Mexico, on the 
other hand;* and he expressed the view that “it is quite possible for us to 
make a great saving” and at the same time “be doing the fair and just 
thing.” On June 15, 1932, the Committee on Foreign Affairs favorably re- 
ported the resolution to the House of Representatives, with an amendment 
inserting the words “ authorized to be” after the word “hereby” and before 
the word “ appropriated” in the body of the resolution.5 “In making what is 
something more than a mere gesture toward supporting and strengthening 
this institution,” the Committee said, “the people of the United States, acting 
through their Congress, have an opportunity to contribute toward world re- 
covery, world order, and world peace.” 

The Linthicum resolution has the great merit of stating an issue which 
everybody can understand. It does not depend on any juristic formula. It 
needs no interpretation. It conjures no ghosts of improbable contingencies. 
For nine and a half years, the question of formal action on the court protocol 
has been before the Senate, and it may not be disposed of without some 
further delay. Meanwhile, the court must live, the judges must be paid 
salaries, and other expenses must be borne. For ten years, taxpayers in other 
lands have carried this burden without assistance from taxpayers in the 
United States. The three Americans who have sat as judges have probably 
received as salary and expenses no less than $200,000, none of which has been 
paid by the United States. Yet the United States receives many benefits 
from the court; with other countries of the world it shares “the resulting 


* Hearings before the Committee on Foreign Affairs, House of Representatives, 72d 
Cong., Ist Sess., on H. J. Res. 378, May 6-24, 1932 (in four parts). 

* The text is published in Part 4 of the Hearings, p. 33. 

*75 Congressional Record, p. 13040. 

* Report No. 1628, House of Representatives, 72d Cong., Ist Sess. 
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good,” as the House Committee puts it, of cases to which it is not a party. 
These benefits would be increased if the proposed contribution were made 
each year, for it would “make feasible, as a matter of practice, what is 
already entirely possible as a matter of law, namely the utilization of the 
Court.” It is for this reason that the Secretary of State concluded, in his 
letter to the committee, that ‘an appropriation covering our portion of the 
expense would be a necessary and proper provision.” 

Such action by the Congress as a whole would in no way prejudice the 
Senate’s consideratiom of the resolutions now before it looking toward the 
ratification of the three court protocols by the United States. Indeed, as an 
appropriation does not require a two-thirds vote, it ought to encourage the 
more formal action. It is to be hoped, however, that if the appropriation is 
made, the Senate will not be content to let the matter of advising and con- 
senting to the ratification of the protocols rest. The revision of the court’s 
statute is now held up for lack of ratification by the United States and certain 
other states. Moreover, the United States should be entitled to participate 
in the elections of judges, and this is possible only if it is a party to the court 
protocols. A payment of a part of the court’s expenses is not, therefore, 
a substitute for other action. It is a fair and proper thing to do; it ought to be 
done without delay; and it ought to be supplemented by prompt ratification 
of the protocols. 

Man tey O. Hupson 


THE CHACO DISPUTE 


The Chaco boundary dispute between Bolivia and Paraguay has, to use the 
language of one party, been placed in the field of arms during the summer, 
and the conflict is still raging. Diplomacy to maintain the peace has been 
waged creditably but so far in vain. 

The stipulations of the Conciliation Protocol of September 12, 1929, men- 
tioned in the last editorial,’ were finally, without disturbing incident, ac- 
complished about July 23, 1930, by the return of Forts Boqueron and 
Vanguardia to Paraguay and Bolivia respectively. This Protocol brought 
about diplomatic relations between the countries and a return to the status quo 
ante of December 5, 1928, but made no provision for the final settlement of 
the boundary dispute. Bolivia and Paraguay were left to find their own solu- 
tion. The five neutrals, however, who had formed the Conciliation Commis- 
sion in Washington kept a watchful eye on affairs. With almost omniscient 
forethought they suggested in the fall of 1929 the establishment of a neutral 
commission to be in readiness for the use of good offices or mediation in case 
Bolivia and Paraguay met difficulties in direct negotiations. In April, 1930, 
Paraguay accepted the plan, and Bolivia accepted the offer in case direct 
negotiations failed. 

At about the same time tactless statements by government officials were 

+See this JourNAL, July, 1930, p. 573. 
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hurled back and forth in the press. In June the Bolivian Legation in Wash- 
ington issued a press statement calling attention to the Argentine military 
mission employed by Paraguay and to the purchase by Paraguay of two gun- 
boats from Italy-—all of which was quite contrary to Bolivia’s course. The 
Paraguayan Legation replied that if Bolivia had reduced her armaments it 
was due to her finances and not to her pacifism, while Paraguay had acquired 
her armaments with a balanced budget and not for ornamental purposes. 
Bolivia protested this statement as unfriendly and demanded repudiation of 
it by the Paraguay Government. This incident resulted in the suspension of 
diplomatic relations on July 5, 1931, notwithstanding the interposition of the 
Papal Nuncio and of neutral diplomats in the respective capitals of the dis- 
putants. 

Not observing the two countries speeding toward a solution of the Chaco 
question, but on the contrary showing a proclivity to recrimination, the five 
neutrals in Washington on June 25, 1931, sent an identic cable to Bolivia and 
Paraguay pointing out that the accomplishment of the Protocol of Conciliation 
and the acceptance of good offices by Bolivia and Paraguay left the way open 
to discuss the boundary question. They asked, therefore, if Bolivia and 
Paraguay would not arrange to begin negotiations in Washington on the 
fundamental question. 

The reply of Bolivia, July 25, 1931, stated that she was disposed to study 
immediately a pact of non-aggression in the Chaco to guarantee peace and 
tranquility with the purpose of entering into negotiations for a settlement of 
the territorial question. This suggestion was transmitted to Paraguay and 
she replied on August 21, indicating a willingness to study such a pact. The 
neutrals in Washington, taking up the suggestion, inquired of Bolivia and 
Paraguay whether they would attend a conference in Washington to draw up a 
pact of non-aggression. They added that it would be helpful if both would 
not send more troops into the Chaco, would withdraw the troops already there 
and give strict orders to avoid friction pending the negotiations. Both coun- 
tries accepted the invitation, and the date was finally set for November 11, 
1931. 

Meanwhile, trailing across the Chaco like the fuse to a powder magazine 
was a string of so-called fortines behind which the troops of both countries 
were facing each other under fiery and patriotic officers. Between these 
troops clashes were not unnatural, and about September 9 a clash occurred in 
which eight Paraguayans and four Bolivians were reported killed. This act 
lighted the fuse. From this time forward events moved rapidly, and it was a 
question whether diplomatic activities for the preservation of peace would out- 
run the feverish preparations for war. Reports of further clashes, of troop 
movements, of reinforcements, of purchases of war supplies, of employment of 
military missions increased and created a murky atmosphere in which to hold 
the proposed conference in Washington. 

The Commission of Five Neutrals, however, under the chairmanship of Mr. 
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Francis White, Assistant Secretary of State, assiduously applied diplomatic 
remedies. On October 3 they asked Bolivia and Paraguay to keep their troops 
within the fortines in order to avoid a clash; on October 16 they urged all of 
the Pan-American Governments to appeal to the contestants; on October 19, 
the nineteen American Governments urged the two countries to negotiate a 
non-aggression peace pact at the forthcoming conference, and to continue 
their efforts to solve the Chaco question. Finally, under this diplomatic pres- 
sure, the delegates of Bolivia and Paraguay met in Washington to negotiate 
a non-aggression pact which, as Assistant Secretary White in his welcoming 
speech hoped, both parties would be pleased with. Mr. White also pointed 
out that for nearly fifty years there had been no wars between American coun- 
tries, due in part at least to the settlement of boundary questions by peaceful 
methods. 

The temper of the two countries, however, cropped out at the President’s 
diplomatic reception early in December. One of the White House aides out 
of courtesy had asked the Bolivian delegates into the room where the diplo- 
matic corps was assembled to meet the President, but unfortunately failed to 
extend the same courtesy to the Paraguayan delegates, who had to gather in 
the East Room with the other guests. When they discovered the discrimina- 
tion, they immediately left the White House. This breach of official etiquette 
was immediately taken up by the Paraguayan Legation with a demand for ex- 
planations because the delegates had been put in a position inferior to the dele- 
gates of Bolivia. The incident was smoothed out by the Department of State’s 
explaining that it all was the result of an unintentional mistake on the part of 
the over-zealous but undiplomatic aide. 

The serious business of the conference started off with a project of the Bo- 
livian delegates, dated December 9, 1931, in the nature of an armistice for one 
year based upon the actual positions of the troops in the Chaco. Any viola- 
tions of the Armistice were to be investigated first by the parties, and in case of 
disagreement, by a mixed commission. The country found guilty was to re- 
pair the damages and restore the pre-existing situation. 

Paraguay proposed a counter-draft, dated January 18, 1932, for a modus 
vivendi, based upon a withdrawal of Bolivian troops from all territory awarded 
to Paraguay in 1878 by President Hayes, and the withdrawal of Bolivian and 
Paraguayan troops from all outposts located contrary to the status quo of Jan- 
uary 12,1907. Any disputes were to be settled by the Supreme Court of the 
United States. These drafts indicated a line of cleavage between the two 
countries which persisted throughout the summer. 

But things moved slowly in the conference amid alarming reports of military 
preparations and troop movements. At the end of May the final draft of the 
pact had been submitted to the two countries for approval. Among other 
things, the draft, according to the press, proposed six months’ direct negoti- 
ations between the two countries, and in the case of a failure, then arbitration 
of the boundary question. Meanwhile the countries were not to advance their 
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military positions and were to maintain a five-kilometer neutral zone between 
them. In July it appears that Bolivia altered the draft and returned it to 
Washington with the hope that Paraguay would agree to the changes. On 
July 9, however, the Paraguayan delegation withdrew from the conference be- 
cause of the Bolivian capture of Fort Lopez. 

The five neutrals urged Paraguay to return to the conference, but the dele- 
gates left Washington for New York en route home. On July 18 the neutral 
governments again asked Paraguay to return her delegates to the conference, 
and on July 21 they asked both countries immediately to suspend all acts of 
armed hostilities in the Chaco. Paraguay replied, July 22, that she was order- 
ing her delegates back to the conference and that she would not commit any 
act of armed hostility against Bolivia except in self-defense. Then Bolivia, 
thinking Paraguay had withdrawn only to strike a blow in the Chaco (recap- 
ture Fort Lopez), instructed her delegates to cease parleys in Washington with 
the Paraguayans. In the face of repeated urgings, Bolivia refused to rejoin 
the Washington Conference because of Paraguayan hostilities. 

On June 15 Bolivian troops were reported to have captured Fort Lopez. 
Subsequently two or three other fortines fell into Bolivian hands. Dur- 
ing the next few weeks intensive efforts were made to maintain the peace, 
but the hand of Mars could not be stayed, and by the end of July war in 
fact broke out between the two countries. Bolivians took by assault Fort 
Boqueron, an important position in the Chaco. The movement of reinforce- 
ments into the Chaco was reported. The Paraguayan Congress approved 
complete mobilization, which was begun forthwith. Purchases of war supplies 
abroad continued.? Bolivian bombing planes became active, and troop en- 
gagements were reported. At the same time the attitude of the belligerent 
governments, supported by patriotic fervor at home, hardened against outside 
interference except on their own terms. Their public announcements bristled 
with charges and counter-charges. 

Three more or less distinct groups began peace movements to stem the tide 
of war: the League Council, the nineteen American nations, and the Commis- 
sion of Five Neutrals. 

A week earlier Bolivia had apparently protested to the League of Nations 
against the capture of Fort Santa Cruz, to which Paraguay replied, July 27, 
that she had merely recaptured Fort Lopez. On August 1, the day after Bo- 
livian troops took Fort Boqueron, the League Council informed Bolivia and 
Paraguay of its concern over the state of affairs, reminded them of their 
Covenant obligations and of their undertakings given in 1928. The next day 
Paraguay is reported to have telegraphed the Council that Bolivia’s attack on 
the forts caused the violation of the League Covenant, and submitted an offer 


*A press despatch from Geneva, September 15, states that League of Nations data show 
that in the past two years Bolivia has purchased $15,000,000 worth of arms from Great 


Britain and $5,000,000 worth from the United States. Paraguayan purchases were not 
given. 
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of arbitration which the Council transmitted to Bolivia on August 2. Bolivia 
replied to the Council’s cables, denying the Paraguayan charges, advancing 
her historic claims, and adding that she did not reject any pacific means of 
settlement. It is understood that the League, though concerned over safe- 
guarding the Covenant, is deferring to the Commission of Neutrals in Wash- 
ington, while at the same time admonishing the belligerents as to their League 
obligations. 

The nineteen American countries, at the urgent behest of the five neutrals, 
again took a hand in affairs. On August 3 they made solemn representations 
to Bolivia and Paraguay, declaring that the Chaco question was susceptible of 
peaceful solution by arbitration or other peaceful means, that the encounters 
since June 15 should be investigated by a neutral commission with the power 
to fix responsibility, and that troop movements should cease in the disputed 
territory. The countries then added the momentous Pan-American declara- 
tion (originated by the Department of State) that they should not recognize 
any territorial acquisitions obtained by other than peaceful means. In reply 
to this appeal, Bolivia aligned herself with the “new doctrine” that “force 
does not confer rights,” but protested that it should not be applied retroac- 
tively to the “recovery” of the Chaco which “historically and juridically ” be- 
longed to her. Paraguay, however, accepted the suggestions and adhered to 
the doctrine of August 3, 1932. 

The five neutrals, with whom the A B C countries and Peru at times co- 
operated, concentrated on trying to stop hostilities. On August 5 they sug- 
gested an immediate suspension of hostilities on the basis of the military 
positions held on June 1, with a view to submitting immediately afterwards the 
Chaco dispute to peaceful settlement.* In a long discussion lasting through 
August, Bolivia held that the basis should be the military positions at the date 
of the agreement without prejudice to a final settlement, whereas Paraguay 
insisted that she could agree to no plan which left in Bolivian hands the three 
fortines taken from her since June 1. The five neutrals declined the Bolivian 
thesis as contrary to the Pan-American declaration of August 3 regarding the 
acquisition of territory by force. 

As winged war seemed to outstrip leaden-footed peace, the five neutrals on 
August 29 hastened to cable Bolivia and Paraguay to authorize their repre- 
sentatives in Washington to sign, on September 1, a sixty-day armistice to 
give a breathing spell for the discussion of a solution of the various problems. 
Paraguay declined the proposal, as she could not brook the retention of Para- 
guayan fortines by Bolivia, while Bolivia countered with a thirty-day truce 
on the basis of the present military positions—showing the same cleavage as 
theretofore. 

The next move of the five neutrals was to request, September 10, an im- 
mediate suspension of hostilities and an agreement to a period of three months 


* June 1 was apparently chosen because at that time the status quo of the Conciliation 
Protocol still prevailed. 
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for discussion, beginning October 1, with a view to a final settlement by direct 
negotiations or by arbitration. If these should fail, then they suggested that 
the next Pan-American Conference or the International Court of Justice be 
allowed to draft the compromis. Paraguay replied, according to the press, 
that she would agree to a suspension of hostilities if guarantees were furnished 
that it would not be broken, but Bolivia replied that the suspension of hostili- 
ties could not depend upon the party being attacked, and that she could not 
abandon her defense. This position reflected the desperate struggle in the 
field over Fort Boqueron, which Bolivia captured on July 31, and which Para- 
guay was then attempting to recapture, and has since recaptured. 

Undaunted by failures, the five neutrals have, since September 15, been 
proposing various plans for the suspension of hostilities and the withdrawal 
of troops back from a neutral zone. The replies of the belligerents so far have 
been virtual rejections of the proposals, but exchanges on the subject are still 
going on. 

And so the ancient dispute over the boundary line in the Chaco remains an 
open sore. The events speak eloquently of the present state of international 
peace organization. What substantial ground is there for these countries 
to resist the efforts of their neighbors, of regional groups and of world bodies, 
to bring them simply to arbitration or conciliation? Is there no faith in 


these amicable methods of settlement? 


THE CASE OF THE FREE ZONES OF UPPER SAVOY AND THE DISTRICT OF GEX 


The judgment! handed down by the Permanent Court of International 
Justice on June 7, 1932, in the dispute between France and Switzerland con- 
cerning the Free Zones of Upper Savoy and the District of Gex, though final 
in form, still leaves the practical regulation of the customs régime in those 
regions to be adjusted by the parties to the dispute. When the case was 
previously before the court in 1929,? it was expected that a final adjustment 
might be accomplished by fixing a definite period within which the parties 
should agree upon the new régime to be applied in the territories referred to in 
Article 435, paragraph 2, of the Treaty of Versailles. At the expiration of 
this period on May 1, 1930, the parties admitted that it had proved impossible 
to conclude an agreement. The court on December 6, 1930, further extended 
the time for voluntary agreement until July 31, 1931, but again the attempt 
proved futile. The delay in proceeding to final judgment had an important 
bearing on the course of the proceedings because it was then impossible to 
obtain a quorum among the same judges who had taken part in the session of 
1929, as required by Article 13 of the Statute of the court. It thus became 
necessary to reconstitute the court in accordance with Article 25 of the Statute, 
by summoning all the regular and deputy judges in the prescribed order for the 
purpose of obtaining a quorum. The parties agreed to the continuation of 

*P.C. 1. J., Series A /B, Judgments, Orders and Advisory Opinions, Fasc. No. 46. 

*See this Journat, Vol. 24 (1930), p. 350. 
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the proceedings in this manner although some of the judges had not even 
been members of the court at the time of the earlier session. Judge Anzilloti 
continued to act as presiding judge, although Judge Adatci had since become 
president. 

The judgment of the court as to one phase of the question affecting the 
Upper Savoy zone, was foreshadowed by its earlier decision under the order of 
August, 1929, because it was then held that as Switzerland was a party to 
the conventions growing out of the Congress of Vienna of 1815, the régime 
thus created could not be abrogated by the unilateral act of France acting in 
reliance upon Article 435 of the Treaty of Versailles, to which Switzerland 
was not a party.* The acceptance of that article by Switzerland was under 
express reservations which the court considered to be adequate to protect 
the continuance of the old régime until a new agreement was voluntarily 
effected with France. 

The free zone of the Gex District is in a slightly different position because 
Switzerland did not formally accede to the declaration of November 20, 1815, 
signed by France and the Allied Powers, by which it was brought about. 
However, the court viewed the declaration as being in execution of prior agree- 
ments to which Switzerland was a party, and that therefore no accession was 
necessary. Having reached this conclusion, it is somewhat difficult to under- 
stand why the court should have proceeded to examine the declaration from 
the point of view of a stipulation in favor of a third party. It is true, the 
court does not maintain that such a stipulation may always be relied upon by 
the third party, but it does seek to apply to an international dispute the prin- 
ciple that such a stipulation may be relied upon if “the States which have 
stipulated in favour of a third State meant to create for that State an actual 
right which the latter has accepted as such” (p. 148). To the extent that 
such a stipulation becomes then irrevocable without the consent of the third 
party, it would seem extremely doubtful whether the doctrine as stated has 
been accepted in international law. No authority or precedent is cited for it. 
The joint dissenting opinion of Judges Altamira and Cecil Hurst is strongly 
opposed to it for any conclusion whatever; they maintain that such a theory 
would be fraught with “great peril for the future of conventions of this kind 
now in force’”’ (p. 185). 

The real difference of opinion within the court was less in regard to the 
status of the free zones as existing at the time of and pursuant to the Treaty 
of Versailles than as affected by the subsequent negotiations of the parties. 
The judges also disagreed as to the extent to which the court was competent to 
accomplish a new régime by the terms of the special agreement of October 
30, 1924, under which the dispute was submitted. Under Article 2 of this 
agreement, it is provided that failing agreement between the parties, “the 
Court shall, by means of a single judgment rendered in accordance with 


* See this JournaL, Vol. 24 (1930), p. 350. 
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Article 58 of the Court’s Statute, pronounce its decision in regard to the ques- 
tions formulated in Article 1 and settle for a period to be fixed by it and having 
regard to present conditions, all the questions involved by the execution of 
paragraph 2 of Article 435 of the Treaty of Versailles.” The parties were 
sharply in conflict as to the interpretation to be given to this provision. The 
court held that it did not empower the court freely to arrange a régime which 
the parties had not been able to settle for themselves, even if such a function 
were properly within its powers. The court recognized that this was not a 
question of law but a matter depending on the interplay of economic interests. 
“Such questions are outside the sphere in which a Court of Justice, concerned 
with the application of rules of law, can help in the solution of disputes be- 
tween two States.” (P. 162.) The court did not, however, consider that it 
was therefore unable to decide the questions of law by themselves, because 
the obstacle to fulfilling part of its mission resulted from the will of the 
parties as expressed in the special agreement and this could not destroy the 
basis of the court’s jurisdiction. It therefore decided to maintain the status 
quo ante, compelling France to withdraw her customs line from the political 
frontier before January 1, 1934, leaving her free, however, to impose at that 
frontier, fiscal duties not possessing the character of customs duties. Judges 
Altamira and Cecil Hurst believed that this withdrawal was unnecessary to 
accomplish the purpose, although agreeing that the step taken by France in 
1923 must be declared illegal. Judge Negulesco and M. Dreyfus, the French 
judge ad hoc, both dissent upon the ground (inter alia) that as the agreement 
of submission contemplated “a single judgment,” the intention of the parties 
must have been that all questions submitted to the court were to form an in- 
divisible whole, and if the court was without power to settle “all the ques- 
tions,” it should have declared itself without jurisdiction. Judge Yovano- 
vitch dissented without opinion. 

It is interesting to compare the attitude of the court in the present case 
with its position in the Austro-German customs union dispute. In that case, as 
in this, the court was compelled to examine a proposed customs régime which 
was not to coincide with political frontiers. The court considered itself quite 
competent to determine the probable political effects of the proposed union, 
but it was not called upon to exercise functions other than those of a negative 
and prohibitory character. In the instant case, it would have been compelled 
to act affirmatively in the creation of a new customs régime. Even though 
the parties desired to confer such powers, it is probably not within the func- 
tion of a strictly judicial tribunal to enter upon a task which is essentially 
administrative in character. On the other hand, arbitral tribunals have been 
known to fix boundaries between two countries not coinciding with the claims 
of either party nor based strictly upon documents in evidence. Sir Arthur 
Salter, in his recent book Recovery, the Second Effort, points out that it is of 
the greatest importance that economic associations should counteract and not 
coincide with political affiliations, and he envisages future agreements tending 
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in this direction between European nations. The present judgment would 
seem to indicate that the court will not serve as the proper tribunal to which 
nations may recur in the event of a dispute arising out of such agreements, 
where interpretation will not suffice to determine the issue effectively. 
ArTHUR K. KuHN 


THE CHEVREAU CLAIM BETWEEN FRANCE AND GREAT BRITAIN 


By a compromis signed at London, March 4, 1930, the French and British 
Governments submitted to an arbitrator a claim made by the French Gov- 
ernment on behalf of Madame Julien Chevreau. M. F. V. N. Beichmann, 
President of the Court of Appeal at Trondhjem and Member of the Permanent 
Court of Arbitration, was later designated as arbitrator, and the following 
questions were submitted to his decision: 


1. Did the arrest in 1918 of M. Chevreau, his detention in Persia and 
his subsequent deportation to India and Egypt, by British troops or 
authorities, take place under such circumstances as to base a claim in 
international law? 

2. If the answer is in the affirmative, was moral or material injury 
done to M. Chevreau, and if so, what is the amount of the indemnity 
which ought to be paid by the British Government to the French Gov- 
ernment to the account of Madame Chevreau? 


The compromis set forth the procedure to be followed, and provided that on 
questions not covered by its terms the arbitrator should follow the procedure 


set out in Chapter III of the Hague Convention for the Pacific Settlement of 
International Disputes of 1899.1 No ratification of the compromis being 
required, on July 4, 1930 the French Government submitted a memoire to the 
arbitrator, and on October 4, 1930, the British Government submitted a 
contre-memoire to which the French Government submitted a reply on No- 
vember 28, 1930. Further documentation was submitted by the two gov- 
ernments on January 12 and January 20, 1931. 

The tribunal met at the Peace Palace at The Hague, May 5-8, 1931. 
M. Crommelin, Secretary General of the Permanent Court of Arbitration, 
was designated as Secretary General. The French Government was repre- 
sented by M. Charguéraud-Hartmann as agent; the British Government by 
Mr. Shearman as agent, and by Messrs. John Foster and Francis MacCombe 
as counsel. The arbitrator formulated the procedure to be followed in an 
ordonnance, promulgated on May 4, 1931, under Article 49 of the Hague Con- 
vention. The sessions were not opened to the public. The British Agent 
presented a witness, who was examined, cross-examined and re-examined 
“in accordance with the English system,” and to whom certain questions 
were put by the Arbitrator. This witness was permitted to correct the 
record of his testimony which he signed. The award of the Arbitrator 
(sentence arbitrale) was given at The Hague, June 9, 1931. 


* Great Britain has not ratified the convention of 1907. 
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M. Chevreau, born in France, was arrested by British forces in Persia in 
1918, as a Germanophile and possibly a German agent. He was later taken 
to Bagdad, whence after some time he was deported via Basra and Bombay 
to Port Said and later to Marseilles. He made a complaint to the French 
Foreign Office, at the request of which a report on the facts was made by 
the British Foreign Office in 1919. In 1922, and again after the death of 
M. Chevreau in 1925, the British Government declined to reopen the matter. 
Though Persia was neutral in the war, British forces were permitted to be 
established there in the zone of British influence, and the Arbitrator admits 
that these forces had the privilege of protecting themselves against the acts of 
the civil population. Three rules were formulated by the Arbitrator: (1) 
The arbitrary arrest and deportation of an alien may base a claim in inter- 
national law; but the claim is not justified if the measures have been taken 
in good faith and on reasonable suspicion, especially if they are taken in a 
zone of military operations. (2) In case of an arrest, the suspicions ought 
to be verified by a serious inquiry, which gives the arrested person oppor- 
tunity to defend himself against the suspicions and to communicate with his 
consul if he wishes; failing such inquiry, or if it is unduly delayed or if the 
detention is unnecessarily prolonged, a claim is justified. (3) The arrested 
person should be given treatment appropriate to his situation, corresponding 
to that habitually given by civilized nations; if this is not done, a claim is 
justified. The French Agent contended that international law required in- 
formation to be given to the French authorities, at any rate in a country 
subject to capitulations, and the Casablanca arbitration? was cited; but the 
Arbitrator found it unnecessary to pronounce on the respective competences of 
military authorities in a country subject to capitulations. 

A question arose as to the burden of proof, the French Agent contending 
that there was no plaintiff (demandeur) and no defendant (defendeur) in 
the case; the Arbitrator found in Article 3 of the compromis, however, a duty 
on both parties to establish to his satisfaction the truth of facts invoked to 
affirm or to deny responsibility. On the facts, he found that while the arrest 
was not arbitrary and was justified, the British authorities were bound to 
conduct a prompt and proper inquiry to confirm the suspicions which led to the 
arrest. M. Chevreau was entitled to be informed of these suspicions, and to 
be permitted to communicate with his consul as he requested. It was found 
that no reproach against the British authorities had been proved, in that 
they denied a request by M. Chevreau to be allowed to communicate with his 
consul. The proofs did not enable the Arbitrator to say that a proper 
inquiry had been promptly conducted; such an inquiry would have shown 
that the suspicions were not sufficiently founded to justify a continuance of 
the detention or the deportation. Hence, it was held that the deportation of 
M. Chevreau to Bagdad and his detention there for several months gave the 


* Scott, Hague Court Reports (1916), p. 110. 
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basis for a claim in international law. On the treatment accorded to the 
prisoner, the evidence did not prove that this treatment had been as bad as 
alleged. The Arbitrator does not say whether the fact of M. Chevreau’s 
internment with Turkish prisoners of war would establish responsibility in 
international law, but in calculating the indemnity due he took into account 
the suffering caused by the rigorous conditions of the internment. 

The French Government asked a total indemnity of £8680, which included 
£20 a day for the whole period of detention; in this calculation, reliance 
was placed on an opinion by Mr. Plumley, Umpire in the British-Venezuelan 
Arbitration of 1903.4 The Arbitrator confined himself to determining “a 
global sum which would equitably compensate for moral and material damage 
sustained.” In arriving at an indemnity of £2000, he took into account the 
whole period of the detention at Bagdad, though the compromis did not 
clearly cover this detention; he seems to have been in doubt about including 
the period during which the prisoner was being repatriated. No indemnity was 
allowed for various effects of M. Chevreau alleged to have been seized in his 
house in Persia after his arrest. An interesting question arose as to certain 
books and documents turned over to the British Consul in his capacity as 
being in charge (gérant) of the French consulate, at the request of and during 
the absence of the French Consul. “The British Government cannot be held 
responsible for the negligence of its Consul en sa qualité de Gerdnt du 
consulat d’une autre puissance.” An issue was also made as to the amount 
of care which should have been exercised in guarding the prisoner’s effects; 
the proof was sufficient to show the loss of a violin, for which an indemnity 
of £100 was awarded. No interest was demanded or awarded, though the 
Arbitrator took account of the lapse of twelve years in fixing the total in- 
demnity at £2100. 

An interesting question arises whether this arbitration should be said to 
have been before a tribunal of the Permanent Court of Arbitration. It is in- 
cluded in the list of affaires d’arbitrage jugées in the latest annual report‘ of the 
Administrative Council of the Permanent Court of Arbitration, with the in- 
dication that it was before a “special tribunal.” The Arbitrator was 4 
member of the Permanent Court of Arbitration, and its secretary general was 
the secretary general of the tribunal. To some extent Chapter III of the 
Convention of 1899 was made applicable in the procedure, by a provision 
in the compromis. The documents do not seem to have been exchanged 
through the Bureau of the Permanent Court of Arbitration, but the award 
provides that one of the three exemplaires shall be deposited with the Bureau; 
the Bureau placed its premises and its organization at the disposition of the 
parties for the arbitration, and the proceedings were held in the Peace Palace. 
In a sense, therefore, the arbitration may be said to have been conducted 
within the framework of the Permanent Court of Arbitration. 


*Topaze Case, Ralston’s Report, Venezuelan Arbitrations, 1903, p. 329. *P. 48. 
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If this conclusion is founded, a question of some seriousness arises. The 
writer is informed that on account of discussions of this affair in the press, 
the parties agreed that the award should remain secret for a period of three 
months after it was handed down, and that after this period of three months 
it was to be available to accredited enquirers and to those who practice 
in the Peace Palace. Hence the award was not promptly published, in 
the sense of being printed and regularly distributed, and it became available 
for republication only after the lapse of a year.° This would seem to be a 
very questionable practice, and as a precedent it is to be deplored. The 
parties were legally free to direct the conditions and disposition of the award. 
There is no requirement in the Hague Convention of 1899 that awards be 
published, nor that they should not be kept secret. Article 53 of the conven- 
tion provides that “the award is read out at a public meeting of the tribunal ;” 
but parties to an arbitration are free to depart from this if they wish. The 
provision in the compromis concerning Chapter III of the convention, which 
contains Article 53, did not preclude discretion in the application of this 
article. In this case, it was the Arbitrator who determined that sessions of 
the tribunal were not to be made public; but it was a determination of the 
parties which provided for the three months’ secrecy, and for the non-publica- 
tion of the award. Is this consistent with the purpose and spirit of the 
Hague Convention? In making use of agencies created under the convention, 
agencies to the financial support of which various governments contribute, 
the parties were bound to respect the public character of those agencies. It 
is hardly consistent with that character to ask such agencies to hold the 
award secret for three months. Nor is their purpose served, it is in some 
measure defeated, by an agreement which precludes the prompt publication 
of the award. The legal profession is entitled to know and to have the texts 
of awards for use in professional activity, and it should not allow the agree- 
ment in this case to pass without notice. 

Mantey Hupson 


RECENT CONVENTIONS FOR THE REGULATION OF WAR 


The issuance by the President on August 4 of proclamations “ proclaiming” 
the convention of July 27, 1929, for the amelioration of the condition of the 
sick and wounded of armies in the field, and the convention of the same date 
concerning prisoners of war, the ratification of both of which had been ad- 
vised and consented to by the Senate on January 7 last, serves to recall that, 
although the events of the World War left the nations in little frame of 
mind to go ahead with the effort to regulate the conduct of war with which, 
prior to 1914, they had been so often preoccupied, the task of framing rules 
for this purpose has by no means been abandoned. The Washington Con- 
vention of February 6, 1922, relative to the use of submarines and asphyxiat- 


* The ban on publication of the award was lifted in June, 1932. 
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ing and poisonous gases, and the Geneva protocol of June 17, 1925, concerning 
the employment of similar gases, including bacteriological substances in war, 
will be recalled. Mention might also be made of the draft rules relative to 
the conduct of air warfare framed by an official commission of jurists at 
The Hague in 1922. Senator Borah’s proposal in 1928, for the calling of a 
conference for the codification of the law of maritime warfare, advocated by 
Professor Borchard and Admiral Hussey,! did not, however, meet with general 
favor. The International Law Association, while continuing its effort to bring 
about an agreement upon the rules governing the effect of war upon contracts, 
has ceased to occupy itself with the formulation of rules for the conduct of 
hostilities. The Interparliamentary Union, at its session at Paris in 1927, 
adopted a resolution declaring that the attempt to codify the laws of war 
should be abandoned and that war in the future should be considered as a 
crime against international law. This doubtless expresses the opinion of a 
large part of the public, who not only consider such efforts to be of little 
practical utility, but who regard them as totally inconsistent with the 
letter and spirit of the Pact of Paris by which nearly all the nations have 
solemnly agreed to renounce war. It must be remembered, however, that 
the pact does not envisage a complete renunciation of war, and in any case, 
it does not guarantee that there will be no more wars in the future. The idea 
underlying the two conventions of 1929 is that so long as war is a possibility 
in the future there is a place at least for an agreement for the protection 
of the unfortunates who are reduced to captivity or who find themselves sick 
or wounded. Moreover, the humanitarian instinct which is universal in the 
modern world made it possible for the nations to agree upon conventions fo: 
their protection, when agreement upon rules relative to the methods and in- 
struments employed in combating an enemy would be difficult or impossible. 

The Convention of 1929 Relative to the Treatment of Prisoners of War, 
upon which it is desired to offer some observations here, was framed and 
adopted by a conference at Geneva, called by the Swiss Government, and in 
which 46 countries participated. The same conference also revised the Red 
Cross Convention of 1906. The former convention, officially styled a Code 
des prisonniers de Guerre, was concluded in French and by its terms went into 
effect as soon as it was ratified by two Powers.* It was not intended to abro- 
gate or replace the regulations relative to prisoners of war annexed to the 

* Proceedings of the American Society of International Law, 1930, p. 115. 

? See 35th Report of the Conference, 1928, pp. 258, 393, 417. 

* Compte rendu de la XXIV Conférence, p. 551. 

“The French text of the convention may be found in G. Rassmussen, Code des 
Prisonniers de Guerre (1931), p. 108 ff. This book contains a useful commentary on the 
text by one of the delegates of Denmark. An English translation of the convention may 
be found in the Congressional Record of Jan. 7, 1932, p. 1487 ff. See also the article of 
Plassmann, “Das neue internationale Kriegs-gefangenrecht” in 15 Zeitschrift fiir Volker- 
recht (1930), p. 410ff. The official Actes de la Conférence, edited by M. Georges Werner, 
were published at Geneva in 1930. 
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Hague Conventions of 1899 and 1907, but rather to amplify and extend them, 
in the light of the experience of the World War. When two belligerents are 
bound both by the Hague conventions and by the present convention, the pro- 
visions of the latter are to prevail. The Hague regulations being very brief— 
only 17 articles, most of them short—they failed to deal with numerous 
matters which the experience of the World War showed to be in need of 
regulation, and as to certain other matters their provisions were quite inade- 
quate. The present convention is very long—it contains altogether 97 
articles—and as such justifies its official designation as a “code.” The 
categories of persons to whom the Hague regulations apply are extended to in- 
clude captives in maritime and air warfare, subject to certain derogations 
necessary on account of the conditions of capture. Women having actually 
served as combatants during the World War and being likely to serve in still 
larger numbers in the wars of the future, the conference made special provision 
that they should be treated with all the regard due their sex. 

In view of the numerous threats of reprisals during the World War, and the 
general feeling of repugnance against the injustice of such a practice, the con- 
vention lays it down emphatically that measures of reprisal of which prisoners 
are the victims shall be prohibited. No coercion may be employed against 
them to secure information relative to the condition of their army or country. 
In addition to the articles which they are allowed to retain under the Hague 
réglement, is money, except when it is taken by order of an officer, and even 
then it shall be credited to the account of the prisoner. Likewise, they may 
retain any decorations or insignia of rank they possess. Detailed provisions 
are made for the speedy evacuation of prisoners after their capture, belliger- 
ents must notify each other of their captures as soon as possible, and prisoners 
must not be needlessly exposed to danger while awaiting evacuation. But 
the convention appears to be silent as to working prisoners in places where 
they would be exposed to danger from gunfire. 

To meet complaints made during the World War, especially by the British, 
the convention makes it the duty of belligerents to avoid, as far as possible, 
the assembling in a single camp of prisoners of different races or nationalities. 
The provisions relative to the installation of camps, food and clothing, hos- 
pital, and sanitary service, medical inspection, the intellectual and moral 
needs of prisoners, internal discipline, and other matters are very detailed 
and lay down many rules not found in the Hague regulations. Similar pro- 
visions deal with the labor of prisoners, which was exploited on so large a scale, 
especially by Germany, during the World War. The rights of belligerents 
to utilize their labor, with the exception of officers and assimilés, is expressly 
affirmed. The hours of labor required of prisoners cannot exceed those 
allowed for civil workers, and they shall be permitted a weekly rest of 24 
consecutive hours, preferably on Sunday. Those who are victims of accident 
in connection with their work shall be entitled to the benefits of any labor 
accident legislation which may be in force in the state for which they work. 
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Their labor shall have no direct relation with war operations, and it is 
especially prohibited to use them for manufacturing and transporting arms 
and munitions of any kind or for transporting material intended for com- 
batant units. A proposal to forbid expressly their employment in the 
construction of trenches was not adopted. 

Detailed rules are also provided concerning postal facilities for prisoners, 
including their right to receive parcels by mail containing food and clothing, 
and to send telegrams. They are allowed to inform the military authorities 
of any requests which they may wish to make regarding their treatment, and 
to select agents to represent them before such authorities, as well as before 
those of neutral Powers under whose protection they may be. There is a 
long series of provisions relative to punishments which may be inflicted on 
prisoners, and as to the procedure for the trial of those charged with offences. 
Corporal punishment and collective penalties for individual acts, against 
which there was much complaint during the World War, are expressly for- 
bidden. A succession of articles relative to repatriation and hospitalization 
in neutral countries require belligerents to send back to their own country 
the seriously sick or wounded, and to appoint mixed medical commissions 
to conduct examinations of such persons. Armistice agreements must pro- 
vide for the repatriation of all prisoners as soon as possible. 

The provision of the Hague convention for the establishment of bureaus of 
information in each belligerent country is retained in extended form, and the 
functions of such bureaus enlarged. Provision is also made for the estab- 
lishment of a central information agency in some neutral country. An im- 
portant section of the convention, the outgrowth of experience during the 
World War, is that which provides for the appointment by neutral govern- 
ments charged with the protection of the interests of belligerents in enemy 
country, of delegates to serve as inspectors of camps and other places where 
prisoners are interned. It is expressly declared that they shall be permitted 
to go to any such place without exception, and may interview prisoners per- 
sonally or through interpreters. It is regrettable, however, that the conven- 
tion is silent as to the publication of their reports and as to any action which 
the inspectors may take to bring about the removal of complaints which they 
find to be well founded. Finally, it was provided that the text of the con- 
vention should be posted, when possible in the native language of the prisoners 
of war, in places where it could be read by them, and that where it was impos- 
sible for them to get information from the posted text, a copy of the convention 
should, upon their request, be communicated to them. 

It is impossible within the compass of a note to analyze in full a conven- 
tion like this, which in its scope has the character of a code. The provisions 
referred to above will serve to give some idea of its character and of the 
liberality of spirit which permeates it through and through. Regarding its 
application, attention may be called to one important respect in which it 
differs from the Hague Conventions Relative to the Laws and Customs of 
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War. It will be remembered that by virtue of the so-called solidarity or gen- 
eral participation clause inserted in those conventions, they were in force 
only when and so long as all the belligerents were parties. The moment a 
state which was not a party became a belligerent the convention ceased to 
be binding on all the belligerents. As a result, the convention of 1899 ceased 
to be in effect on August 8, 1917, when Liberia, which was not a party, became 
a belligerent. The fate of the corresponding convention of 1907 was still 
worse, since it was never legally in effect because several of the belligerents 
had not ratified it. In order to avoid the paralyzing effect of such a situation, 
the conference of 1929 provided (Art. 82) that if in time of war one of the 
belligerents is not a party to the convention, its provisions shall nevertheless 
remain in force as between the belligerents who are parties. Furthermore, 
it was provided (Art. 96) that the right of denunciation of the convention, a 
right which was expressly recognized, cannot take effect during a war in 
which the denouncing Power is a belligerent. The effect of these two articles 
is to insure that the convention shall be and remain in effect from the begin- 
ning until the end of the war as between the belligerents who have ratified or 
adhered to it, even though other belligerents are not parties and even when 
some of them who are parties may wish to free themselves from its obligations 
by denunciation. 

All in all, the war prisoners code of 1929 is an excellent piece of interna- 
tional legislation, and the outlook indicates that it will be generally accepted 
by the nations. If such should be the case and its stipulations scrupulously 
observed by belligerents in future wars, the lot of combatants who are re- 
duced to captivity will be vastly different from that of those who in former 
wars had the misfortune to be captured and compelled to spend months or 
years in prison camps. 

JAMES WILFoRD GARNER 


THE BRITISH IMPERIAL ECONOMIC CONFERENCE 


Failure to accomplish anything of importance in the direction of empire 
economic unity at the Imperial Conference of 1930! led to the holding at 
Ottawa of the recent British Imperial Economic Conference. This meeting 
was devoted exclusively to economic questions, which had been treated as of 
minor importance in previous Imperial Conferences. 

The declared object of the conference was improvement of trade among the 
countries of the empire, the inauguration or development of something like 
an empire economic system; it was also suggested that such a result, by im- 
proving the purchasing power of the various component parts of the Empire, 
would benefit the outside world, although it was not closely calculated whether 
the benefits accruing thereby would balance possible losses caused by the first 
step. As between British and Dominion delegates, it was the British who 


1 This Journat, Vol. 25 (1931), p. 316. 
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more frequently warned against action which would isolate the Empire from 
the rest of the world and who had general world conditions more constantly 
in mind, although particular advantages rather than greater empire unity 
were what the Dominions were seeking on their side. 

The conference was not a great success. It is not inaccurate to characterize 
as gross exaggerations the pictures of the success of the conference given in 
royal utterance and editorial comment in London. No general agreement 
was concluded, among the twelve separate agreements concluded were several 
of minor importance, the principal agreements are scheduled for severe opposi- 
tion upon the stage of ratification, and in general the results attained were 
disappointing to all concerned. 

The incident is none the less important to the outside world for what it 
revealed concerning relations among the Dominions and the United Kingdom 
and the position of the Empire in the world. 

Thus it is quite clear that the present British Government and the present 
Canadian Government, and one or more other groups in other countries, would 
like to restore unity and competitive power to the Empire for use against 
Russia, the United States, and the outside world generally. The Empire and 
its peoples were described by Mr. Baldwin as standing “in the order of the 
centuries as the heirs of the Roman Empire”; its ultimate goal, he continued, 
“is the Kingdom of Heaven on Earth.” South Africa and Ireland would not 
sympathize with this attitude, but if the conference did not produce a serious 
menace to the economic welfare of other countries, it was not the fault of its 
chief protagonists, and this in spite of their talk about “the value of the 
British Commonwealth to the world as a whole.” 

It is also obvious that, unless checked by liberal and labor oppositions, 
these same leaders are going to try to push on and succeed where they have 
thus far largely failed. Other such conferences must be held, it was declared, 
and a permanent organization is to be set up in London to watch over and 
serve these efforts. Intra-imperial cartels in various lines are being talked 
about. The world will have many more such activities to watch in the 
coming years. 

On the other hand, just because such conferences must be conducted in 
great secrecy, and deal with such mundane matters as bacon and moving 
picture films, they are not to be regarded as unimportant in point of principle 
and theory. Special arrangements of commercial privilege have long ap- 
peared to be the bane of general world economic welfare. Capitalist antip- 
athy toward socialist or communist economies lies close beneath the surface 
of such deliberations. All sorts of intra-empire constitutional problems are 
at stake. Perhaps in such meetings, rather than in the Imperial Conferences 
strictly so-called, the real position of the Dominions and the real composi- 
tion of the Empire may appear. 

Just as one example may be considered the question of what “countries” 
are to be regarded by the outside world as included under the label of “Do- 
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minion.” At Ottawa eight such units were represented, including India, New- 
foundland, and Southern Rhodesia, apart from the more obvious five. But 
are these three to be regarded as on a par with the others and, either they 
entitled to status and privileges such as are granted to Canada or Canada no 
status and privileges beyond those granted to Southern Rhodesia? And 
are they all to be equated with the United Kingdom, and vice versa? Such 
petty questions may not bother British statesmen, but they might bother 
foreign nations a good deal. 

There were those present at Ottawa who felt that the whole meeting had 
been a mistake. The bitterness which was produced endangered whatever 
political or psychological imperial unity had been engendered in 1926 and 
1930, not to go back further. Simple considerations of buying as cheaply as 
possible prevailed over appeals to Empire loyalty. A very small percentage 
—two per cent in one estimate—of imperial trade was affected by the agree- 
ments made, even if these be taken at their face value. Observers for foreign 
governments were notably undisturbed by what was being accomplished. 
The factual impossibility of imperial economic unity rendered the efforts of 
imperial politics abortive. In spite of certain agreements made, in time of 
direst need, the future of imperial economic and political unity looked dark, 
if not entirely black. 

Upon all such speculative points and the general issue itself, time and 
experience must place their mark. The recent conference may constitute the 
beginning of a revival of the British Empire, as its friends believe; it may be, 


not the beginning of the end but one stage in the long process of dissolution. 
Pitman B. Porrer 


ADMISSION OF TURKEY TO MEMBERSHIP IN THE LEAGUE OF NATIONS 


On July 18, 1932, the Turkish Republic became the 56th member of the 
League of Nations. Since the signature and ratification of the various treaties 
concluded at Lausanne, July 24, 1923, the Government of the Turkish Re- 
public has frequently had contact with the League of Nations. The Lausanne 
Treaty of Peace provided for such contact in numerous fields. During several 
years, the question of the boundary between Turkey and Iraq was considered 
by the Council of the League of Nations, and a treaty was finally concluded 
which embodied the substance of the Council’s decision of December 16, 1925. 
The Turkish Government has frequently been represented at conferences 
held under the auspices of the League of Nations, and has ratified a number 
of the conventions concluded at these conferences. On several occasions, 
also, it has been represented in cases before the Permanent Court of Inter- 
national Justice. 

On July 1, 1932, the delegations of Albania, Australia, Austria, British Em- 
pire, Bulgaria, Colombia, Cuba, Czechoslovakia, Denmark, Estonia, Finland, 
France, Germany, Greece, Guatemala, Hungary, Italy, Japan, Latvia, Nether- 
lands, New Zealand, Panama, Persia, Poland, Roumania, Spain, Sweden, 
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Switzerland and Yugoslavia, proposed to the Special Assembly then in session 
that an invitation should be extended to the Turkish Republic “to enter the 
League of Nations and give it the benefit of its valuable codperation.” On 
July 6, 1932, the Assembly unanimously voted a resolution in that sense. The 
invitation was accepted by the Turkish Minister of Foreign Affairs, who 
took occasion, however, to call attention to the fact “that Turkey is in a 
special position as a consequence of military obligations ensuing from the 
conventions signed at Lausanne on July 24, 1923”; on account of this fact, 
the Turkish Minister recalled the terms of the note addressed to Germany 
by representatives of Belgium, France, British Empire, Italy, Poland and 
Czechoslovakia, December 1, 1925, and particularly its interpretation of 
Article 16 of the Covenant.* When this acceptance of the invitation was 
communicated to the Assembly on July 18, 1932, Turkey was admitted to 
membership by the unanimous vote of the 43 members represented. It is 
notable that Turkey was not called upon to give any special “ guarantee of its 
sincere intention to observe its international obligations,” nor to accept any 
special regulations with respect to its armaments; the Assembly resolution 
merely recited that “it is established that the Turkish Republic fulfils the 
conditions laid down in Article 1 of the Covenant.” + This procedure is un- 
like that followed when Germany was admitted. It is also to be noted that 
as a member of the League of Nations Turkey is now bound by the Covenant, 
though no formal instrument of accession or adhesion was executed. 
Man ey O. Hupson 


THE GREAT LAKES-ST. LAWRENCE DEEP WATERWAY TREATY 


On July 18, 1932, a treaty looking toward the construction of a deep water- 
way from the Great Lakes to the sea, was signed at Washington on behalf of 
the Dominion of Canada and the United States. The treaty provides for 
the construction of the necessary works to complete this project and to 
develop the water power incidental thereto. To make all the appropriate 
references to this treaty in an international law index would require numer- 
ous entries, but only a few points will be noted here; the merits or demerits 
of the project, together with the objections raised by certain interests in the 
United States and Canada, will not be discussed. 

Of general importance is the recognition of the common interest of the two 
governments in the question of diversion of waters (see the preamble and 
Article VIII). The new treaty goes beyond the treaty of 1909 in providing 
that hereafter no diversion from the Great Lakes System or from the Inter- 
national Section to another watershed (except for specified diversion for the 


* This note was in response to a request of representatives of Germany for explanations 
in regard to Article 16. For the text, see League of Nations Official Journal, 1926, p. 636. 

t League of Nations Document A. (Extr.) 130, 1932, VII. 

*See Department of State Publication No. 347, Great Lakes-St. Lawrence Deep Water- 
way Treaty. 
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Chicago Drainage Canal), shall be made except by authorization of the 
International Joint Commission created by the 1909 treaty. The Joint Com- 
mission, under authority of the 1909 treaty, has dealt with several cases of 
diversion,? but its power is now enhanced. As to diversion for the Chicago 
Drainage Canal, provision is made for resort to an arbitral tribunal of three 
persons in case the United States desires to increase, in an emergency, the 
amount of water to be diverted for that purpose. These provisions on this 
subject may be contrasted with the careful reservations of principle and 
precedent which it was deemed necessary to make in the treaty of May 21, 
1906, between the United States and Mexico. The new treaty adds little to the 
scant body of general customary law on the subject of diversion of waters, 
but it offers a promising procedure for the elimination of future disputes 
over this problem. 
Article VII of the new treaty contains this interesting provision: 


The high contracting parties agree that the rights of navigation ac- 
corded under the provisions of existing treaties between the United States 
of America and His Majesty shall be maintained, notwithstanding the 
provisions for termination contained in any such treaties, and declare 
that these treaties confer upon the citizens or subjects and upon the ships, 
vessels and boats of each high contracting party, rights of navigation in 
the St. Lawrence River, and the Great Lakes System, including the canals 
now existing or which may hereafter be constructed. 


It will be recalled that this question of navigation of the lakes and the 
St. Lawrence has had a long and troubled diplomatic history. The treaty of 
1854 granted some reciprocal privileges for a period of years. The Treaty of 
Washington of 1871 posited free navigation of the St. Lawrence but did not 
guarantee it in the Great Lakes and the canals other than that of the St. 
Clair flats, though both parties agreed to urge the matter upon the attention 
of the provincial and state governments. The treaty of 1909 guaranteed 
free navigation of all boundary waters and, during the life of the treaty, 
of Lake Michigan and the canals connecting boundary waters. The new 
treaty makes absolute and permanent the navigation rights in the St. 
Lawrence and the “ Great Lakes System,” including present and future canals. 

Two points of special interest are raised by the provisions for the estab- 
lishment of the St. Lawrence International Rapids Section Commission 
(Article III and Schedule A). 

The first point is the nature of the Commission. The League of Nations, 
the Dominions of the British Empire, the Danube Commissions, and other 
international agencies, have provoked much discussion of “ international per- 
sonality.” Frequently the novelty or difficulty of the situation is met by 
classifying the entity as sui generis. The newly projected St. Lawrence 
Commission falls conveniently under that head. Any attempt to classify 
such entities as legal or juristic persons must have reference to some body 


*See Chacko, The International Joint Commission (1932), p. 96 ff., 212 ff. 
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or system of law. To describe the League of Nations, for example, as having 
legal personality assumes that such a status is derived from international 
law, unless one chooses to turn to Swiss law to explain the standing of the 
League as a defendant before a Swiss court. Customary international law, 
however, has not kept pace with the creation of new types of entities, and it 
is dangerous to ascribe too much to that legal system. One is on safer ground 
in relying on a treaty as a legal source for the creation of international juristic 
personality, with reference back, of course, to customary international law 
as the source of legal force in the treaty. 

The St. Lawrence treaty in Article III contains an agreement “to establish 
and maintain a temporary St. Lawrence International Rapids Section Com- 
mission.”’ According to Schedule A, par. (a), the commission “ shall function 
solely as an international commission established under, and controlled by, 
the terms of this treaty. It shall not be subject, generally, to the legislative, 
to the executive or, except as hereinafter provided, to the judicial authorities 
in either country, but it shall be subject to this and to any subsequent agree- 
ment.” But, by par. (e), “it is agreed that the appropriate authorities 
in the countries will take such action as may be necessary to confer upon the 
commission” certain “capacities, powers and liabilities.” To this extent it 
would seem to be subject to some, probably the legislative, authority of the 
governments. The “capacities, powers and liabilities” referred to, are worth 
quoting in full: 


1. All such specific capacities, powers and liabilities as are reasonably 
ancillary to the establishment of the Commission and the duties 
and functions imposed upon it by this treaty; the subsequently 
enumerated capacities, powers and liabilities are not intended to 
restrict the generality of this clause; 

2. The capacity to contact, to sue and be sued in the name of the 
Commission; 

3. Freedom from liability for the members of the Commission for the acts 
and liabilities of the Commission and, conversely, a general respon- 
sibility of the Commission for the acts of itself, its employees and 
agents, in the same manner as if the Commission were a body cor- 
porate, incorporated under the laws of either of the countries; 

4. The power to obtain the services of engineers, lawyers, agents and 
employees generally ; 

5. The power to make the necessary arrangements for workmen’s com- 
pensation either directly or with the appropriate authorities or 
agents in either country, so as to insure to workmen and their fam- 
ilies rights of compensation equivalent to those which they would 
ordinarily receive in the Province of Ontario in respect to the parts 
of the works within Canadian territory, or the equivalent works 
as referred to in Article III (b) of this treaty, or in the State of 
New York in respect to the remaining works. 


Further authority is given the Commission by par. (g) in regard to the future 
development of power. 
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The writer does not know of any existing international commission upon 
which like powers have been conferred. The various European river com- 
missions, especially for the Danube, have been given broad powers of inter- 
national administration but must resort to national authorities for the per- 
formance of most “corporate” acts within the sphere of private law 
relationships. 

This St. Lawrence Commission is to be composed of ten members, five ap- 
pointed by each government. Its task is to construct certain works in the 
International Rapids Section “excluding the power house superstructures, 
machinery and equipment required for the development of power.” For the 
performance of this task, the contracting parties have wisely not limited them- 
selves to precedents, but have created an organ designed for the immediate 
purpose. Obviously a national corporation created by either government 
would not be suitable. Two corporations would be inefficient and unwieldly. 
The ordinary type of international commission would lack the power to con- 
tract, to hire agents and employees and otherwise to function with the effi- 
ciency of a national corporate body. If one insists upon seeking analogy 
and precedent, one may be suggested by the Port of New York Authority, 
created under compact between the states of New York and New Jersey, by 
the legislatures of the two states, as a body corporate and politic. 

The second point to be noted here in regard to the Commission, is the solu- 
tion of problems arising from judicial proceedings. Par. (j) of Schedule A 
reads: 


(f) The Commission shall be subject to the jurisdiction of the federal 
courts of the two countries, respectively, that is to say, in respect to all 
questions arising out of the part of the works within Canadian territory 
or the equivalent works, as referred to in Article III (b) of this treaty, 
the Commission shall be subject to the jurisdiction of the Exchequer 
Court of Canada, and, in respect to the remaining works, to the jurisdic- 
tion of the federal courts of first instance in the United States; and there 
shall also be established rights of appeal, analogous to the appeals in 
similar matters from the respective courts to the appropriate tribunals in 
the respective countries: provided, however, that in respect of a claim 
made upon the Commission exceeding in amount the sum of fifty 
thousand dollars ($50,000), either of the governments, at any time after 
such claim has been tried and judgment entered in the appropriate court 
of first instance herein provided for, may cause the matter to be re- 
ferred by way of appeal to an arbitral tribunal. Such reference shall be 
effected by notice from the government invoking this proviso to the other 
government and to the court, given within ninety days of the entry of 
such judgment, and such notice shall give to the tribunal jurisdiction over 


*Cf. also the Delaware River Joint Commission, authorized by Pub. Res. No. 26, 72nd 
Cong. June 14, 1932. Mention should also be made of the Greek Refugees Settlement 
Commission, “established as a legal person competent to sue and be sued in its own 
name, to hold and alienate property of all kinds, and generally to perform any acts which 
can be performed by a corporation possessing full legal personality under the law of 
Greece.” See texts in Hudson, International Legislation, Vol. II, Nos. 99-99e, p. 1067 ff. 
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the appeal, or cause any appeal already taken to be transferred to the 
tribunal. The tribunal shall consist of three members, all of whom 
must hold, or have held, high judicial office. One shall be appointed by 
each government, and the third shall be selected by the two members 
so appointed; or, in the event of failure to agree, by the governments 
jointly. The tribunal so established shall then have, in respect to such 
claim, exclusive final jurisdiction and its findings shall be binding upon 
the Commission. 

That an organization of this kind should be subject to the national courts 
in respect of causes sounding in contract, quasi-contract or tort, is natural and 
desirable. There is no reason why ordinary private litigations in which the 
Commission might be involved should be subjected to the slower and more 
expensive methods of international arbitration. That there should be, how- 
ever, provision for possible appeals to an international forum, is likewise desir- 
able. In addition to being a quasi-national corporation in both countries, 
the Commission will be an international agency and problems may well arise 
which will be more suitable for international adjudication. One might en- 
visage, for example, difficult questions of jurisdiction in cases arising from 
events occurring on the international boundary in which, conceivably, the 
national courts of both countries might decline jurisdiction. It will be noted 
that there can be no appeal to the international forum unless the claim 
involves more than $50,000. The provision for such appeals is of particular 
importance to the United States, since it appears that judgments against the 
Commission would be paid by this government.* 

The provision for appeal from our national courts to an international tribu- 
nal, immediately calls to mind the controversy which raged in the United 
States regarding the terms of the proposed International Prize Court Conven- 
tion signed at the Second Hague Peace Conference in 1907. That convention, 
however, provided for appeals from the Supreme Court of the United States 
in prize cases. The supplementary protocol designed to obviate the consti- 
tutional objections then raised by permitting original suits for damages instead 
of appeals, was doubtless a wise and satisfactory measure designed to avoid 
difficulties in ratification, but it is doubtful whether the constitutional objec- 
tions were well taken.5 In the case of the instant treaty, the objections 

“By Article IX of the treaty, “each party is hereby released from responsibility for 
any damage or injury to persons or property in the territory of the other, which may be 
caused by any action authorized or provided for by this treaty,” but “they will severally 
assume responsibility and expense for the acquisition of any lands or interests in land 
in their respective territories which may be necessary to give effect to the provisions of 
this treaty.” Under par. (h) of Schedule A, the expenses of the “members” of the 
Commission shall be paid by their respective governments, but “all other expenses of the 
Commission shall be defrayed out of the funds provided under the terms of Article III” 
which state that the United States undertakes to furnish the funds. 

5 See this Journat, White, “Constitutionality of the Proposed International Prize Court 
Considered from the Standpoint of the United States,” Vol. II (1908), p. 490; Scott, “ The 
International Court of Prize,” Vol. V (1911), p. 302 at pp. 308-314; Wright, “Treaties and 
the Constitutional Separation of Powers,” Vol. XII (1918), p. 64 at pp. 87-89. 
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would be still more tenuous. It seems clear that the treaty could have pro- 
vided for international adjudication only without any resort to the national 
courts. The parties have seen fit to create a new agency which, for certain 
purposes, shall be subject to the national courts; in some circumstances it may 
be subject to an international court. It would clearly be possible to provide 
that in cases involving the Commission, the usual judicial process should not 
be followed, but that a special jurisdiction should be conferred upon the lower 
federal courts in certain instances. It was chiefly the idea of an appeal from 
the Supreme Court which raised difficulties in 1907, and similar objections 
should not be raised to the salutary and convenient provisions of the instant 
treaty. The ultimate outcome of pressing constitutional objections, which 
are in any case not well founded, would be resort to some devious phraseol- 
ogy which would accomplish exactly the same result in a different way. 

The boundary between the United States and Canada has become famous 
for several instructive and inspiring international novelties. In this history, 
the new St. Lawrence treaty offers a valuable chapter which will repay careful 
study, not only for the matters discussed here, but for others which have not 
been included for lack of space. 

C. Jessup 


OFFICIAL REPORTS BY MINISTRIES FOR FOREIGN AFFAIRS 


For many years suggestions have been made that the Secretary of State of 
the United States should follow a precedent set by Secretary Olney in 1896 
and publish an annual report. All of the executive departments of the 
Government of the United States publish annual reports, with the single 
exception of the Department of State. In 1928, the writer undertook to sug- 
gest what an annual report by the Secretary of State might include.! Since 
that time, no progress has been made in this direction, though following the 
insistence of teachers of international law and relations the general publica- 
tions of the department have been much enlarged and improved. 

In some sixteen countries of Latin America,” reports of the departments in 
charge of the conduct of international relations are published more or less 
regularly, and they constitute an important mine for students of international 
law and international affairs. The latest of these publications to come to the 


? This Journan, Vol. 22 (1928), p. 624. 

*The Argentine Republic, annual Memoria and monthly Circular; Bolivia, annual 
Memoria and quarterly Boletin; Brazil, annual Relatorio; Chile, annual Memoria; Colombia, 
annual Informe; Costa Rica, annual Memoria; Cuba, periodical Boletin; Ecuador, quarterly 
Boletin; Guatemala, annual Memoria; Haiti, periodical Bulletin; Mexico, annual Memoria 
and monthly Boletin; Panama, annual Memoria; Peru, monthly Revista; Salvador, annual 
Memoria and quarterly Boletin; Uruguay, annual Memoria and monthly Boletin; Venezuela, 
quarterly Boletin. (This list may not be complete.) 


820 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


writer’s notice, by the Mexican Secretaria de Relaciénes Exteriores,’ is an ad- 
mirable example. It contains among other things information concerning 
treaties negotiated and ratified or adhered to by Mexico, ratifications of 
treaties deposited with Mexico, and treaties registered with the Secretariat of 
the League of Nations by Mexico; concerning treaties and conventions in 
force; concerning representation at international conferences and participa- 
tion in international commissions; concerning the work of diplomatic mis- 
sions and consulates both in Mexico and abroad; concerning naturalizations 
and extraditions; concerning the work of various claims commissions and the 
protection of nationals abroad; and concerning the publications of the Secre- 
tarta. A section is devoted to the League of Nations, of which Mexico has 
been a member since 1931. The appendix contains the texts of numerous 
documents; perhaps it is too bulky, but it is of inestimable value to any stu- 
dent of Mexico’s international relations. 

The Mexican Memoria sets a standard and an example which ought to be 
followed by other countries. The United States, particularly, is in need of 
such a publication. The publication of our Foreign Relations is hopelessly 
delayed, and no one seems to be able to devise relief from the delay. Mean- 
while, it would be a boon to all persons who attempt to follow the work of our 
Department of State if an annual volume, modelled more or less closely on 
the Mexican Memoria, could be published by the department. The docu- 
mentation of international affairs has greatly improved during the past 
decade. The Secretariat of the League of Nations, the International Labor 


Office, and the Registry of the Permanent Court of International Justice have 
created a new library of international relations. That library needs supple- 
menting by each government with respect to its own problems, and to this 
end the Mexican Memoria ought to be more widely known. 

Man ey O. Hupson 


3 Memoria de la Secretaria de Relaciénes Exteriores de Agosto de 1931 o Julio de 1982. 
Presentada al H. Congreso de la Unién, por el C. Manuel C. Tellez, Secretaria de Relaciénes 
Exteriores. Mexico: Imprenta de la Secretaria de Relaciénes Exteriores, 1932. p. 403; 
Appendice, p. 1108. 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop May 16, 1932—Aucust 15, 1932 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de |’Institut Intermédiaire International; B. J. N., 
Bulletin of International News; C.S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe 
Nouvelle; Ex. Agr. Ser., U. S. Executive Agreement Series; Geneva, A Monthly Review 
of International Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., 
International Labor Office Bulletin; J. A. L., Journal of Air Law; L. N. M.S., League of 
Nations Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. Q. B., 
League of Nations Quarterly Bulletin; L. N. T. S., League of Nations Treaty Series; 
P. A. U., Pan American Union Bulletin; Press releases, U. S. State Department; 7. J. B., 
Treaty Information Bulletin, U.S. State Department; U.S.C. R., U.S. Commerce reports. 


November, 1931 
24. Norway—PorrucaL. Exchanged ratifications of treaty of conciliation, judicial 
settlement and arbitration, signed July 26, 1930. 7. J. B., June, 1932, p. 1. 


28 Great Britrain—Turkey. Signed convention regarding legal proceedings in civil 
and commercial matters. Turkey no. 1 (19382), Cmd. 4058. 


December, 1931 
15  France—Great Britain. Exchanged notes amending regulations regarding New 
Hebrides. G. B. Treaty Series, no. 22 (1932). 


22. Estonra—Great Britain. Signed convention regarding legal procedure in civil 
and commercial matters. Estonia no. 1 (1932), Cmd. 4003. 


22. Great Brartrarn—Unitep States. Signed extradition treaty in London. United 
States no. 1 (1932), Cmd. 3999. 


January, 1932 
11 Great Brirrain—Pouanp. Signed extradition treaty at Warsaw. Poland no. 2 
(1932), Cmd. 4023. 


20. Great Britarin—Portuaat. Signed convention in Lisbon supplementary to extra- 
dition treaty of Oct. 17, 1892. Portugal no. 1 (1932), Cmd. 4022. 


21 Hunaarian Reparations. Protocol signed in London providing for suspension of 
certain payments due by Hungary under the international agreements of April 
28, 1930. Text: Hungary no. 1 (1932), Cmd. 4052. 


March, 1932 
14 Great Brrrain—S1am. Exchanged notes for agreement on boundary between 
Burma and Siam. G. B. Treaty Series, no. 19 (1932), Cmd. 4112. 


26 Estonra—France. Signed foreign trade clearing agreement at Tallinn. Text: 
T. 1. B., May, 1932, p. 15, 30. 
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April, 1932 

11 to July 23 Disarmament ConrerENce. The General Commission of the Conference 
for the Reduction and Limitation of Armaments met at Geneva April 11 to 26. 
L. N. M.S., April, 1932. On June 22, Mr. Gibson read to the General Commis- 
sion instructions given by President Hoover to the United States delegation in 
which he proposed “that the arms of the world should be reduced by nearly 
one-third.” Text: L.N.M.S., June, 1932, p. 183. U.S. Daily, June 23, 1932, p. 1. 
Proposal approved by 19 nations up to July 10. U.S. Daily, July 11, 1932, p. 1. 
On July 23, the first phase of the work of the conference was brought to a close 
wii the adoption by the General Commission of a resolution supplying a basis 
for a definite program of work for the autumn session. Text of resolution of 
adjournment to Jan. 29, 1933, embodied the conclusions of the conference. U. S. 
Daily, July 28, 1932, p.3. Press releases, July 30, 1932, p. 67. Conclusion of the 
first phase and national reactions: B. J. N., Aug. 4 and 18, 1932. Cur. Hist., Aug- 
Sept., 1932, pp. 580 and 649. L. N. M.S., July, 1932, p. 208. 


France—LitHvANiIA. Amendment to commercial agreement of July 20, 1928, 
came into force. U.S.C. R., Aug. 29, 1932, p. 372. 


Great Brrrarin—-Greece. Exchanged ratifications of convention signed Apr. 17, 
1931, respecting air transport services. G. B. Treaty Series, no. 15 (1932), Cmd. 
4085. 

NETHERLANDS—TvURKEY. Signed treaty of arbitration and conciliation at Geneva. 
T. I. B., May, 1932, p. 1. 

NETHERLANDS—YUGOSLAVIA. Most-favored-nation treaty signed at Belgrade on 
May 28, 1930, came into force. Summary: U.S.C. R., June 20, 1932, p. 720. 

Srares. Arrangement for reciprocal recognition of load-line 
certificates effected by exchange of notes, signed Oct. 7, 1931, Feb. 4 and April 19, 
1932. Ez. Agr. Ser., no. 40. 


GerMaNy—Hounaary. Foreign exchange clearing agreement, to last three months, 
came into force. J. B., June, 1932, p. 12. 


SwitTzERLAND—Yvg@ostaviA. Signed clearing agreement at Zurich. T. J. B., June, 
1932; p. 12. 
28 Avustria—Itaty. By Austrian Government decree of March 31, 1932, the addi- 
tional protocol of Feb. 18, 1932, to commercial treaty of 1923, was put into force. 
U.S.C. R., July 11, 1932, p. 99. 


May, 1932 
2 Great Brrrarn—Irag. Signed extradition treaty at Baghdad. Jraq no. 1 (1932), 
Cmad. 4120. 


Canapa—Unitep States. Exchanged notes regarding radio broadcasting in Canada. 
Text: T. J. B., May, 1932, p. 27. Ez. Agr. Ser., no. 34. 


Latvia—Rvssia. Commercial treaty of June 2, 1927, denounced by Russia, effec- 
tive Nov. 5, 1932. U.S.C. R., July 4, 1932. 


9 to July 15 Leacue or Nations Councit. Closed the 9th meeting of its 67th session 
on May 21 after considering three outstanding problems: the British proposal 
to cut down League expenditures, the finances of Austria and Greece, and the 
entry of Iraq into the League. L. N. M. S., May, 1932. Geneva, June, 1932, 
p. 77. On May 20, the Council adopted report of International Committee on 
Liberia to which the United States made a reservation. Text of reservation: 
Press releases, May 21, 1932, p. 515. N.Y. Times, May 22, 1932, p.15. On July 


16 

16 

17 

19 
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15 a tenth meeting was held to consider convocation of a world economic and 
financial conference and other matters. L. N. O. J., July, 1932. L. N. M.S., 
July, 1932, p. 235. 


Consuar OrFicers. Revised agreement of codrdination, to effect unity of action 
of activities of consular officers of Departments of State and Commerce in promo- 
tion of trade, was signed by representatives of departments concerned. Text: 
Press releases, May 28, 1932, p. 529. U.S. Daily, May 27, 1932, p. 1. 


SwiTzERLAND—TurRKEY. Most-favored-nation commercial treaty signed Dec. 13, 
1930, came into force. U.S.C. R., July 25, 1932, p. 185. 


France—JApaANn. Signed agreement regulating commercial relations of Indo-China 
and Japan. U.S.C. R., Sept. 10, 1932. 


Brazic—Yveostavia. Signed most-favored-nation commercial treaty. C.S. Moni- 
tor, June 6, 1932, p. 11. U.S.C. R., July 18, 1932, p. 146. 


Iraq AND THE Leacuz. Council approved draft declaration to be made by Iraq 
on termination of mandate régime, prepared by a special committee constituted 
on Jan. 28. Points in guarantee: L. N. M. S., May, 1932, p. 158. Cur. Hist., 
July, 1932, p. 508. 


France—Rvumania. Provision in supplementary agreement of Jan. 5, 1932, for 
French preferential treatment of Rumanian wheat, promulgated in France. J. O., 
May 22, 1932. U.S.C. R., July 25, 1932, p. 184. 


Estonra—Latvia. Signed trade agreement for preferential tariff rates on certain 
goods. B.J. N., May 26, 1932, p. 19. 


Fintanp—Unrtep States. Signed agreement covering one year moratorium on 
payments due during 1932. U.S. Daily, May 25, 1932, p. 2. 


Canapa—New Reciprocal trade agreement came into force. U.S.C. R., 
June 6 and July 4, 1932. 


France—Yucostavia. Agreement for preferential treatment of Yugoslav wheat, 
and tariff concessions on part of Yugoslavia, signed Nov. 7, 1931, came into force. 
U.S.C. R., July 25, 1932, p. 184. 


Great Brrrarn—Guatemata. Exchanged ratifications of convention respecting 
commercial travellers, signed May 25, 1932. G. B. Treaty Series, no. 21 (1932). 


Iraty—Turxey. Signed five-year renewal of treaty of friendship at Rome. N. Y. 
Times, May 26, 1932, p.9. B. J. N., June 9, 1932, p. 20. 


Switzertanp—Unirep States. Treaty of arbitration and conciliation, signed Feb. 
16, 1931, proclaimed by President Hoover. 7./.B., May, 1932,p.1. U.S. Treaty 
Series, no. 844. 


GerMANy—Unrtep Srates. Signed agreement for one-year moratorium, including 
repayment provision. U.S. Daily, May 27, 1932, p. 1. 


Great Brrrarn—Spain. Exchanged notes regarding recognition of load-line cer- 
tificates. G. B. Treaty Series, no. 23 (1932). 


GrerMany—Rvssu. Signed tariff agreement in Berlin. B. J. N., June 9, 1932, p. 15. 


Hunoary—Unirep Srates. Signed agreement for funding of suspended debt pay- 
ments due the United States of America. N.Y. Times, May 29, 1932, p. 7. 
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30 Inaq—Turkey. National Assembly of Turkey ratified the Establishment Treaty 
with Iraq, concluded to place relations between the nationals of the two countries 
on a regular legal basis. B.J. N., June 9, 1932, p. 25. 


31 GreRMANY—Unitep States. Exchanged notes for purpose of giving effect to (1) 
arrangement for navigation of civil aircraft of each country in the other country; 
(2) arrangement for acceptance by each country of certificates of airworthiness 
for aircraft exported from the other country. Both arrangements will take effect 
on June 1, 1932. 7.J. B., May, 1932, p.12. Text: Ex. Agr. Ser., no. 38. 


Great Brirarin—Potannp. Exchanged ratifications of convention, signed Aug. 26, 
1931, regarding legal proceedings in civil and commercial matters. G. B. Treaty 
Series, no. 16 (1932), Cmd. 4104. 


Great Britain—Po.anp. Exchanged ratifications of convention concerning com- 
mercial relations between India and Poland, signed May 8, 1931. G. B. Treaty 
Series, no. 20 (1932). 


Nata. Natal Devolution League adopted declaration for securing release from 
the Union of South Africa by constitutional means. Times (London), June 2, 
1932, p. 13. 


31 to June 1 PerMaNentT Court or INTERNATIONAL Justice. On May 31, Secretary 
Stimson advised House Committee on Foreign Affairs that he saw no reason 
for not approving the proposed contribution by the United States towards ex- 
penses of the court as provided in the Linthicum Bill (H. J. Res. 378). N. Y. 
Times, June 1, 1932, p. 15. On June 1, the report on the Root protocols con- 
cerning adherence of the United States to the court was favorably reported by 
the Senate Committee on Foreign Relations. Cong. Rec., June 1, 1932, p. 12066. 
Senate Report 758, 72d Cong., 1st sess. 


June, 1932 
1 GerMANyY—UnItep States. Arrangement for reciprocal recognition of certificates 
of airworthiness of imported aircraft effected by exchange of notes, signed May 
27, 30, 31, 1932. Ez. Agr. Ser., no. 39. 


Itaty—Unitep States. Agreement for reciprocal recognition of load line certifi- 
cates came into force. 7. J. B., June, 1932, p.15. Text: Ex. Agr. Ser., no. 36. 


ITtaty—Yveos.tavia. Supplementary agreement to treaty of commerce and navi- 
gation of July 14, 1924, concluded at Rome on April 25, 1932, came into force 
provisionally by exchange of notes. U.S.C. R., Aug. 8, 1932, p. 261. 


Swepen—Unitep States. Agreement for reciprocal recognition of load line 
certificates effected by exchange of notes. Ez. Agr. Ser., no. 35. 


Great Brrtarin—Unitep States. Signed agreement for funding payments on 
debts suspended during Hoover moratorium. N. Y. Times, June 5, 1932, p. 16. 


7toJuly15 Inisn Free Stare Disrute. On June 7, President De Valera, J. H. Thomas, 
Dominion Minister, and Viscount Hailsam, Secretary for War, met in con- 
ference in Dublin. N.Y. Times, June 8, 1932, p.6. On June 11, the conference 
ended in failure. N.Y. Times, July 11, 1932, p.5. On June 16, De Valera offered 
to arbitrate question of land annuities, but refused to accept an empire court. 
Britain refused De Valera’s terms. N.Y. Times, June 17, 19, 23, 1932, pp. 5, 6, 7. 
On July 4, the House of Commons voted to impose a tariff up to 100 per cent on 
imports from Irish Free State in retaliation against non-payment of Irish land 
annuities. On July 6, Britain offered De Valera his choice of arbitral tribunal, 
provided its members are citizens of British Commonwealth. N. Y. Times, July 


—— 
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5-7, 1932. On July 15, conference between MacDonald and De Valera failed, the 
latter asking joint commission to settle difficulties. N.Y. Times, July 16, 1932, 
p.1. Cmd. 4056. Round table, Sept. 1932, p. 747. 


France—UnitTep States. Arranged temporary agreement for certain privileges in 
regard to the French quota system on products imported from the United States. 
Text: U.S. Daily, June 9, 1932, p.2. Press releases, June 11, 1932, p. 563. 7'./.B., 
May, 1932, p. 14. 


Great Britarn—Itaty. Exchanged ratifications of convention regarding legal pro- 
ceedings in civil and commercial matters, signed Dec. 17, 1930. G. B. Treaty 
Series, no. 17 (1932), Cmd. 4105. 


7 to August 11 PrerMANENT Court or INTERNATIONAL Justice. On June 7, the court de- 
livered final judgment in case concerning Free Zones of Upper Savoy and the 
District of Gex, in dispute between France and Switzerland since 1919. Verdict 
was 6 to 5 in favor of Switzerland. Summary: L. N. M.S., June, 1932, p. 202. 
T. JI. B., June, 1932, p. 8. On Aug. 11, the court rendered judgment in favor of 
Lithuania in case brought by Great Britain, France, Italy, and Japan on behalf 
of Germany regarding dismissal of Herr Boettscher from Memel. C.S. Monitor, 
Aug. 11, 1932, p.2. N.Y. Times, Aug. 12, 1932, p.3. Times (London), Aug. 12, 
1932, p.9. L.N.M.S., July, 1932, p. 239. 


Cure. Issued decree expropriating deposits of foreign currency in Chilean banks. 
N. Y. Times, June 10, 1932, p. 3. Text: Press releases, June 11, 1932, p. 570. 
Cur. Hist., July, 1932, p. 478. 


Goup Stanparp. League of Nations Gold delegation recommended return to gold 
standard as world’s “best available monetary mechanism,” in its final report. 
N.Y. Times, June 10, 1932, p. 1; summary: June 11, 1932, p.6. Times (London), 
June 10, 1932, p. 14. Text: L. N. Doc. C. 502. M. 243. 1932. II. A. 


11-16 War Dest Payments. Agreements to fund war debt payments to United States 
suspended by Hoover moratorium, were signed by France, Belgium, Rumania 
and Latvia on June 11, and by Poland and Estonia on June 15. N. Y. Times, 
June 12 and 16, 1932, pp. 9 and 24. U.S. Daily, June 16, 1932, p. 1. 


De.awarE River Joint CoMMISSION. President Hoover signed S. J. Res. 41 grant- 
ing consent of Congress to a compact between Pennsylvania and New Jersey 
creating the commision and specifying powers and duties thereof. U.S. Daily, 
June 16, 1932, p. 3. 


GerMany—Russia. Signed trade agreement to replace that of April 14, 1931. 
Econ. Rev. of the Soviet Union, July 15, 1932, p. 294. 


Norway—-PortucaL. Most-favored-nation treaty of Nov. 21, 1931, came into force. 
U.S.C. R., July 11, 1932, p. 99. 


War Ciarms. On June 14 President Hoover signed Senate Joint Res. 97, extending 
for one year the time within which American claimants may make application 
for payment under the Settlement of War Claims Act of 1928. N. Y. Times, 
June 16, 1932, p.2. On June 21, the State Department announced that Germany 
had refused extension of time for consideration of belated claims cases, includ- 
ing those of American seamen. Text of Secretary Stimson’s letter to House 
Committee on Foreign Relations, dated June 11, 1932, on H. J. Res. 416. U. S. 
Daily, June 21, 1932, p. 1. 


Canapa—France. Commercial treaty of Dec. 15, 1922, expired. U.S. C. R., June 
27, 1932, p. 782. N.Y. Times, June 17, 1932, p. 7. 


826 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


16 Eston1ra—Rvssia. Signed conciliation convention at Narkomindel. Soviet Union 
R., July-Aug., 1932, p. 165. 7.J. B., June, 1932, p. 1. 


16 to July9 LausANNE Reparations CoNFERENCE. The conference for discussion of war 
debts and reparations, originally convened on Jan. 16, 1932, and postponed from 
time to time, opened at Lausanne on June 16. Premier MacDonald was elected 
president. Text of speech: N. Y. Times, June 17, 1932, p. 1. On June 17 the 
conference decided to suspend payments due in July while conference was in 
session. Text: N. Y. Times, June 18, 1932, p. 1. On June 30, experts of five 
Powers met to find substitute for reparations. On July 2, a so-called “gentlemen’s 
agreement” was signed on behalf of Belgium, Great Britain, France, and Italy, 
stating that the Lausanne agreement depends on settlements with the United 
States and will not come into effect until after ratification as provided for in the 
agreement. Text: G. B. Misc. no. 8 (1932), Cmd. 4129. On July 8, Germany 
and her creditors reached agreement, and on July 9 the Final Act, with five 
annexed instruments, was signed. B.J. N., July 7 and 21, 1932. (1) Agreement 
with Germany; (2) Transitional measures relating to Germany; (3) Resolution 
relating to non-German reparations; (4) Resolution relating to Central and 
Eastern Europe; (5) Resolution relating to World economic and financial con- 
ference. 7.J/. B., July, 1932, p.15. Texts: G. B. Misc. no. 7 (1932), Cmd. 4126. 
Further documents relating to the settlement reached at Lausanne were pub- 
lished as G. B. Misc. no. 8 (1932), Cmd. 4129. Cur. Hist., Aug. 1932, p. 573. 


Latvia—Rvssia. Signed convention at Riga, provided for in terms of non-aggres- 
sion pact of Feb. 5, 1932. 7. J. B., July, 1932, p. 8. 


Mexico—Unitep States. Renewal of General and Special Claims Conventions 
for a further two-year period signed in Mexico City. Two protocols relating to 
the functioning of the commissions were also signed. U.S. Daily, June 20, 1932, 
p.2. N.Y. Times, June 19, 1932, p.6. T.J. B., June, 1932, p. 18. 


Be.co-Luxemsura Customs Unrion—NetTHERLANDS. Signed treaty for tariff re- 
duction. U.S.C. R., Aug. 1, 1932, p. 224. Text: Times (London), Aug. 5, 1932, 


p. 9. 


LuxemMBuRG—NETHERLANDS. Initialed convention at Ouchy for progressive re- 
duction of tarifis. B.J. N., June 23, 1932. 


Buiearta—GerMany. Signed treaty of commerce in Sofia providing for series of 
rebates on existing tariffs. Times (London), June 25, 1932, p. 11. 


Brazicx—Unitep States. Signed agreement providing for a naval mission to 
Brazil, to last four years. 7. J. B., June, 1932, p. 18. 


NATIONALITY oF Women. Secretary Stimson replied to letter from Secretary 
General of League of Nations dated Oct. 24, 1931, requesting his observations on 
the general question of nationality of women and views regarding nationality 
convention concluded at The Hague Codification conference, 1930. Text of both 
notes: 7. J. B., July, 1932, p. 2. 


Great Brirarin—Switzertanp. Exchanged ratifications of agreement of Oct. 17, 
1931, for reciprocal exemption from taxation on profits arising through an agency. 
G. B. Treaty Series, no. 24 (1932), Cmd. 4142. 


July, 1932 
1 France—Hunaary. Additional agreement to commercial treaty of Oct. 13, 1925, 


came into force. U.S.C. R., Aug. 29, 1932, p. 372. 
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GERMANY—SweEDEN. Most-favored-nation treaty of May 14, 1926, and supple- 
mentary treaties of Dec. 11, 1928, and Nov. 30, 1929, denounced by Germany to 
expire Feb. 15, 1933. U.S.C. R., Aug. 8, 1932, p. 261. 


1-18 Leacus or Nations AsseMBLy. On July 1, the special session extended time limit 
of six months prescribed by Art. XII of the Covenant, within which the report 
on Manchuria was to be made by the Lytton Commission of Enquiry. N. Y. 
Times, July 2, 1932, p. 8. On July 6, Turkey was invited to join the League. 
Invitation was accepted, and on July 18 Turkey was unanimously admitted to 
membership in the League. N.Y. Times, July 7 and 19, 1932, pp.1,5. Geneva, 
Aug., 1932, pp. 105-106. Texts: 7. J. B., July, 1932, p.8. L.N.M.S., July, 1932, 
p. 224. 


7  Finianp—Ruvussia. Signed non-aggression pact, with an appended arbitration 
treaty. N.Y. Times, July 8, 1982, p. 6. 


8 to August 14 Cuaco Dispute Between Bo.uivia AND Paracuay. On July 8, the re- 
tirement of Paraguay from the conference of neutrals in Washington was an- 
nounced, because of alleged Bolivian offensive against Paraguayan position in 
Chaco. N. Y. Times, July 9, 1932, p. 6. On July 14, five neutral nations sent 
note to Paraguay asking modification of recent decision to withdraw its delega- 
tion, but Paraguay refused and its delegation left Washington. N. Y. Times, 
July 15, 18-19, 1932. On July 21, representatives of the five neutral Powers sent 
telegram to Bolivia asking information regarding the Chaco incident of June 15 
and a telegram to Paraguay asking return of its delegates to Washington and 
immediate suspension of all acts of armed hostility. On July 22, Paraguay 
stated its delegates had been ordered to return to Washington and promised not 
to commit acts of armed hostility against Bolivia. Text: Press releases, July 23, 
1932, p. 63. N.Y. Times, July 23, 1932, p.5. On July 30, the President of the 
League of Nations Council telegraphed Bolivia and Paraguay reminding them 
of obligations under the Covenant. B. J. N., Aug. 4, 1932, p. 26. On Aug. 1, 
Paraguay appealed to the League Council. On Aug. 2, five American neutrals 
called on Bolivia to arbitrate dispute. Text of note: N. Y. Times, Aug. 3, 1932, 
p. 4; Press releases, Aug. 6, 1932, p. 97. On Aug. 3, nineteen American nations 
informed Bolivia and Paraguay that they would not recognize territorial acquisi- 
tions by either country through conquest by force of arms. Text: N. Y. Times, 
Aug. 4, 1932, p. 9. Bolivia’s reply refused to call back army. N. Y. Times, 
Aug. 6, 1932, p.5. Reply of Paraguay accepted arbitration terms. U.S. Daily, 
Aug. 8, 1932, p. 3. On Aug. 5, five neutral Powers sent notes to Bolivia and 
Paraguay asking immediate suspension of hostilities on basis of position of both 
countries on June 1, 1932, and submission of dispute to arbitration. Text: Press 
releases, Aug. 6, 1932. U.S. Daily, Aug. 8, 1932, p. 3. On Aug. 8, Bolivia ex- 
plained position in reply to neutral note of Aug. 5. N. Y. Times, Aug. 12, 1932, 
p. 3. On Aug. 14, the Argentine military mission to Paraguay, recalled to pre- 
serve Argentine neutrality in clash with Bolivia, left Paraguay. N. Y. Times, 
Aug. 15, 1932, p. 5. 


11 Gotp Sranparp. Bank for international settlements declared by formal resolution 
for return to gold basis as best remedy for economic troubles. N. Y. Times, 
July 12, 1932, p. 1. 


12 Exchanged ratifications of most-favored-nation commer- 
cial treaty of May 30, 1929. U.S.C. R., Sept. 3, 1932, p. 390. 


12 to August 3 GREENLAND Dispute. Norwegian Council of State ordered wider occupa- 
tion of lands in East Greenland claimed by Denmark. N. Y. Times, July 13, 
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1932, p. 11; July 17, 1932, VIII, p.4. Cur. Hist., Aug., 1932, p. 613. On July 14, 
Denmark handed official protest to Norwegian Minister, stating that appeal 
had been made to the Permanent Court of International Justice. On July 18 
Norway asked the court to declare Norway’s action valid. N.Y. Times, July 15 
and 19, 1932, pp.6 and 12. Résumé of case: N. Y. Times, July 24, 1932, p.6. On 
July 29, the Permanent Court heard the Norwegian petition, and on Aug. 3 dis- 
missed the plea of Norway for interim measures of protection against possible 
Danish encroachments in Southeast Greenland. N.Y. Times, Aug. 4, 1932, p. 13. 


13-14 ArcentinaA—Urvucuay. Diplomatic relations severed by Uruguay on July 13 over 
charge of warship harboring an exile. Brazil offered good offices to Argentina. 
N.Y. Times, July 14-15, 1932, pp. 11 and 16. 


France—Great Britain. Issued joint declaration regarding future European co- 
operation on war debts, etc., as part of Final Act of Lausanne Conference. Text: 
G. B. Misc. Series, no. 9 (1932), Cmd. 4131. N.Y. Times, July 14, 1932, p. 1. 


War Dest Pouicy. President Hoover stated in letter to Senator Borah that United 
States’ policy is not affected by Lausanne agreements. Text: U.S. Daily, July 
15, 1932, p. 1. 


Avustria—Hunaary. Most-favored-nation commercial treaty of June 30, 1931, 
expired after negotiations between the two countries were broken off. U.S.C. R., 
Aug. 22, 1932, p. 335. 


Leacue or Nations Councit. Adopted a protocol providing for issue of a 20 year 
loan to Austria up to a total of 42 million dollars, which had been signed at 
Lausanne by Great Britain, France, Italy, Austria, Belgium. Conditions of the 
loan must be approved by a committee of guarantor states. B. J. N., Sept. 1, 
1932, p.11. Text: L. N. Doc. C. 639. M. 270. 1932. II. A. The Council also de- 
cided to appoint a committee to do preliminary work for world economic and 
monetary conference. N.Y. Times, July 16, 1932, pp. 1 and 4. 


Suaar Conoress. International sugar congress at Ostend closed without tangible 
results, after examining special difficulties of Cuba and Java. N. Y. Times, July 
17, 1932, p. 6. 


BeitgiuM—LuxEMBERG—NETHERLANDS. Following conference at Ouchy, the three 
countries signed convention for lower tariffs. Texts of convention and protocol: 
Europe, Aug. 27, 1932, p. 1036. 


Sr. Lawrence Waterway. On July 18, a treaty was signed by representatives of 
Canada and the United States for the construction of the Great Lakes-St. 
Lawrence deep waterway. Text of treaty, statement of President Hoover, and 
report of the Joint Board of Engineers: U. S. Dept. of State. Pub. no. 347. 


Swepen—Unirtep States. President Hoover ratified the parcel post convention 
signed at Stockholm on June 28, 1932, and at Washington on July 18, 1932, abro- 
gating convention of 1922. 7. J. B., July, 1932, p. 18. 


Swepisu Cuarms ArsitraTion. Eugene Borel, arbitrator, rendered his decision in 
claim on alleged detention of ships, in arbitration held pursuant to special agree- 
ment signed Dec. 17, 1930. 7. J. B., July, 1932, p. 20. See decision in this 
JouRNAL, infra, p. 834. 


GERMANY—SWITZERLAND. Signed agreement providing reduced German duties 
on cotton fabrics for curtains in exchange for a bound Swiss duty on certain toys. 
U.S.C. R., Sept. 3, 1932, p. 391. 
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20-26 INTERPARLIAMENTARY UNIoN. Held 28th conference in Geneva and adopted resolu- 
tions on a draft code of world law, manufacture of narcotic drugs, security prob- 
lem, ete. IJnter-parl. bulletin, July—Aug., 1932. 


Brazic—BritisH Inpia. Reciprocal most-favored-nation commercial agreement 
arranged by exchange of notes. U.S.C. R., Sept. 10, 1932. 


21 Hunaary—Itaty. Supplementary agreement to treaty of commerce and naviga- 
tion of July 4, 1928, came into force by exchange of notes. U.S.C. R., Aug. 29, 
1932, p. 372. 


21 to August 18 ImprrtaL Economic ConFEeRENCE. Opened in Ottawa on July 21; R. B. 
Bennett, Prime Minister of Canada, elected president. Closed on Aug. 18 with 
address of Premier Bennett and signing of twelve separate bilateral trade agree- 
ments. In seven of these the United Kingdom is a party, and the Dominions 
signing them are Canada, Australia, New Zealand, Union of South Africa, New- 
foundland, India, Southern Rhodesia. Canada also signed three agreements with 
South Africa, Irish Free State and Southern Rhodesia. South Africa signed two 
more with New Zealand and the Irish Free State. N.Y. Times, July 18 to Aug. 
21, 1932. Times (London), Aug. 26, 1932, p. 9. Official summaries of treaties 
signed between the United Kingdom and Canada, the United Kingdom and 
Australia, the United Kingdom and Newfoundland, and Canada and the Irish 
Free State. N.Y. Times, Aug. 22, 1932. 


25 Potanp—Rvussia. Signed non-aggression pact in Moscow. Wash. Post, July 26, 
1932, p.1. Times (London), July 26, 1932, p. 11. 


27. +BetarumM—France. Exchanged ratifications of treaty for reciprocal elimination of 
additional import taxes signed June 23, 1932. U.S.C. R., Aug. 8, 1932, p. 261. 


28 to August 2 Worip Economic ConFERENCE. On July 28, the British Government in- 
vited the American Government to appoint representatives to committees 
charged with the convocation, organization and preparation for an international 
monetary and economic conference, in accordance with a resolution adopted by 
the Lausanne Conference. On Aug. 2 the invitation was accepted. Texts: Press 
releases, July 30 and Aug. 6, 1932, pp. 81 and 96. N.Y. Times, July 31 and Aug. 
3, 1932, p.1. U.S. Daily, Aug. 1 and 3, 1932, pp. 3 and 1. 


August, 1932 

2 War Ctams. United States commission, investigating claims of British inventors 
against United States Government in respect to war inventions, began sittings in 
offices of London Privy Council. Names of commissioners: Times (London), 
Aug. 3, 19382, p.9. N.Y. Times, Aug. 3, 1932, p. 6. 


Austria—Hunaary. Signed temporary trade agreement to come into force at 
once. B. J. N., Aug. 18, 1932, p. 20. 


8-13 INTERNATIONAL LAw AssocraTION. 387th conference opened in Oxford, marking 
the 59th anniversary of its founding. Times (London), Aug. 9, 1932, p. 12. 


Parts Peace Pact. Secretary Stimson made address before Council on Foreign 
Relations on policy of consultation in crises, under the Kellogg Pact. Text: 
N.Y. Times, Aug. 9, 1932, p. 2. Cur. Hist., Sept., 1932, p. 760. 


ItaLy—Unirep States. Treaty, signed Sept. 23, 1931, modifying terms of treaty 
for advancement of peace of May 5, 1914, proclaimed by President Hoover. 
U.S. Treaty Series, no. 848. 
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12 Danzic—Potanp. Signed two protocols in Warsaw, the first regulating entry of 
Polish naval units into the harbor, and the second binding Poland and Danzig 
to counteract unfriendly activities by citizens of either state. B.J. N., Aug. 18, 
1932, p.24. N.Y. Times, Aug. 14, 1932, p. 7. 


13-23 InstiTUTE or INTERNATIONAL Law. Held its meeting at Oslo under chairmanship 
of Judge Beichmann and decided to recommend changes in laws relating to 
nationality of the married woman; discussed protection of citizens abroad, limits 
of domestic jurisdiction of states, etc. Times (London), Aug. 27, 1932, p. 9. 


14 Japan—RuvssiA. Soviet Government announced signing of a treaty regarding the 
Far Eastern fisheries, the cause of constant friction for several years, owing to 
disagreement on interpretation of the fisheries convention of 1928. Times 
(London), Aug. 15, 1932, p. 9. 


INTERNATIONAL CONVENTIONS 


AGRICULTURAL MortaGace Crepit Company. Geneva, May 21, 1931. 
Ratification deposited: Poland. Apr. 22, 1932. T.J. B., May, 1932, p.12. L.N.0O.J,, 
June, 1932. 


AustriAN Loan Protocot. Lausanne, July 15, 1932. 
Text: L. N. Doc. C. 539. M. 270. 1932. II. A. Europe, Aug. 6, 1932, p. 965. 


CHEMICAL WarFARE. Geneva, June 17, 1925. 
Accession: Mexico. March 15,1932. L.N.O.J., June, 1932. 7.J. B., June, 1932, p. 4. 


ConsvuLar AGENTS. Havana, Feb. 20, 1928. 
Ratification deposited: Dominican Republic (with reservations). April 23, 1932. 
T.1I. B., May, 1932, p. 18. 


COUNTERFEITING CURRENCY AND Protocot. Geneva, April 12, 1929. 
Ratifications deposited: 
Belgium. June 6, 1932. 7.J.B., July, 1932, p. 15. 
Colombia. May 9, 1932. 7.J.B., June, 1932, p. 12. 
Netherlands. April 30, 19382. L. N. O. J., June, 1932. 


Drevomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Dominican Republic. May 3, 1932. 7’. J. B., May, 1982, p. 9. 


Economic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Accession deposited: Australia. April 13,1932. T7.J.B., May, 1932, p.17. L.N.0.J., 
June, 1932. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1930. 
Ratification: Italy. July 14, 1932. L. N.O.J., Aug. 1932. 


EMPLOYMENT OF CHILDREN IN Non-INpustTRIAL EMPLOYMENT [and] Recommendations. 
Geneva, April 30, 1932. 
Text: I. L. O. B., May 15, 1932, pp. 76 and 82. 


Exuisitions. Paris, Nov. 22, 1928. 
Ratification: Czechoslovakia. Feb. 9, 1932. 7. J. B., May, 1932, p. 18. 


Forcep Lasor. Geneva, June 28, 1932. 
Ratification: Norway. July 1, 1932. L.N.O.J., Aug., 1932. 


GERMAN Peace Treaty. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. 
Ratification: Guatemala. 


July 6, 1932. L.N.O.J., Aug., 1932. 
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Hours or Work 1N COMMERCE AND Offices. Geneva, June 28, 1930. 
Ratification: Bulgaria. June 22, 1932. L.N.O.J., Aug., 1932. 


HunaariAN Reparations. Paris, April 28, 1930. Protocol. London, Jan. 21, 1932. 
Text and signatures: Hungary no. 1 (1932), Cmd. 4052. 


InTER-AMERICAN ARBITRATION TREATY. Washington, Jan. 5, 1929. 
Ratification deposited: Nicaragua. June 15, 1932. 7. J. B., June, 1932, p. 1. 


InTER-AMERICAN CONCILIATION. Washington, June 5, 1929. 
Ratification: Nicaragua. May 13, 1932. T.J. B., June, 1982, p. 2. 


Leaaue or Nations Covenant. Protocol of Amendments. Geneva, Oct. 3-5, 1921. 
Ratification deposited: Colombia. May 9, 1932. 7. J. B., June, 1932, p. 4. 


Loap Linge Convention. London, July 5, 1930. 
Ratification deposited: Netherlands. April 9, 1932. 7. J. B., May, 1932, p. 15. 


Loap Ling CoNVENTION AND Protocot. London, July 5, 1930. 
Ratification: Spain. June 30, 1932. 7’. J. B., July, 1932, p. 17. 


Marit1Me Neutratity. Havana, Feb. 20, 1928. 
Proclamation: United States. May 26,1932. U.S. Treaty Series, no. 845. 


Money Orpers. Madrid, Nov. 10, 1931. 
Ratification: United States. May 26,1932. 7’. J. B., June, 1932, p. 15. 


Motor VEHICLES TAXATION. Geneva, March 30, 1931. 


Ratification: Great Britain and Northern Ireland. April 20, 1932. L. N. O. J., June, 
1932. 


Narcotics. Geneva, July 13, 1931. 
Accession: Peru. May 20, 19382. 7. J. B., June, 1932, p. 7. 


Ratification deposited: Portugal (with reservation). June 17, 1932. T. J. B., July, 
1932, p. 11. 


NaTIONALITY. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12, 1930. 
Ratification: United States. July 5, 1932. 7. J. B., July, 1932, p. 4. 


Nicht Work oF WoMEN. Washington, Nov. 28, 1919. 
Ratification deposited: Portugal. May 10, 1932. 7.J. B., June, 1932, p. 15. 


Nicht Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratification deposited: Portugal. May 10, 1932. 7. J. B., June, 1932, p. 15. 


Orrum ConvenTION. 2d, Geneva, Feb. 19, 1925. 
Ratifications deposited: 
Bolivia (with reservation). April 15, 1932. 7. J. B., May, 1932, p.10. L. N.O. J., 
June, 1932. 
Brazil. June 10,1932. 7. J. B., July, 1932, p. 11. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 3, 1923. 
Ratification: Nicaragua. Jan. 10, 1931. 7. J. B., July, 1932, p. 2. 


Pan AMerICAN Sanitary Cope. Havana, Nov. 14, 1924. 
Ratification deposited: Dominican Republic. April 25,1932. 7. J. B., May, 1932, p. 10. 


Pan American Union. Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. June 18, 1932. 7’. 1. B., July, 1932, p. 10. 


PERMANENT Court oF INTERNATIONAL Justice. Optional Clause. Geneva, Dec. 16, 1920. 
Signature: Abyssinia. April 15, 1932. L. N.O. J., June, 1932. 
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PostaL UNION OF THE AMERICAS AND SPAIN. Madrid, Nov. 10, 1932. 
Ratification: Panama. April 14,1932. 7. J. B., May, 1932, p. 16. 


PrisoNERS or War. Geneva, July 27, 1929. 
Proclamation: United States. Aug. 4, 1932. U.S. Daily, Aug. 5, 1932, p. 1. 
Ratification deposited: Poland. June 29, 19382. 7'. J. B., July, 1932, p. 10. 


RADIOTELEGRAPH CONVENTION AND Recu.atTions. Washington, Nov. 25, 1927. 
Accession: Iraq. T. 1. B., June, 1932, p. 17. 


Rep Cross. Geneva, July 27, 1929. 
Ratifications deposited: 
Belgium. May 12, 1932. T.J].B., May, 1982, p. 8. 
Poland. June 29, 1932. 7. J. B., July, 1932, p. 10. 
Proclamation: United States. Aug. 4, 1932. U.S. Daily, Aug. 5, 1932, p. 1. 


Revier Union. Geneva, July 12, 1927. 
Ratification deposited: France. April 27,1932. May, 1932, p.11. L.N.O.J., 
June, 1932. 


Roap Sicnats. Geneva, March 30, 1931. 
Accession: Portugal. April 18, 1932. L. N. O.J., June, 1932. 


RestricTIoNs CONVENTION AND Protocot. Geneva, Nov. 8, 1927. 
Adhesion: Netherlands (on behalf of Curacao). T.]. B., May, 1932, p.13. L.N.O.J., 
June, 1932. 


Treaties AMONG AMERICAN States. Havana, Feb. 20, 1928. 
Ratification deposited: Dominican Republic. May 18, 1932. T7.J. B., May, 1982, p. 6. 


Triptycus. Geneva, Mar. 28, 1931. 
Signature: Turkey. May 15, 1932. L.N.O.J., Aug., 1932. 


Universat Postat Union. London, June 28, 1929. 
Ratification: Guatemala. May 9, 1932. J. B., July, 1932, p. 18. 


UniversaL Postat Union. Convention and Arrangements. London, June 28, 1929. 
Ratification: Nigeria and the Cameroons. 7’. J. B., July, 1932, p. 18. 
Ratifications deposited: 

Bulgaria. Feb. 2, 1932. 7. J. B., May, 1932, p. 16. 
Poland. May 12, 1932. 7. J. B., July, 1932, p. 18. 
San Marino. Jan. 25,1932. 7.J.B., May, 1932, p. 16. 


WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratifications: 
Norway. July 1, 1932. L. N. O. J., Aug., 1932. 
Sweden. April 11, 1932. L.N.O.J., June, 1932. 
Poland. T.J.B., July, 1932, p. 16. 
Ratification deposited: Portugal (with reservation). March 1, 1932. T. J. B., July, 
1932, p. 16. 


Wuatinc. Geneva, Sept. 24, 1931. 
Accessions: 
Nicaragua. April 30, 1932. 
Sudan. April 13, 1932. L.N.O.J., June, 1932. 
Monaco. June 17,1932. 7. B., July, 1932, p. 16. 
Ratification deposited: United States. July 7, 1932. 7.1. B., July, 1932, p. 16. 


CHRONICLE OF INTERNATIONAL EVENTS 


Wuite Stave Trape. Geneva, Sept. 30, 1921. 
Accessions: 
Egypt. April 13, 1982. L. N. O. J., June, 1932. 
Mexico. May 10, 1932. 7. J. B., June, 1932, p. 7. 
Sudan. June 1, 1932. 7. J. B., July, 1932, p. 11. 


WorKMEN’S COMPENSATION FoR ACCIDENTS IN LOADING oR UNLOADING Suips [and] Recom- 
mendation. Geneva, April 27, 1932. 
Text: J. L. O. B., May 15, 1932, pp. 63 and 75. 


M. MaTtTHEWSs 


ARBITRAL DECISION? 


RENDERED IN CONFORMITY WITH THE SPECIAL AGREEMENT CON- 
CLUDED ON DECEMBER 17, 1930, BETWEEN THE KINGDOM OF SWEDEN 
AND THE UNITED STATES OF AMERICA RELATING TO THE ARBITRA- 
TION OF A DIFFERENCE CONCERNING THE SWEDISH MOTOR SHIPS 

KRONPRINS GUSTAF ADOLF AND PACIFIC 


Washington, D. C., July 18, 1932 


Claims for losses said to have been incurred as a result of the alleged detention of two 
Swedish ships in ports of the United States in contravention of the Treaties of 1783 and 
1827 in force between the two governments. 

Considering the natural state of liberty and independence which is inherent in sovereign 
states, they are not to be presumed to have abandoned any part thereof, the consequence 
being that the high contracting parties to a treaty are to be considered as bound only 
within the limits of what can be clearly and unequivocally found in the provisions agreed 
to, and that those provisions, in case of doubt, are to be interpreted in favor of the 
natural liberty and independence of the party concerned. 

A claim for damages asserted by a government on behalf of a national cannot rest on 
mere declarations of intention or of policy on the part of the authorities. The proper 
foundation for such a claim is an act, a decision taken with regard to such national and 
of a nature incompatible with his treaty rights. 

A claim for damages may not be properly built up on a mere oral ruling, to be given the 
effect of dispensing with the procedure validly prescribed and the making of applications 
properly required by regulations in force. The belief that an application will meet with a 
refusal cannot be considered as a just and sufficient reason for not making that application 
according to the regulations. 

A claim for damages presented by a government on behalf of its citizens cannot be 
based on what has been done in other cases in connection with subjects of a third state. 
It must rest on actual decisions and measures taken with regard to its own national. 

Held, that the Government of the United States did not detain the Swedish motor 
ships Kronprins Gustaf Adolf and Pacific in contravention of the Swedish-American 
treaties of 1783 and 1827. 


I 


A special agreement relating to the arbitration of a case concerning two 
Swedish motor ships, Kronprins Gustaf Adolf and Pacific, was signed on 
December 17, 1930, between the Kingdom of Sweden and the United States 
of America. This agreement was ratified by the Kingdom of Sweden on 
January 3, 1931, and by the United States on April 17, 1931. The ratifica- 
tions were exchanged at Washington on October 1, 1931. The text of the 
agreement reads as follows: 

Whereas, the Government of Sweden has presented to the Government of the United 
States of America certain claims on behalf of Rederiaktiebolaget Nordstjernan, a Swedish 
corporation, for losses said to have been incurred as a result of the alleged detention in 
ports of the United States of America, in contravention of provisions of treaties in force 
between the United States of America and Sweden, of the motorship Kronprins Gustaf 
Adolf and the motorship Pacific belonging to said Swedish corporation; and 

Whereas, the Government of the United States of America has disclaimed any liability 

* Text supplied by the Department of State, Washington, D. C. pie 
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to indemnify the Government of Sweden in behalf of the owners of the said motorships, 
therefore: 

The President of the United States of America and His Majesty the King of Sweden 
being desirous that this matter of difference between their two governments should be 
submitted to adjudication by a competent and impartial tribunal have named as their 
respective plenipotentiaries, that is to say: 

The President of the United States of America, 

Henry L. Stimson, Secretary of State of the United States of America; and 

His Majesty the King of Sweden, 

W. Bostrém, Envoy Extraordinary and Minister Plenipotentiary at Washington; 

Who, after having communicated to each other their respective full powers found in 
good and due form, have agreed upon the following articles: 


ArTICLE I 


There shall be submitted to arbitration pursuant to the Convention for the Pacific 
Settlement of International Disputes, signed at The Hague, October 18, 1907, and the 
arbitration convention between the United States of America and Sweden, signed at 
Washington, October 27, 1928, the following questions: 

First, Whether the Government of the United States of America detained the Swedish 
motorship Kronprins Gustaf Adolf between June 23, 1927, and July 12, 1918, and the 
Swedish motorship Pacific between July 1, 1917, and July 19, 1918, in contravention of 
the Swedish-American treaties of April 3, 1783 and July 4, 1827. 

Second, Whether, if the first question be decided in the affirmative, the Government 
of the United States of America is liable to the Government of Sweden in behalf of the 
owners of the motorships for damages resulting from such unlawful detention; and 

Third, Should the reply be in the affirmative what pecuniary reparation is due to the 
Government of Sweden on behalf of the owners of the motorships above mentioned. 


Articie II 


The questions stated in Article I shall be submitted for a decision to a sole arbitrator 
who shall not be a national of either the United States of America or Sweden. In the 
event that the two governments shall be unable to agree upon the selection of a sole 
arbitrator within two months from the date of the coming into force of this agreement 
they shall proceed to the establishment of a tribunal consisting of three members, one 
designated by the President of the United States of America, one by His Majesty the 
King of Sweden, and the third, who shall preside over the tribunal, selected by mutual 
agreement of the two governments. None of the members of the tribunal shall be a 
national of the United States of America or of Sweden. 


Artic.e III 


The procedure in the arbitration shall be as follows: 

(1) Within ninety days from the date of the exchange of ratifications of this agree- 
ment, the Agent for the Government of Sweden shall present to the Agent for the 
Government of the United States of America a statement of the facts on which the 
Government of Sweden rests the claim against the United States of America, and the 
demand for indemnity. This statement shall be accompanied by the evidence in support 
of the allegations and of the demand made; 

(2) Within a like period of ninety days from the date on which this agreement be- 
comes effective, as aforesaid, the Agent for the Government of the United States of 
America shall present to the Agent for the Government of Sweden at Washington a state- 
ment of facts relied upon by the Government of the United States of America together 
with evidence in support. 

(3) Within sixty days from the date on which the exchange of statements provided 
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for in paragraphs (1) and (2) of this article is completed each agent shall present in the 
manner prescribed by paragraphs (1) and (2) an answer to the statement of the other 
together with any additional evidence and such argument as they desire to submit. 


ArtTIcLeE IV 


When the development of the record is completed in accordance with Article III 
hereof, the Government of the United States of America and the Government of Sweden 
shall forthwith cause to be forwarded to the International Bureau at The Hague, for 
transmission to the arbitrator or arbitrators, as the case may be, three complete sets of 
the statements, answers, evidence and arguments presented by their respective agents 
to each other. 


ARTICLE V 


Within thirty days from the delivery of the record to the arbitrator or arbitrators in 
accordance with Article IV, the tribunal shall convene at Washington for the purpose of 
hearing oral arguments by agents or counsel, or both, for each government. 


ArtTIcLE VI 


When the agent for either government has reason to believe that the other government 
possesses or could obtain any document or documents which are relevant to the claim 
but which have not been incorporated in the record such document or documents shall 
be submitted to the tribunal at the request of the agent for the other government and 
shall be available for inspection by the demanding agent. In agreeing to arbitrate the 
claim of the Kingdom of Sweden in behalf of Rederiaktiebolaget Nordstjernan the Gov- 
ernment of the United States of America does not waive any defense which was available 
prior to the concluding of the agreement. 


ArticLte VII 


The decision of the tribunal shall be made within two months from the date on which 
the arguments close, unless on the request of the tribunal the parties shall agree to extend 
the period. The decision shall be in writing. 

The decision of the majority of the members of the tribunal, in case a sole arbitrator 
is not agreed upon, shall be the decision of the tribunal. 

The language in which the proceedings shall be conducted shall be English. 

The decision shall be accepted as final and binding upon the two governments. 


ArticLe VIII 


Each government shall pay the expenses of the presentation and conduct of its case 
before the tribunal; all other expenses which by their nature are a charge on both gov- 
ernments, including the honorarium for the arbitrator or arbitrators, shall be borne by 
the two governments in equal moieties. 


ArTICLE IX 


This special agreement shall be ratified in accordance with the constitutional forms 
of the contracting parties and shall take effect immediately upon the exchange of ratifica- 
tions, which shall take place at Washington as soon as possible. 

In witness whereof, the respective plenipotentiaries have signed this special agreement 
and have hereunto affixed their seals. 

Done in duplicate at Washington this seventeenth day of December, nineteen hundred 
and thirty. 


Henry L. Stimson [seat] 
W. Bostrom [SEAL] 


’ 
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II 


1. Pursuant to Article II of the said agreement the two high contracting 
parties agreed to ask the undersigned, Eugéne Borel, Honorary Professor of 
International Law at the University of Geneva, to decide the case, as sole 
arbitrator, according to the terms of the said agreement. The undersigned 
informed both governments that he accepted the appointment. 

2. On April 5, 1932, as prescribed in Article IV of the agreement, the state- 
ments, answers, evidence and arguments presented by the respective agents 
of the two states were sent by the International Bureau at The Hague to the 
Arbitrator. 

3. On May 5, 1932, the Arbitrator met with the parties at the Swiss Lega- 
tion at Washington and, acting pursuant to the provisions of the Convention 
for the Pacific Settlement of International Disputes, signed at The Hague 
on October 18, 1907, and of the arbitration convention between the United 
States and Sweden, signed at Washington on October 27, 1928, announced, 
with the consent of the parties, the necessary rules for the hearing of oral 
arguments, according to Article V of the special agreement. He also, with 
the consent of both parties, appointed as secretary to the arbitration tribunal 
Mr. Robert Perret of the New York Bar, a native of Geneva, Switzerland. 

4. The hearings in the case took place at the Internal Revenue Building 
at Washington, D.C. The several hearings began on May 9, 1932, and lasted 
until June 2, 1932. The Kingdom of Sweden (claimant) was represented by 
its agent, His Excellency W. Bostrém, Swedish Minister at Washington, D.C., 
assisted by Messrs. Edward B. Burling, Professor Osten Unden, George Rub- 
lee, Dean G. Acheson and H. Thomas Austern. The Government of the 
United States was represented by its agent, Mr. J. A. Metzger, Chief Assistant 
Legal Adviser, Department of State, Washington, D. C., assisted by Messrs. 
Bert L. Hunt, James O. Murdock, Frederick Fisher and Miss Ann O'Neill. 

Oral arguments were presented on behalf of the Swedish Government by 
His Excellency W. Bostrém and by Messrs. Edward B. Burling, Professor 
Osten Unden, Dean G. Acheson and H. Thomas Austern. 

Oral arguments were presented on behalf of the Government of the United 
States by Messrs. J. A. Metzger, Bert L. Hunt, James O. Murdock and 
Frederick Fisher. 

An official report of the oral proceedings was prepared by the secretary of 
the tribunal, to be signed by the Arbitrator and the secretary and communi- 
cated to both parties. Also, a complete shorthand report of the hearings was 
made under the supervision of the Arbitrator and the parties. When closing 
the hearing on June 2, 1932, the Arbitrator noted for the record the regularity 
of all proceedings which had hitherto taken place. The parties unreservedly 
approved such notation. The Arbitrator added that, pursuant to Article 
VII of the special agreement, the decision would be delivered by him in writing 
within a time limit of two months. 
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The special agreement of December 17, 1930 (hereinafter called “Special 
Agreement”) submits to arbitration three questions dealing with two Swedish 
motor ships Kronprins Gustaf Adolf and Pacific, which belong to a Swedish 
corporation, the Rederiaktiebolaget Nordstjernan (also known and herein- 
after mentioned as the “Johnson Line”). These questions are submitted to 
the Arbitrator in succession, the necessity for determining the second and third 
thereof being dependent upon the first question being answered in the 
affirmative. 

I. The Kingdom of Sweden alleges, and the United States denies, that the 
two ships in question were detained by the Government of the United States 
of America for some time during the years 1917 and 1918, and that this was 
in contravention of the Swedish-American treaties of April 3, 1783 and July 4, 
1827. Whether these ships were so detained in contravention of the treaties 
aforesaid is the first question, and upon its decision depends the necessity of 
answering the two succeeding questions. 

II. If the Arbitrator finds a detention in violation of the treaties aforesaid, 
he will then pass to the question of whether the Government of the United 
States is liable to the Government of Sweden on behalf of the owners of the 
motor ships, as the latter government contends, for all damages resulting from 
such detention. This liability the Government of the United States denies. 

III. If the Arbitrator finds that the Government of the United States is 
liable, he must, of course, determine the amount of the pecuniary reparations 
due to the Government of Sweden. This is the third question. 

The case presents a very large number of disputed questions of fact, as 
well as numerous and difficult points of law. Both questions of fact and 
points of law had been dealt with at length by the parties in their pleadings 
and most elaborately argued at the hearings. It is necessary to make here 
some preliminary observations regarding the questions of fact and the legal 
points to be considered. 

1. The evidence produced by both parties consists chiefly of documents 
dating from the war period and tending to show what took place with regard 
to the two motor ships Kronprins Gustaf Adolf and Pacific during the years 
1917 and 1918; also the diplomatic correspondence exchanged between the 
two governments prior to the making of the special agreement. These docu- 
ments are printed in the statements and answers of the parties, viz.: on behalf 
of Sweden, in its case (hereinafter quoted as “SW I”); its answer (herein- 
after quoted as “SW II”’) ; the additional documents produced at the hearing 
(hereinafter quoted as “SW III”) ; the appendix (hereinafter quoted as “SW 
App.”); on behalf of the United States of America, the statement of its case 
with appendices and exhibits (hereinafter quoted as “US I”); its answer 
and argument, with annexes (hereinafter quoted as “US II”); its additional 
annexes (hereinafter quoted as “US III”). 
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During the hearings several additional documents were produced by the 
parties. They will be especially mentioned hereinafter as far as may be 
necessary. 

Beside this documentary evidence the Government of Sweden produced, as 
part of the above named appendix, answer and Additional documents, several 
affidavits, most of which relate to the happenings in 1917 and 1918. The 
Government of the United States also submitted affidavits, relating to the 
events which took place at the time in question. With regard to the affidavits 
produced by the Swedish Government it has been observed on behalf of the 
American Government that they cannot be relied upon as acceptable evidence, 
as nearly fourteen years have elapsed since the facts to which they relate 
took place, and furthermore because statements made in the said affidavits, 
particularly relating to figures, do not coincide with the amounts disclosed 
in the writings of the period. 

The Arbitrator does not doubt the good faith of the persons whose affidavits 
are produced, but quite apart from a consideration of the question of the close 
connection of some of the affiants with the Johnson Line, the said affidavits 
cannot be accepted without some qualification and reserve. Considering 
the time elapsed since the facts in question took place, oral evidence given in 
1931 and 1932 cannot be given the same weight as authentic exhibits dating 
from the years 1917 and 1918 and, therefore, the Arbitrator will consider such 
oral evidence only in so far as it finds corroboration in the documentary evi- 
dence dating from the time concerned. 

2. As regards the law, the task of the Arbitrator is clearly fixed and cir- 
cumscribed by the first question submitted to arbitration. The Arbitrator is 
to consider the facts only with the purpose in mind of determining whether 
or not the United States violated any of the provisions of the treaties which 
were signed between Sweden and the United States of America on April 3, 
1783, and July 4, 1827, and which, though they expired on February 4, 1919, 
were still in force during the years 1917 and 1918. 

The first question does not refer to any special article of the said treaties, 
nor does it make any distinction between such provisions of the treaties as 
were relied upon by the parties (either ab initio or later on) and such other 
provisions as have not been expressly quoted by them. 

On behalf of the United States it has been observed that the Arbitrator is 
not to base his decision on principles of international law as such, as his juris- 
diction is limited to a consideration of the question whether provisions of any 
of the two treaties mentioned in the special agreement have been infringed. 
However just in itself, this observation must not be allowed to lead to a mis- 
apprehension. The decision to be given is undoubtedly to be governed by 
the treaties, and the Arbitrator is not asked to look for other rules in the field 
of international law. On the other hand, it is clear that the treaties them- 
selves are part of the international law as accepted by both contracting powers 
and it may be safely assumed that, when the said treaties were concluded, both 
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parties considered them as being agreed upon as special provisions to be en- 
forced between them in what may be called the atmosphere and spirit of in- 
ternational law as recognized by both of them. Particularly, it may be also 
assumed that it was not the intention of the parties to adopt provisions which 
would give their respective nationals rights inferior to those which they al- 
ready possessed by virtue of rules of international law recognized as binding 
by both states. 


IV 

The facts set forth in the documents submitted by the parties are so numer- 
ous that a complete statement thereof at this point would confuse rather than 
clarify the issue. It will be more convenient to proceed by way of classifica- 
tion, the more so because the three questions submitted to arbitration are to 
be dealt with successively. The same applies to the arguments made before 
the Arbitrator during the hearings. The reasoning of the parties on all the 
litigated points in the case will be dealt with in connection with the problems 
to which they relate. To proceed thus is all the more necessary as the Arbi- 
trator will follow the rule generally applied by international tribunals, 
namely, that only those points which are material for the purpose of rendering 
the decision will be considered, leaving aside all those the determination of 
which would be of purely academical value. It will be sufficient here (A) 
to relate briefly the negotiations which led to the special agreement and (B) 
to reproduce the contentions and reasonings of the parties, as they have been 


condensed in the pleadings. The hearings have, in the main, been devoted to 
the further development of these contentions. 


(A) 


On October 27, 1928, the Kingdom of Sweden and the United States of 
America signed at Washington, D.C. an arbitration treaty which was ratified 
by the President of the United States on January 4, 1929, and by Sweden on 
March 7, 1929, the ratifications being exchanged at Washington, D. C. on 
April 15, 1929. 

Basing itself on the provisions of this treaty, the Legation of Sweden, in 
a note dated June 16, 1927, presented to the Department of State a claim 
on behalf of the Johnson Line for the alleged detention by American au- 
thorities of the M. S. Kronprins Gustaf Adolf from October 27, 1917, to July 
12, 1918, and of the M. S. Pacific from September 14, 1917, to July 19, 1918. 
The note was accompanied by a statement of claim of the Johnson Line for 
the amount of $1,609,664 and by a certain number of exhibits. This note, 
together with the said claim and exhibits, is reproduced in US I, p. 246 et seq. 
From further exhibits found in the same volume on pages 303 et seq. it appears 
that, in March and June, 1928, the Swedish Legation, while considering some 
phases of the claim, communicated to the Department of State two memo- 
randa on the question of whether the said claim could be considered as barred 
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due to the fact that the Johnson Line allegedly had failed to exhaust the legal 
remedies which were said to have been at its disposal (US I, pp. 303 and 309). 
These same memoranda were submitted to the Arbitrator at the hearing. 

In a note of June 13, 1928 (US I, p. 310), the Secretary of State stated the 
reasons why he considered the Swedish claim as unjustified. 

The Legation of Sweden replied to this communication in an elaborate note 
under date of October 31, 1928 (US I, p. 319), and also addressed a further 
note to the Secretary of State on June 14, 1929 (US I, p. 330). It does not 
appear whether the last two notes were answered by the Department of State; 
their contents will be considered in detail later. 

In the second half of the year 1930 the two governments reached an under- 
standing to the effect that the claim should be submitted to international 
arbitration. The pertinent correspondence appears in SW App., pp. 46 to 51. 
The Department of State having prepared a draft of the agreement reached 
between the two governments, and the same having been accepted by the 
Swedish Government, it became, on December 17, 1930, the special arbitra- 
tion agreement reproduced above. 


(B) 


1. The Swedish claim as transmitted with the note of the Swedish Legation 
of June 16, 1927, reads as follows: 


I. The Rederiaktiebolaget Nordstjernan is and was at all times mentioned herein a 
Swedish corporation and the owner of the motor ships Kronprins Gustaf Adolf and Pacific. 

II. The Kronprins Gustaf Adolf and the Pacific were at all times mentioned herein 
motor ships of Swedish registry, and were each of 7,186 tons deadweight capacity. Both 
vessels use and used oil fuel. 

III. On June 23, 1917, the Kronprins Gustaf Adolf arrived in New York from Sweden 
via Halifax to load a cargo of sugar for Finland. On arrival, the vessel had on board 
347.25 tons of fuel oil. On November 24, 1917, the vessel had in its bunkers 338 tons of 
fuel oil. The voyage from New York to Sweden, via Kirkwall, could have been made by 
the vessel with not exceeding 165 tons of fuel oil. 

IV. On July 1, 1917, the M.S. Pacific touched at Newport News bound from Chile to 
Malmoe and Helsinborg with a cargo of nitrates, the property of the Swedish Super- 
phosphate Selling Company, a Swedish corporation. The Pacific had on board, upon 
arrival in the United States 885.8 tons of fuel oil. On November 24, 1917, the vessel had 
in its bunkers 850 tons of fuel oil. The voyage from Newport News to Sweden, via 
Kirkwall, could have been made by the vessel with not exceeding 165 tons of fuel oil. 

V. On June 15, 1917, the President approved the so-called Espionage Act (Act of June 
15, 1917, C. 30, Title VII, 40 Stat. 217, 225) which contained the following provisions: 

(Here follows Title VII of the Act of June 15, 1917.] 

On the following dates the President proclaimed that certain articles named, including fuel 
oil, nitrates, and foods, should not be exported to certain countries named, including 
Sweden, except at such times and under such regulations and subject to such limitations 
as the President might prescribe, July 9, 1917 (40 Stat. 1683), August 27, 1917 (40 Stat. 
1691), November 28, 1917 (40 Stat. 1720), February 14, 1918 (40 Stat. 1746). On October 
12, 1917, the President, by executive order vested in a War Trade Board, therein created, 
the authority to issue or withhold export licenses, under the above-mentioned Act of June 
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15, 1917, and the proclamations theretofore and thereafter made by authority of that act, 
under such terms and conditions as were not inconsistent with law. This power had there- 
tofore, since August 21, 1917, been exercised by the Exports Administrative Board. 

VI. By treaty between the King of Sweden and the United States of America, signed 
April 3, 1783, and revived as to the provisions set forth below by the Treaty of July 4, 1827, 
the following agreements were entered into by the two nations: 

[Here follow seventh, eighth, ninth, tenth, twelfth, and seventeenth articles of the 
Treaty of 1783.] 

The foregoing treaty provisions were in full force and effect at all times herein mentioned. 

VII. On August 14, 1917, the Delegate of the Royal Swedish Government in the U. S., 
Mr. A. R. Nordvall, inquired of the Exports Administrative Board whether an export 
license would be required for the cargo of the Pacific which originated in Chile. After 
some correspondence, the Exports Administrative Board replied on September 5, 1917, 
that the law applied to this cargo. On September 14, 1917, application was made for a 
license to export to Sweden the cargo of the Pacific. This application was unconditionally 
denied by the War Trade Board on December 3, 1917. Meanwhile, the cargo of nitrates 
had begun to melt and cause damage to the ship. 

VIII. In November, 1917, the Ordnance Department of the U. S. Army had offered 
to purchase the cargo of nitrate at a stated price, stating that if the price was not accepted, 
the cargo would be requisitioned. Accordingly, in December, 1917, after refusal of the 
license to export the cargo, the said cargo was sold to the Ordnance Department and 
unladed. See Annex VI and Annex VII. 

IX. In October, 1917, the owners of the Kronprins Gustaf Adolf learned that the cargo 
which the said vessel had expected to carry from the United States to Sweden could not 
be obtained because a license to export the same could not be obtained. Thereupon, the 
said owners determined to dispatch the Kronprins Gustaf Adolf empty to Sweden, using 
her own fuel oil. On or about October 27, 1917, the agent of the said owners was orally 
informed by the War Trade Board that the vessel would not be permitted to leave the 
port of New York without an export license for the fuel oil on board the said vessel and 
that the said license would only be granted on the conditions set forth in the regulations 
theretofore promulgated, and attached hereto as part of Annex VII. The said regula- 
tions in force at this time and until February 1, 1918, did not in terms apply to bunker 
fuel brought into the United States in a ship’s bunkers. Among the conditions necessary 
to obtain licenses to export at this time was an agreement by the owner of the vessel 
that upon completing the contemplated voyage the vessel would “return to the United 
States with a cargo which would be approved by the Board or which is destined for a 
country other than a border neutral.” On and after February 1, 1918, other conditions 
were imposed which are set forth below. See Annex VII. 

X. On November 24, 1917, the Minister of Sweden addressed a note to the Secretary 
of State pointing out that the Kronprins Gustaf Adolf had been refused clearance from 
New York without an export license for her own fuel oil, such license only to be granted 
on the conditions promulgated in the regulations, and also that the M. S. “Pacific” was 
being held at Newport News. The note pointed out that “this detention was not in 
accord with the provisions of the treaties of 1783 and 1827” and requested that “the 
ships be permitted to proceed at once upon their voyages without licenses or, if for 
technical reasons licenses were necessary, that such be granted without delay and un- 
conditionally.” On January 24, 1918, the Acting Secretary of State replied to the above 
note stating that after careful consideration it was the view of the United States Gov- 
ernment that the said treaties had no bearing on the delay caused by the necessity for 
export licenses and that the owners of the ships in question must comply with the regula- 
tions. On January 30, 1918, the Swedish Legation acknowledged the Acting Secretary’s 
note, and requested that the State Department indicate how it interpreted the treaties 
in question, since its construction of them appeared to be the opposite of that of the Royal 
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Swedish Government. On April 30, 1918, the Swedish Legation again requested the 
Secretary of State to express his reasons for the belief that the said detention of the said 
two vessels referred to above was not in violation of the treaties of 1783 and 1827. On 
June 26, 1918, the Secretary of State replied setting forth his views, and adhering to the 
position theretofore taken by him. See Annex VIII. 

XI. As of February 1, 1918, the War Trade Board promulgated new regulations govern- 
ing the issuance of licenses to export. These regulations were made applicable to bunker 
fuel brought into the United States in a ship’s bunkers. Copies of the regulations and 
of the several papers to be signed in order to secure a license to export are attached 
hereto as Annex IX. These regulations required that a condition to the issuance of an 
export license a shipowner must not only agree that the particular vessel should return to 
the United States after completing her voyage, but that all the owners’ vessels wherever 
they might be should be governed by the rules of the board forbidding trade with or for 
enemy countries or citizens and otherwise regulating the conduct of vessels. Furthermore, 
no licenses were granted under the regulations unless the ship’s charter was approved 
by the Chartering Committee of the U. S. Shipping Board. 

XII. Throughout the entire period covered by the above-mentioned discussions—that 
is to say, in the case of the Kronprins Gustaf Adolf from October 27, 1917 to July 12, 
1918, when the said vessel was given permission to depart as set forth below, and in the 
case of the Pacific from September 14, 1917 to July 19, 1918, when said vessel was given 
permission to depart as set forth below—the United States, acting by and through the 
said War Trade Board, detained the said vessels and refused to permit them to depart 
either with or without cargo and using their own fuel oil brought by said vessels into the 
United States in their own bunkers, except upon condition that the owner of the said 
vessels would agree in whole or in part to the requirements of the said War Trade Board 
from time to time in force and effect, and more particularly unless said owners would 
agree that the said vessels would enter into charters approved by the said War Trade 
Board and also that either the said vessels or other vessels of the said owner would 
immediately return or come to the United States and be subject to the disposition of the 
United States. At all times during said period of detention the said vessels and each 
of them had sufficient fuel oil on board—-brought into the United States in the several 
bunkers of the said vessels—to return to Sweden. See Annex X. 

VIII. Finally, on July 3, 1918, the Kronprins Gustaf Adolf was chartered to l’Office 
Francais d’Affretements and the Pacific to the Italian Government Commission, both for 
the duration of the war. The Kronprins Gustaf Adolf was delivered to the charterer on 
July 12, 1918, and the Pacific on July 19, 1918, and said vessels subsequently were per- 
mitted to depart from the United States. At the time of such deliveries, respectively, 
the Kronprins Gustaf Adolf still had on board 290 tons of fuel oil and the Pacific 762 tons. 
See Annex XIII. 

XIV. By reason of the detention by the United States of the motor ships Pacific and 
Kronprins Gustaf Adolf, in violation of the provisions of the treaties hereinabove re- 
ferred to, the owner of these ships suffered injury in the amount of the damage to the 
Pacific caused by the melting of the cargo of nitrates during the detention and in the 
further amount of the fair value of the use of both ships and their crews during their 
respective periods of detention. An impartial and competent board of survey examined 
the Pacific on December 7, 17, and 20, 1917, and estimated the cost of repairing the dam- 
age caused by the melting of the nitrates to be $100,000. See Annex XII. Both of said 
vessels were fully manned by Swedish crews during the entire period of their detention 
in the United States. The fair market value of the use of each of said vessels upon a 
time charter basis at and throughout the said time when said vessels were detained 
as aforesaid was $12.00 per deadweight ton per month. The Kronprins Gustaf Adolf was 
detained from October 27, 1917, to July 12, 1918, a period of eight months and fifteen days. 
The deadweight tonnage of this ship is 7,186. The Pacific was detained from September 
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14, 1917 to July 19, 1918, a period of ten months and five days. The deadweight tonnage 
of this ship is 7,186. The damages to claimant, therefore, were as follows: 


MS. Pacific 

Injury due to melting of nitrates 

Detention for ten months and five days 876,692.00 
MS. Kronprins Gustaf Adolf 

Detention for eight months and fifteen days 732,972.00 


$1,609 ,664.00 


Wherefore, claimant was damaged by the wrongful detention of the M.S. Pacific and 
M.S. Kronprins Gustaf Adolf by the United States in the sum of $1,609,664.00. No part 
of said sum, nor any payment on account of said damages, has ever been paid to claimant. 


In the Case of the Kingdom of Sweden, filed on December 30, 1931, the 
claim as heretofore presented was modified inasmuch as the periods of alleged 
detention were said to be, for M.S. Pacific, from August 2, 1917, to July 18, 
1918 (instead of from September 14, 1917, to July 19, 1918), and for M.S. 
Kronprins Gustaf Adolf from November 1, 1917, to July 12, 1918 (instead 
of from October 27, 1917, to July 12, 1918). 

In consequence thereof the amount of the claim, which on June 1, 1927, 
was said to be $1,609,664, increased to $3,012,173.28. In the above mentioned 
“Case” the claim of the Swedish Government is set forth in the following 
terms: 


By reason of the above stated facts and the law applicable thereto, the Royal Swedish 
Government demands indemnity from the Government of the United States of America 
on account of the detention by that Government of M.S. Pacific from August 2, 1917 to 
July 18, 1918, and of M.S. Kronprins Gustaf Adolf, from November 1, 1917, to July 12, 
1918; in the amount of three million twelve thousand one hundred seventy-three dollars 
and twenty-eight cents ($3,012,173.28), computed as follows: 


For detention of M.S. Pacific: 
Interest through Dec. 31, 1931 720,481.82 
$1,747,276.99 
For detention of M.S. Kronprins Gustaf Adolf: 
Interest through Dec. 31, 1931 565,455.09 
1,264,896.29 


Total indemnity claimed $3,012,173.28 


2. The summary of facts as presented by the United States Government in 
its answer and argument, reads as follows (US II, p. 276 et seq.): 


Summary OF Facts 


The record reveals, as to the Kronprins Gustaf Adolf that: 
1. The ship discharged approximately 200 tons of fuel oil when it entered dry dock in 
June, 1917. This oil was imported into the United States and was sold. 


9 

11 
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. Approximately 220 tons of fuel oil were obtained in the United States and put on board 
this ship in September, 1917. 

. The ship was not in position to leave port without obtaining ship stores and fuel oil 
in the United States. 

. Application was made for license to export 900 tons Diesel oil, 50 barrels of lubricating 
oil, and large quantities of ship stores for use in a voyage by the ship. 

. Efforts were made to arrange to obtain licenses for various quantities of bunker fuel 
to be procured in the United States in addition to the 220 tons which were taken on 
board this ship in September, 1917. 

. Application was not made for license to take out of the United States oil which the 
ship brought into the country. 

. Application was not made for clearance of the ship. 

. License to take out of the United States oil which the ship brought into the country 
was not refused. 

. Clearance for the ship was not refused. 

. The Government of the United States did not prohibit the sailing of the ship and did 
not prohibit the exportation of bunker oil which the ship brought into the country. 


The record reveals as to the Pacific that: 


. The ship took on board in excess of 5,000 barrels of fuel oil in the Panama Canal Zone 
within the jurisdiction of the United States in April, 1917. 

. The ship entered port of Newport News, Va., to await instructions as to next port 
of call. 

. The ship was not in position to leave without obtaining supplies in the United States. 
. The owner of the ship endeavored to obtain from the British Government letters of 
assurance, permission to call at Halifax instead of Kirkwall, and assurances that the 
cargo would not be placed in prize court. The desired assurances and facilities were 
not granted by the British Government. 

. Requests were made for licenses to export on the Pacific ship stores obtained in the 
United States. Licenses were not granted. Unsuccessful efforts were made to 
arrange to obtain licenses for cargoes and additional quantities of fuel oil for the 
Pacific. 

. The agent of the owner of the ship endeavored to sell the cargo of the ship consisting 
of nitrate of soda, and a representative of the Swedish Government requested and 
obtained the assistance of the authorities of the United States in disposing of the 
cargo in the United States. The cargo was sold to the United States War Depart- 
ment as a result of the efforts of the agent of the owner of the ship and the repre- 
sentative of the Swedish Government to sell the cargo. 

. Application was not made on basis of an accurate statement of facts for license to take 
the cargo of the ship out of the United States. 

. Application was not made in accordance with applicable regulations for license to take 
out of the United States the fuel oil which the ship brought into the country. 

. Application was not made for clearance for the ship. The owner was not in position 
to declare a port for which clearance was desired because of the refusal of the 
British Government to grant letters of assurance for the cargo or to permit the 
ship to call at Halifax. 

. License to take out of the United States the oil which the ship brought into the 
country was not refused. 

. Clearance for the ship was not refused. 

. The Government of the United States did not prohibit the sailing of the ship and did 
not prohibit the exportation of the bunker oil which the ship brought into the 
United States. 
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SuBMISSION 


The Government of the United States did not detain the Kronprins Gustaf Adolf or the 
Pacific in contravention of the treaty in force between the United States and Sweden in 
1917 and 1918. Therefore, questions as to the amount of damages do not arise. 

The position is confidently asserted that the United States is not liable for the payment 
of damages in the present case, that the method of calculating damages proposed in the 
Case of the Kingdom of Sweden is not applicable, that factors in the Swedish formula 
for calculating damages have not been established, and that interest is not allowable in 
the presence of facts and circumstances which characterize the case. 


V 


A. As aforesaid, the first question submitted in the special agreement is to 
be answered in the light of the two treaties herein mentioned, viz., as far as 
they were in force at the time in question. This applies to the whole of the 
Treaty of July 4, 1827, and to those provisions of the Treaty of April 3, 1783, 
which, by Article 17 of the Treaty of 1827, were re-enacted as if they had 
been inserted into the context of the said treaty. Whether, and if so to what 
extent, the preamble to the Treaty of 1783 may still be considered as explain- 
ing the meaning of the revived articles of the same treaty, is a question which 
the Arbitrator will have to take up when considering those articles. 

It is superfluous to observe that the Arbitrator need not consider whether 
the provisions here applicable impose undue limitations on the sovereignty 
of the high contracting parties. Their very existence is a manifestation of 
the sovereign will of the Powers which had deemed it convenient to stipulate 
the said provisions and to accept them as governing their mutual relations. 
That these provisions, produced by the sovereign will, cannot be considered 
as incompatible therewith is moreover shown by the fact that, according to 
the terms of the treaty, each of the contracting parties remained at liberty 
to recede from it, if and when it deemed it convenient to do so, a right of which 
the United States of America has made use, as aforementioned. On the other 
hand it must be observed that, considering the natural state of liberty and 
independence which is inherent in sovereign states, they are not to be pre- 
sumed to have abandoned any part thereof, the consequence being that the 
high contracting parties to a treaty are to be considered as bound only within 
the limits of what can be clearly and unequivocally found in the provisions 
agreed to and that those provisions, in case of doubt, are to be interpreted 
in favor of the natural liberty and independence of the party concerned. 

B. In the preamble to the Treaty of April 3, 1783, the high contracting 
parties state that “desiring to establish, in a stable and permanent manner, 
the rules which ought to be observed relative to the correspondence and com- 
merce which they have judged necessary to establish between their respective 
countries and subjects, they have thought that they could not better accom- 
plish that end than by taking for a basis of their arrangements the mutual 
interest and advantage of both nations, thereby avoiding all those burthen- 
some preferences which are usually sources of debate, embarrassment and 
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discontent, and by leaving each party at liberty to make, respecting naviga- 
tion and commerce, those interior regulations which shall be most convenient 
to itself.” 

On behalf of the United States great stress has been laid on this statement 
and it has been inferred therefrom that the chief object of the treaty was 
expressly to maintain and safeguard the sovereignty of each state. This 
certainly goes too far, for, if such had been the aim contemplated by the 
parties, no treaty was needed in order to reach it. In the opinion of the arbi- 
trator the parties wanted to lay down principles which in their mutual interest 
were to be accepted as henceforth governing their mutual relations, but that 
their respective liberty remained entirely reserved whenever and as far as it 
could be reconciled with what was clearly and unambiguously stated in the 
treaty. 


C. This applies 7. a. to Article 7 which reads as follows: 


All and every the subjects & inhabitants of the Kingdom of Sweden, as 
well as those of the United States, shall be permitted to navigate with 
their vessels in all safety and freedom and without any regard to those 
to whom the merchandizes and cargoes may belong, from any port what- 
ever. And the subjects and inhabitants of the two States shall likewise 
be permitted to sail and trade with their vessels and, with the same liberty 
and safety, to frequent the places, ports and havens of Powers enemies 
to both or either of the contracting parties, without being in any wise 
molested or troubled, and to carry on a commerce not only directly from 
the ports of an enemy to a neutral port, but even from one port of an 
Enemy to another port of an Enemy, whether it be under the jurisdiction 
of the same or of different Princes. And as it is acknowledged by this 
treaty, with respect to ships and merchandizes, that free ships shall make 
the merchandizes free, and that everything which shall be on board of 
ships belonging to subjects of the one or the other of the contracting 
parties shall be considered as free, even though the cargo or a part of it 
should belong to the enemies of one or both, it is nevertheless provided 
that Contraband goods shall always be excepted; which, being inter- 
cepted, shall be proceeded against according to the spirit of the following 
articles. It is likewise agreed that the same liberty be extended to 
persons who may be on board a free ship, with this effect, that although 
they be enemies to both or either of the parties, they shall not be taken 
out of the free ship, unless they are soldiers in the actual service of the 
said enemies. 


According to the Swedish Government, Article 7 grants to Swedish ships 
in American ports, as well as to American ships in Swedish ports, the freedom 
of navigation which is therein stipulated, from any port whatever, while on 
behalf of the United States it is contended that the said Article 7 applies to 
freedom of navigation on the high sea, but cannot be considered as controlling 
the legal status of ships of one party in the ports of the other. In the opinion 
of the Arbitrator the true interpretation of Article 7 lies between both con- 
tentions. Article 12, which is applicable in ports as well as on the high sea, 
expressly refers to the freedom of navigation granted by Article 7. On the 
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other hand the free navigation provided for by Article 7 is not only from the 
ports of either signatory, but from any port whatever, although obviously the 
framers of the treaty had no intention to decide anything as to the regulations 
in force in the ports of other states. The true meaning of Article 7 will be 
found if one considers the difference between the high sea, on which belligerent 
states claim a right of control of commercial intercourse with their enemies, 
and the ports of either contracting party subject to the territorial sovereignty 
of the state concerned and to the interior regulations, respecting navigation 
and commerce, which the state remained at liberty to make as it deemed 
convenient. In this respect, the preamble to the Treaty of 1783, though not 
renewed in 1827, remains relevant for the interpretation of the articles of the 
Treaty of 1783 enumerated in Article 17 of the Treaty of 1827. 

Article 7 gives effect to the rule that free ships shall make the merchandise 
free, except contraband goods, in the port of either signatory or on the high 
seas, but it is more than doubtful whether, when applied to the ports of either 
contracting party, it was meant to go further and to prescribe in general 
terms the liberty of navigation. Such a scope given to Article 7 would have 
made entirely superfluous the second part of Article 17, which is particularly 
to be considered here as the lex specialis applying to the circumstances of the 
present case. 

Moreover, to prescribe an unlimited freedom of navigation could not have 
been the intention of the framers of the treaty, who had expressly reserved 
the liberty of either party to make, respecting navigation and commerce, 
those interior regulations which should be most convenient to itself (preamble 
of the Treaty of 1783) and the obligation for their nationals to “conform to 
such regulations and ordinances concerning navigation, and the places and 
ports which they may enter, as are or shall be in force with regard to national 
vessels’”’ (Article 11 of the Treaty of 1827). 

It follows therefrom that the provisions of the treaty applying to the pres- 
ent case are to be found rather in those articles which deal particularly with 
the situation of the ships of one party in the ports of the other Power and 
which have thus, as already mentioned, the character of a lex specialis as 
compared with the general principle laid down in Article 7. 

D. The first provision thus alluded to is included in Article 17 of the Treaty 
of 1783, which is one of the articles revived according to Article 17 of the 
Treaty of 1827. This article contemplates the possibility of one of the con- 
tracting parties being at war, while the other remains neutral, an occurrence 
which actually took place in 1917 and 1918, when the United States of America 
entered the Great War, while Sweden remained neutral. The first phrase of 
Article 17 need not be mentioned, but the second bears directly on the present 
case and reads as follows: 

Les Marchands, Patrons et proprietaires Merchants, masters and owners of ships, 


des Navires, Matelots, gens de toute Sorte, seamen, people of all sorts, ships and ves- 
Vaisseaux et Batimens etengeneralaucunes sels, and in general all merchandises and 
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murchandises ni aucuns effets de chacun 
des Alliés ou de leurs Sujets ne pourront 
étre assujetis A aucun embargo, ni retenus 
dans aucun des Pays, Territoires, Isles, 
villes, Places, Ports Rivages ou Domaines 
quelconques de l’autre Allié, pour quelque 
expedition militaire, usage public ou par- 
ticulier de qui que ce soit, par saisie, par 
force ou de quelque maniere semblable. 
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effects of one of the allies or their subjects, 
shall not be subject to any embargo nor 
detained in any of the countries, territories, 
islands, cities, towns, ports, rivers, or do- 
mains whatever, of the other ally, on ac- 
count of any military expedition or any 
public or private purpose whatever, by 
seizure, by force, or by any such manner; 
much less shall it be lawful for the subjects 


of one of the parties to seize or take any- 
thing by force from the subjects of the 
other party, without the consent of the 
owner. 


The meaning of the provision here reproduced has been the subject matter 
of careful argument on the part of both parties. 

1. On behalf of the Government of the United States it has been contended 
that the provision contemplated a requisition by right of angary and that it 
merely aimed at prohibiting such a requisition with regard to the persons, 
ships or goods mentioned in the said provision. As an explanation of the 
fact that the provision does not merely mention embargo, but also refers to 
detention, it was said that the framers of the treaty added this, in order to 
show clearly the meaning of the word “embargo” which, during the 18th 
century, had often been used in the sense of requisition. Moreover, it has 
been inferred from the French wording of Article 17, that the detention there 
contemplated is a detention for public or private “use,” which is precisely 
a requisition. 

As regards these contentions it is true that in several works which appeared 
on international law during the 18th century and even later the meaning of 
the word “ embargo” was extended as far as to include a requisition, implying 
the use of what is seized by the state proceeding to requisition, but there can 
be no doubt that at the time of the treaty the proper meaning of the word 
“embargo” was common enough to lead to the conclusion that the framers 
of the treaty used it in its ordinary and proper sense. 

The following definitions are to be found, among others, in the law dic- 
tionaries which were published at a period not remote from the time when the 
Treaty of 1783 was concluded and when, in 1827, some of its provisions (i. a., 
Article 17) were revived. 


Burn’s Law Dictionary, Vol. 1, page 308 ed. 1792 London: 


Embargo, a prohibition upon shipping, not to go out of any port. 
This the King can enjoin in time of war by virtue of his prerogative, but, 
in time of peace, this may not be done without an act of Parliament. 
1 Black. 271. 


Law Dictionary, by Thomas W. Williams, London 1816: 


Embargo, a prohibition upon shipping, not to go out of any port. 
Cowel. Blount, 1 Black. 270. 
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Wharton’s Law Lexicon, Harrisburg, Pa., U.S. A., 1848: 

Embargo (embargar, Span.) a prohibition upon shipping not to go out 
of any port on a war breaking out, etc.; to detain; a stop put to trading 
vessels. 
The term “angary” is not to be confounded with “embargo.” The word 
“angary” refers to the requisition and use of goods and to the justification 
of such a measure by the emergency which makes it necessary. The real 
meaning of “embargo” as distinct from “angary” cannot be better shown 
than in the laws which were enacted by the United States at a time almost 
immediately following the conclusion of the Treaty of 1783. On March 26, 
1794 (1 Stat. 400) it was 


Resoivep by the Senate and House of Representatives of the United 
States of America in Congress assembled, That an embargo be laid on 
all ships and vessels in the ports of the United States, whether already 
cleared out, or not, bound to any foreign port or place, for the term of 
thirty days; and that no clearances be furnished, during that time, to any 
ship or vessel bound to such foreign port or place, except ships or vessels, 
under the immediate directions of the President of the United States; And 
that the President of the United States be authorized to give such instruc- 
tions to the revenue officers of the United States, as shall appear best 
adapted for carrying the said resolution into full effect. 


Likewise, on December 22, 1807 (2 Stat. 451) it was enacted 


By the Senate and House of Representatives of the United States of 
America in Congress assembled, That an embargo be, and hereby is laid 
on all ships and vessels in the ports and places within the limits or juris- 
diction of the United States, cleared or not cleared, bound to any foreign 
port or place; and that no clearance be furnished to any ship or vessel 
bound to such foreign port or place, except vessels under the immediate 
direction of the President of the United States; and that the President be 
authorized to give such instructions to the officers of the revenue, and of 
the navy and revenue cutters of the United States, as shall appear best 
adapted for carrying the same into full effect: . . . Provided, that noth- 
ing herein contained shall be construed to prevent the departure of any 
foreign ship or vessel, either in ballast, or with the goods, wares and 
merchandise on board of such foreign ship or vessel, when notified of 


this act. 


These instances show clearly that embargo was considered as being a pro- 
hibition to leave port regardless of whether this prohibition applied to ships, 
crews, persons or goods. 

2. It must be further observed that the provision here in question very 
distinctly contemplates on the one hand an embargo and on the other hand 
a detention. If in their view both had exactly the same meaning, the framers 
would certainly have abstained from what would have been a mere superfluous 
repetition and they would at any rate not have used the wording to be found 
in the said provision which reads that “ Merchants, masters and owners of 
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ships, seamen, people of all sorts, ships and vessels, and in general all mer- 
chandises and effects of one of the allies or their subjects, shall not be subject 
to any embargo nor detained . . .” 

There can be no doubt but that the framers of the treaty contemplated 
here two different measures, both of which they wanted to prohibit and this 
is confirmed by a similar provision in numerous other treaties, prior, con- 
temporaneous with and posterior to the Treaty of 1783. 

Article XVI of the treaty between the United States and Prussia (1785), 
(Miller: Treaties and other international acts of the United States of America, 
Vol. II, Washington 1931, page 173), provides that “the subjects or citizens, 
etc., shall not be liable to any embargo or detention.”” The same words appear 
in Article VII of the treaty between the United States and Spain (1795) 
(Miller eodem, page 323). 

The use of the two words shows that the framers of the treaty meant to 
exclude both the embargo as such and any other detention of the kind con- 
templated by the terms used in Article 17. 

3. With regard to these terms two points deserve special mention: 

(a) In the English text, Article 17 prohibits detention “on account of any 
military expedition or any public or private purpose whatever . . .” while 
the French wording reads “ pour quelque expédition militaire, usage public ou 
particulier de qui que ce soit...” The question may arise whether a dif- 
ference is to be found between the words “ purpose” and “ usage.” 

The original of the Treaty of April 3, 1783, is in French. According to an 


entry in the Journal of Congress of the United States, Vol. 4, page 241, Tues- 
day July 29, 1783: “Congress took into consideration a treaty” (follows the 
English text) and on page 278 of the same volume is to be found the proclama- 
tion of the President of the United States of September 25, 1783: 


Whereas the said treaty has been duly approved and ratified by the 
United States in Congress assembled and the translation thereof made in 
the following words, to wit: (See treaty, page 240.) 


From these quotations it appears that, though the original wording is 
French, the treaty was understood and ratified by the United States as it 
stands in the English text and a note on page 150 of Miller’s book above 
mentioned shows, especially with regard to Article 6, the care which the 
translator, Charles Thompson, Secretary of Congress, applied to his task. 
It may therefore be safely assumed that the word “ purpose” is not due to an 
inadvertence, the more so since the same word “ purpose” is to be found in 
similar provisions of other treaties of the United States. It appears in Article 
XVI of the treaty with Prussia (1785), in Article VII of the treaty with 
Spain (1795) referred to above, not to speak of posterior treaties, such as 
that with Colombia (1824), Article V (Malloy, Treaties of the United States, 
Vol. II, page 294) ; with Central America (1825), Article VII (Malloy, supra, 
page 62) etc. It follows that the provision here considered must be under- 
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stood as contemplating and prohibiting a detention, even without actual use, 
as well as a requisition proper. 

(b) Another observation may be made with regard to the words “by 
seizure, by force, or by any such manner.” On behalf of the United States 
it has been observed that, assuming (but not admitting) that the two vessels 
concerned were detained, they were not detained by seizure or by force. But 
against this objection it must be observed that Article 7 reads further “or by 
any such manner” (“ou de quelque maniére semblable”). These very com- 
prehensive words show that the framers of the treaty sought to prohibit not 
only a detention by sheer physical force, but also a detention by other means 
leading to the same result, as for instance, a prohibition of departure enforced 
by providing for severe punishment in case of infringement. 

The last phrase in Article 17 deals with a totally different situation. It 
contemplates seizures, detentions and arrests made by the order and authority 
of justice according to the ordinary practice regarding debts or defaults of 
the subject. This would be applicable when, owing to an infringement of 
the law or for any other similar cause, the state in whose port the ship is lying 
has the ship detained, seized or arrested according to law. Such an instance 
will be shown hereinafter in the very case of the Pacific which was libelled at 
the request of the master of another ship, who alleged that his vessel had 
suffered damage by the fault of the master of the Pacific. A situation of that 
type is entirely distinct from that which is contemplated by the preceding 
phrase of Article 17. 

4. As to the detention which could be considered as justifying a claim for 
damages under the treaty further observations are to be made: 

(a) As far as Article 17 secures to the ships of one party the liberty to 
depart from the ports of the other state, it imposes on that other state no duty 
whatever with regard to the supplying of those ship’s stores and other neces- 
saries which the ships may need to continue their voyages. In other words, 
the ships may depart, but they are to sail and proceed by their own means. 
Without the necessary supplies it may in fact be impossible for them to leave. 
even if at liberty to do so, but against such an occurrence the treaty itself 
gives no relief, and it contains no general provision forbidding either signa- 
tory to restrict or prohibit the exportation from its territory of any goods, 
including such as are necessary to ships at sea. This is indirectly confirmed 
by Article 21 of the Treaty of 1783 which provided that: 

When the subjects and inhabitants of the two parties, with their ves- 
sels, whether they be public and equipped for war, or private, or employed 
in commerce, shall be forced by tempest, by pursuit of privateers and of 
enemies, or by any other urgent necessity, to retire and enter any of the 
rivers, bays, roads, or ports of either of the two parties, they shall be 
received and treated with all humanity and politeness, and they shall 
enjoy all friendship, protection, and assistance, and they shall be at lib- 


erty to supply themselves with refreshments, provisions, and everything 
necessary for their sustenance, for the repair of their vessels, and for con- 
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tinuing their voyage; provided always, that they pay a reasonable price; 
and they shall not in any manner be detained or hindered from sailing 
out of the said ports or roads, but they may retire and depart when and 
as they please, without any obstacle or hindrance. 


In the special case thus contemplated either party is bound to allow the 
persons concerned to supply themselves with refreshments, provisions and 
everything necessary for their sustenance, for the repair of their vessels and 
for continuing their voyage; but since this provision deals with the excep- 
tional case of distress, it may be safely inferred therefrom that the same 
obligation was not intended to be stipulated as a general rule and it will be 
shown hereinafter that Separate Article 5 of the Treaty of 1783 distinctly 
refers to prohibition of export on the part of either of the contracting 
parties. 

This point is placed beyond doubt by Article 4 of the Treaty of 1827, which 
provides that “all that may be lawfully exported from the United States of 
America in the vessels of the said state may also be exported therefrom in 
Swedish and Norwegian vessels, etc.” indicating most clearly that either 
state retains the right of prohibiting exports. 

In the year 1896 the Government of the United States not only contended 
that a similar provision contained in the Spanish-American treaty of 1795 
applied to merchandise on board ship but also to property on land. At a 
later date an American Claims Commission, which dealt with the cases 
which had given rise to the said contention, followed the same interpretation, 
as the same had also been accepted by the Spanish Government. The cor- 
rectness of such an interpretation, if it were to be applied to the treaties here 
under consideration, might appear as most doubtful in the light of the pro- 
visions which imply the right of either signatory to prohibit exports, and 
especially under Separate Article 5 of the Treaty of 1783. In the present 
case, however, the question does not arise and therefore need not be 
decided. 

(b) The second observation is based on the meaning of the word “ de- 
tained,” which obviously implies that, at the time the act of detention took 
place, the person or the thing subjected thereto was about to move and would 
have moved, but for the said measure. With regard to ships this raises the 
question as to whether, at the time the measure or measures complained 
of were put in effect, the person who had the control of the said ships had 
decided to leave and was ready to do so. 

(c) Lastly it must be observed that a ship cannot be considered as “ de- 
tained” as long as the decisions on which depend the sailings under regula- 
tions in force not contrary to the Treaties have not been properly called forth 
in compliance with the said regulations. 

E. The second provision alluded to above as having the character of a 
lex specialis and affecting the present case is to be found in Separate Article 5 
of the Treaty of 1783, which reads as follows: 
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ARTICLE 5 


It is agreed that when merchandises shall have been put on board the 
ships or vessels of either of the contracting parties, they shall not be 
subjected to any examination, but all examination and search must be 
before lading, and the prohibited merchandises must be stopped on the 
spot before they are embarked, unless there is full evidence or proof of 
fraudulent practice on the part of the owner of the ship, or of him who has 
the command of her. In which case, only he shall be responsible and 
subject to the laws of the country in which he may be. In all other 
cases, neither the subjects of either of the contracting parties who shall 
be with their vessels in the ports of the other, nor their merchandises, 
shall be seized or molested on account of contraband goods which they 
shall have wanted to take on board, nor shall any kind of embargo be 
laid on their ships, subjects, or citizens of the State whose merchandises 
are declared contraband, or the exportation of which is forbidden; those 
only who shall have sold or intended to sell or alienate such merchandise 
being liable to punishment for such contravention. 


The same provision appears in more or less similar terms in two other 
treaties of the United States concluded at almost the same time, 2. e., the 
treaty with France of February 6, 1778, Article XXX (28), (Miller, Vol. 2, 
page 26), and the treaty with Prussia of September 10, 1785, Article VI 
(Miller, eodem, page 166). 

On behalf of the United States it is contended that Separate Article 5 is to 
be understood as dealing with articles the sale of which was prohibited and 
applies to contraventions of such prohibition. This interpretation cannot be 
accepted in the face of the wording of Separate Article 5, which on the con- 
trary refers in express words to “merchandises the export of which is for- 
bidden.” Indeed it may be said that this Separate Article 5 is the only pro- 
vision in the Treaty of 1783 which by implication reserves to either party the 
right to forbid the exportation of merchandise, but precisely because this 
article applies to such a case, it must be taken and applied as it stands and it 
can have no other meaning than the following one: Either party is at liberty 
to prohibit the exportation of merchandise; even of such merchandise which 
is not contraband, but in case of such prohibition the necessary measures for 
preventing the exportation are to be taken before the merchandise is loaded. 
As the treaty expressly says: “The prohibited merchandises must be stopped 
on the spot before they are embarked.” 

Separate Article 5 reserves the case where “full evidence or proof of 
fraudulent practice on the part of the owner of the ship, or of him who has 
command of her” can be produced. In all other cases “neither the subjects 
of either of the contracting parties who shall be with their vessels in the 
port of the other, nor their merchandises shall be seized or molested on account 
of contraband goods, which they shall have wanted to take on board, nor 
shall any kind of embargo be laid on their ships, subjects or citizens of the 
state whose merchandises are declared contraband or the exportation of 
which is forbidden.” The words are so clear that the whole Separate Article 
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5 would be meaningless, if it could be interpreted in such a way that a vessel 
may be detained on account of merchandise, the exportation of which was 
forbidden, but which nevertheless was allowed to be laden without fraudulent 
practice on the part of the owner of the ship or of him who has command of 
her. But, considering the exceptional nature of the provision here mentioned, 
it must be added that the interpretation thereof is to remain within its strict 
terms and that it cannot affect any right of the state concerned which may 
properly be reconciled therewith. 


VI 


Before turning to the facts of the case it is necessary to recall here the regu- 
lations which played a great part therein, and to mention a judicial decision 
given in another controversy of a similar nature. 


(A) 


The pertinent regulations in force in the ports of the United States include 
those which govern the clearance of vessels. Amongst others, the following 
relevant sections are to be found in the Revised Statutes of the United States: 


Sec. 4197. The master or person having the charge or command of 
any vessel bound to a foreign port, shall deliver to the collector of the 
district from which such vessel is about to depart, a manifest of all the 
cargo on board the same, and the value thereof, by him subscribed, and 
shall swear to the truth thereof; whereupon the collector shall grant a 
clearance for such vessel and her cargo, but without specifying the par- 
ticulars thereof in the clearance, unless required by the master or other 
person having the charge or command of such vessel sotodo. If any ves- 
sel bound to a foreign port departs on her voyage to such foreign port with- 
out delivering such manifest and obtaining a clearance, as hereby re- 
quired, the master or other person having the charge or command of such 
vessel shall be liable to a penalty of five hundred dollars for every such 
offense. 


Section 4198 sets out the oath to be taken by the master of the vessel, 
Section 4199 the form of the report and manifest to be delivered to the 
collector. 


Src. 4200. Before a clearance shall be granted for any vessel bound 
to a foreign port, the owners, shippers, or consignors of the cargo of such 
vessel shall deliver to the collector manifests of the cargo, or the parts 
thereof shipped by them respectively, and shall verify the same by oath. 
Such manifests shall specify the kinds and quantities of the articles 
shipped respectively, and the value of the total quantity of each kind of 
articles; and the oath to each manifest shall state that it contains a full, 
just, and true account of all articles laden on board of such vessel by the 
owners, shippers, or consignors, respectively, and that the values of such 
articles are truly stated, according to their actual cost, or the values 
which they truly bear at the port and time of exportation. And before a 
clearance shall be granted for any such vessel, the master of that vessel, 
and the owners, shippers, and consignors of the cargo, shall state, upon 
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oath, to the collector, the foreign port or country in which such cargo is 
truly intended to be landed. The oath shall be taken and subscribed in 
writing. 


Section 4201 gives the form of the clearance, to be granted to a ship or 
vessel on her departure to a foreign port or place. 


Sec. 4573. Before a clearance is granted to any vessel bound on a 
foreign voyage or engaged in the whale-fishery, the master thereof shall 
deliver to the collector of the customs a list containing the names, places 
of birth and residence, and description of the persons who compose his 
ship’s company; to which list the oath of the captain shall be annexed, 
that the list contains the names of his crew, together with the places of 
their birth and residence, as far as he can ascertain them; and the col- 
lector shall deliver him a certified copy thereof, for which the collector 
shall be entitled to receive the sum of twenty-five cents. 


(B) 


1. After the declaration of war the Congress of the United States enacted 
a law on June 15, 1917, called the Espionage Act and containing 2. a. under 
Title VII the following provisions: 


Titte VII 
CERTAIN EXPORTS IN TIME OF WAR UNLAWFUL 


Section 1. Whenever during the present war the President shall find that the public 
safety shall so require, and shall make proclamation thereof, it shall be unlawful to export 
from or ship from or take out of the United States to any country named in such procla- 
mation any article or articles mentioned in such proclamation, except at such time or 
times, and under such regulations and orders, and subject to such limitations and excep- 
tions as the President shall prescribe until otherwise ordered by the President or by 
Congress: Provided, however, That no preference shall be given to the ports of one State 
over those of another. 

Sec. 2. Any person who shall export, ship, or take out, or deliver or attempt to deliver 
for export, shipment, or taking out, any article in violation of this title, or of any regula- 
tion or order made hereunder, shall be fined not more than $10,000, or, if a natural person, 
imprisoned for not more than two years, or both; and any article so delivered or exported, 
shipped, or taken out, or so attempted to be delivered or exported, shipped, or taken 
out, shall be seized and forfeited to the United States; and any officer, director, or agent 
of a corporation who participates in any such violation shall be liable to like fine or im- 
prisonment, or both. 

Sec. 3. Whenever there is reasonable cause to believe that any vessel, domestic or 
foreign, is about to carry out of the United States any article or articles in violation of the 
provisions of this title, the collector of customs for the district in which such vessel is 
located is hereby authorized and empowered, subject to review by the Secretary of Com- 
merce, to refuse clearance to any such vessel, domestic or foreign, for which clearance 
is required by law, and by formal notice served upon the owners, master, or person or 
persons in command or charge of any domestic vessel for which clearance is not required 
by law, to forbid the departure of such vessel from the port, and it shall thereupon be 
unlawful for such vessel to depart. Whoever, in violation of any of the provisions of this 
section shall take, or attempt to take, or authorize the taking of any such vessel, out of 
port or from the jurisdiction of the United States, shall be fined not more than $10,000 
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or imprisoned not more than two years, or both; and in addition such vessel, her tackle, 
apparel, furniture, equipment, and her forbidden cargo shall be forfeited to the United 
States. 

2. Under this law and by virtue of the powers conferred to him thereunder 
the President issued several proclamations and orders prohibiting exports 
from the United States and providing for the setting-up of an organization 
which would enforce the new laws. 

(a) The first relevant proclamation bears the date of July 9, 1917. It 
provides that “except at such time or times, and under such regulations and 
orders, and subject to such limitations and exceptions as the President shall 
prescribe,” certain categories of goods therein mentioned “shall not on and 
after the 15th day of July, 1917, be carried out or exported from the United 
States or its territorial possessions” to foreign countries enumerated in the 
proclamation, including Sweden. The proclamation lists 7. a. coal, coke, fuel 
oils, kerosene and gasoline, including bunkers, food grains, flour and mill 
thereof, fodder and feeds, meat and fats. The proclamation added that “the 
orders and regulations from time to time prescribed will be administered by 
and under the authority of the Secretary of Commerce from whom licenses, 
in conformity with the said orders and regulations will issue.” 

(b) By a proclamation of August 27, 1917, the list of articles subject to 
prohibition of export was considerably enlarged and made to include “all 
contrivances for, or means of, transportation on land or in the water or air.” 
The proclamation provides that, on and after August 30, 1917, the goods 
enumerated therein shall not “be exported from or shipped from or taken 
out of the United States or its territorial possessions.” It names the Exports 
Administrative Board as the authority “from whom licenses . . . will issue.” 

(c) A third proclamation giving a still more complete list was issued on 
February 14, 1918. 

(d) For the purpose of administering and executing the provisions of the 
law, as well as of the proclamations and orders, the President, by an order 
of June 22, 1917, created an Exports Council, authorized and directed by him 
to formulate policies for the consideration and approval of the President and 
make recommendations necessary to carry out the purposes of the Espionage 
Act. 

(e) An order of August 21, 1917, set up another body, the Exports Admin- 
istrative Board, which the President entrusted with the execution of all pro- 
visions of Title VII of the Espionage Act and the proclamations thereunder, 
and which was authorized and directed 7. a. to grant or refuse export licenses 
thereunder in accordance with his instructions. 

(f) The order of August 21, was later on superseded by an order of October 
12, 1917, establishing the War Trade Board, having the power and authority 
to issue licenses under such terms and conditions as were not incompatible 
with law, or to grant or refuse licenses for the exportation of all articles (ex- 
cept coin, bullion or currency), the exportation or taking out of the United 
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States of which might be restricted by proclamations heretofore or hereafter 
issued under Title VII of the Espionage Act. 

By the same order the President vested in the Secretary of Commerce the 
power “ to review the refusal of any Collector of Customs under the provisions 
of Sections 13 and 14 of the Trading with the Enemy Act to clear any vessel, 
domestic or foreign, for which clearance is required by law.” 

Section 13 of the Act of October 6, 1917, just alluded to, reads as follows: 


Sec. 13. That, during the present war, in addition to the facts required 
by sections forty-one hundred and ninety-seven, forty-one hundred and 
ninety-eight, and forty-two hundred of the Revised Statutes, as amended 
by the Act of June fifteenth, nineteen hundred and seventeen, to be set 
out in the master’s and shipper’s manifests before clearance will be is- 
sued to vessels bound to foreign ports, the master or person in charge of 
any vessel, before departure of such vessel from port, shall deliver to the 
collector of customs of the district wherein such vessel is located a state- 
ment duly verified by oath that the cargo is not shipped or to be delivered 
in violation of this Act, and the owners, shippers, or consignors of the 
cargo of such vessels shall in like manner deliver to the collector like 
statement under oath as to the cargo or the parts thereof laden or shipped 
by them, respectively, which statement shall contain also the names and 
addresses of the actual consignees of the cargo, or if the shipment is made 
to a bank or other broker, factor, or agent, the names and addresses of 
the persons who are the actual consignees on whose account the shipment 
ismade. The master or person in control of the vessel shall, on reaching 
port of destination of any of the cargo, deliver a copy of the manifest and 
of the said master’s, owner’s, shipper’s, or consignor’s statement to the 
American consular officer of the district in which the cargo is unladen. 


(C) 


In their pleadings and during the hearings the parties discussed at length 
a claim against the United States which had been adjudicated by the United 
States Court of Claims. The following facts appear in the decision of the said 
court, delivered on December 7, 1931. (SW II, p. 66 et seq.) 

1. In September, 1917, a Dutch steamship named Zeelandia? sailed from 
Buenos Aires for Holland with a cargo consigned to the Netherland Oversea 
Trust Company, an organization formed in Holland prior to the entry of the 
United States into the war, through the codperation of the Government of the 
Netherlands and the governments of the Allied Powers. Its purpose was to 
guarantee to Holland and the Allied Governments that goods consigned to it 
would remain in Holland and would not be reconsigned to, or used for, the 
benefit of enemies of the Allied Powers. 

Arriving off New York Harbor, the steamship Zeelandia carried a full 
supply of provisions, stores and bunker coals, sufficient to enable her to con- 
tinue and complete her voyage to Holland without additional stores or pro- 
visions, provided no passengers were taken on at New York. 


? Decision printed in this Journat, Vol. 26 (1932), p. 399. 
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The Zeelandia could have discharged the United States naval officer, pas- 
sengers, and mail by tugs beyond the waters of the United States and pro- 
ceeded on her journey; but an official of the plaintiff, relying upon the 
assurances of the customs officials in New York that so long as the Zeelandia 
did not take on additional cargo, stores, or provisions in the United States, an 
export license would not be necessary and, that the vessel might come in and 
be cleared out without hindrance from the United States, the Zeelandia came 
into the harbor of New York on October 16, 1917. 

On October 17, 1917, an official of the plaintiff wired the director of the 
export license bureau of the United States Shipping Board that while the 
Zeelandia had sufficient bunkers and stores to carry her to Holland without 
additional passengers, there were a number of stranded Dutch citizens in the 
United States who desired to book passage to Holland and applied for a license 
for additional stores to enable the Zeelandia to carry these passengers to 
Holland. 

On October 19, 1917, the Director of the Export License Bureau of the 
United States Shipping Board wired the New York representative of the 
plaintiff to send to him for inspection copies of the manifests of the steam- 
ship Zeelandia and lists of stores and fuel aboard, and on the same day these 
manifests and lists were sent by messenger to the said director. 

On the morning of October 22, 1917, not having received any reply from 
Washington the plaintiff abandoned its plan to attempt to transport the ad- 
ditional Dutch passengers and submitted the manifests of the steamship 
Zeelandia and applied for clearance from the port of New York to the proper 
customs officials in New York; clearance of the said steamship Zeelandia was 
refused by the said customs officials of the Treasury Department of the 
United States on the asserted ground that the plaintiff did not submit an 
export license for her transit cargo, bunkers, and stores. 

On the same date, October 22, 1917, the plaintiff made application for an 
export license for cargo, bunkers, and stores on board the steamship Zeelandia, 
and the said application was made under protest, however, that the United 
States could not legally require an export license, since the steamship Zeelandia 
had come into the port at New York without intention to land any of her 
cargo, bunkers, or stores, and that, in fact, none of her cargo, bunkers, or stores 
had been loaded in any port of the United States or territory subject to the 
jurisdiction of the United States, and that the said cargo, bunkers, and stores 
were transit cargo en route from South American ports to ports of the 
Netherlands. 

Thereafter, although demands for clearance were repeatedly made to the 
officials of the United States having charge of the matter, by the plaintiff 
and by the representatives of the Government of the Netherlands in the 
United States, the United States continually refused, during all of the time 
from October 22, 1917, to March 21, 1918, to permit the steamship Zeelandia 
to leave the harbor of New York. 
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The refusal to grant clearance to the steamship Zeelandia and the refusal 
to permit her to leave the harbor of New York from October 22, 1917, to 
March 21, 1918, was by the direction of the War Trade Board, created under 
and by an Executive order of the President of the United States. 

The refusal of the United States to grant clearance to the steamship Zee- 
landia and the refusal to permit her to leave the harbor of New York from 
October 22, 1917, to March 21, 1918, was for the primary purpose of having 
available “ additional Dutch vessels for the use of the United States” and of 
having Dutch vessels available to be “placed at the disposal of the Allies.” 
A secondary purpose was the preventing of the cargo of the Zeelandia entering 
the Netherlands. 

2. The Court of Claims, which by a special act of Congress had been 
authorized to adjudicate a claim of the owners of the Zeelandia for damages 
sustained as a result of the refusal to grant clearance, decided that Title VII 
of the Espionage Act was, if possible, to be interpreted in such a manner as 
to be reconciled with international law. In the opinion of the court, the 
words “carry out,” “export from” or “take out of” used in the act applied 
only to an exportation or taking out of goods which were a part of the general 
mass of goods belonging to the United States. 

The court, therefore, held that the demand that an application for a license 
covering the cargo and bunkers and stores already carried by the Zeelandia 
on October 22, 1917, be made did not justify the detention of the vessel when 
she sought clearance on the latter date. The court concluded that the Zee- 
landia had been entitled to clearance under the laws of the United States, 
as well as under the law of nations, and that her detention was not justified 
by the provisions of the Espionage Act or the Trading With The Enemy Act. 


VII 

Reverting now to the facts of the present case, it will be convenient to 
state such of them here, as far as they are relevant, as had occurred prior 
to the time when the first diplomatic correspondence relating to the case took 
place between the two governments. As of that moment, it will be necessary 
for the Arbitrator to see and determine the rights of the parties under the 
treaties and the facts of the case, as they stood then. This will be followed 
by the consideration of what happened thereafter. 

As above set forth, the two motor vessels concerned are owned by the 
Rederiaktiebolaget Nordstjernan, a Swedish corporation, commonly known 
and here referred to as the Johnson Line, the chairman of the board of which 
is, and was in 1917 and 1918, Mr. Axel Axelson Johnson, a Swedish subject, 
resident of Stockholm. The Johnson Line at the time had in the United States 
a representative at New York, Mr. Gésta Ekstrém. There also were at that 
time two delegates of the Royal Swedish Government in the United States, 
who were negotiating for export facilities to Sweden. They were Mr. A. R. 
Nordvall and Dr. Hj. Lundbohm. 
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The events relating to the two motor vessels may be stated here separately 
up to the time when the steps and measures to be considered were taken. 
For the sake of clearness, the questions to which they give rise will be 
discussed in order and in direct connection with the events or measures con- 
cerned. As far as necessary, reference will be made to the pleadings from 
which quotations are made. 


(A) 


Kronprins GustaF ADOLF. 


1. This motor vessel was sent out from Sweden to the United States on 
March 30, 1917, in order to load a cargo of sugar of which 75% was intended 
for Russia (SW App., 160). 

Before entering the port of Halifax, on June 17, 1917, the vessel touched 
ground slightly, but got afloat at once. A leakage was noticed in tank No. 1 
and the master inquired at Halifax about drydock accommodation, and was 
told that he could not drydock in Halifax. On June 19, 1917, the damage 
was surveyed by Lloyd’s survey agents, who issued a certificate of seaworthi- 
ness for the vessel to continue to New York, where a further survey would 
be held. The vessel sailed for New York, where it arrived on June 24, 1917. 

Contrary to the suggestion of the master, who thought that the vessel 
might be repaired temporarily, the permanent repairs to be postponed until 
the return to Sweden, the surveyors found that the damage required permanent 
repairs in New York. Accordingly, on June 26, 1917, the vessel went into 
drydock, where it remained being repaired until September 25, 1917. 

By reason of the damage sustained at Halifax, it was contended on behalf 
of the Swedish Government that Article 21 of the Treaty of 1783 might be 
considered as applicable, as the damages caused to the Kronprins Gustaf 
Adolf forced the vessel as an “urgent necessity” to enter the port where it 
was repaired. It was, therefore, argued that under said Article 21 the 
Kronprins Gustaf Adolf was later on “ at liberty to supply itself with refresh- 
ments, provisions and everything necessary for its sustenance . . . for con- 
tinuing its voyage.” This contention cannot be upheld. Article 21 contem- 
plates obviously a case of real distress at sea, an event which compels a 
vessel to deviate from its route and seek refuge at the nearest port in order 
to find shelter and proceed to make the repairs necessary for the continuation 
of the voyage. These conditions did not exist in the present case. The 
Kronprins Gustaf Adolf was not compelled by distress to take refuge in the 
port of Halifax, for it had to call there, nor was it in distress, since the sur- 
veyors having authority declared it seaworthy for the continuation of the 
voyage to New York. It is true that in New York Harbor the vessel went 
into drydock for repairs, but the Port of New York was not a port in which 
distress at sea compelled the vessel to take refuge; it was, on the contrary, 
its port of destination. 
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Therefore, Article 21 of the Treaty of 1783 cannot be considered as applying 
to the case. 

2. Owing to the necessity of drydock repairs, it was deemed preferable to 
unload a certain quantity of oil, which the vessel had brought from Sweden. 

The Collector of Customs at the Port of New York was requested to grant 
permission to discharge and dispose of about 200 tons of fuel oil then in the 
bunkers. This quantity was delivered to the Anglo American Oil Company, 
Ltd., who credited the Johnson Line with an agreed price, and after the 
return of the vessel from drydock a slightly larger quantity of oil was deliv- 
ered by the same Anglo American Company, Ltd., and loaded on the vessel. 

3. While the vessel was in drydock, in the middle of July, 1917, Mr. Ekstrém 
filed applications for licenses to export 15 barrels of lubricating oil, 900 tons 
of Diesel oil and ship’s stores. 

A new application for ship’s stores was made on August 15, 1917, and an- 
other for 10 barrels of linseed oil on August 20, 1917. 

In a letter of August 24, 1917, to the Division of Export Licenses, Mr. 
Ekstrém stated that, with regard to the articles for the home voyage, the 
Custom House officials had declared that no difficulty would be met when 
clearing the vessels, but that he (Ekstrém) desired and hoped to obtain a 
license for additional quantities necessary for the outward voyage of the 
Kronprins Gustaf Adolf to the west coast of America. (See US I, pp. 139 
to 159.) 

4. In his letter of August 20, 1917, to the Division of Export Licenses, Mr. 
Ekstrém stated that the vessel was going to load a cargo of sugar, and added 
that the loading would take place “in the beginning of next week.” In fact, 
as already mentioned, the vessel left drydock only on September 25, 1917. 
No application for clearance was made; further information about the ship 
is found in the following documents: 

On September 29, 1917 (US IT, 364), Mr. Morris, then American Minister 
at Stockholm, informed the Department of State at Washington, D. C., that 
Mr. Axel Johnson had called on him the day before and had asked whether 
the American Government would be interested in a proposition whereby his 
line would place about 40,000 to 50,000 tons of shipping at the disposal of 
said government in return for facilities and return cargo for two vessels from 
San Francisco to Gothenburg and for facilities for other Johnson Line steamers 
plying between Sweden and South America. 

On September 26, 1917, the Johnson Line wrote to Mr. Ekstrém: 


We have been negotiating with various firms as regards employment 
of our motorships and shall be obliged if you will thoroughly canvass the 
freight market and let us know what is offering in time, charter, single 
or round trips from Buenos Aires, Chile to North America, Japan, China, 
East Indies, etc., as we must do something with the boats, having been 
lying idle with them quite too long. (SW III, p. 80.) 


On October 23, 1917, Mr. Ekstrém wrote to the United States Shipping 
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Board that pending negotiations between representatives of the Swedish and 
the American Governments the Johnson Line was willing to charter the 
Kronprins Gustaf Adolf to the said Shipping Board for one trip to South 
America and back to the United States (US II, p. 472). 

On November 22, 1927, Mr. Ekstrém wrote to the delegates of the Swedish 
Government at Washington that the Pacific or the Gustaf Adolf was, on 
November Ist, offered by the Johnson Line to the Commission for Belgian 
Relief (SW App., p. 146). 

These letters clearly show that at the time the Johnson Line and its repre- 
sentatives in the United States were bent upon obtaining a cargo to be loaded 
on the Kronprins Gustaf Adolf and brought to Europe. 


PaciFIc. 

1. On March 29, 1917, the motor vessel Pacific sailed from Mejillones 
(Chile) with a cargo of nitrate for Sweden (SW App., 160). It stopped in 
the Panama Canal from April 6, 1917, to May 3, 1917, and loaded there 
bunker and ship stores (US II, 312). After a stay at St. Thomas, Virgin 
Islands, it arrived at Newport News, Virginia, on July 1, 1917. In a letter, 
at that time, Mr. Ekstrém says that the Pacific called at Newport News for 
bunkering purposes. In reality, as is said in the Swedish Case (SW I, p. 44), 
she anchored at Newport News to obtain instructions from her owners as to 
her next port of call. 

2. On July 7th the vessel was subjected to an attachment by the master 
of the British vessel T’urcoman, who claimed compensation for alleged dam- 
ages done to his ship. On giving a bond the vessel was released from the 
attachment on September 6, 1917, and by a final decree given on September 
24, 1918, an American court having jurisdiction dismissed the claim of the 
Turcoman. (See US II, pp. 330, 331; US ITI, pp. 557, 559.) 

3. On July 23rd, Mr. Ekstrém applied to the Collector of Customs at New- 
port News for a license for ship stores and in reply was advised that he would 
have to obtain a special license for the cargo of nitrate aboard the ship. 
Accordingly, a formal application for a license covering the said cargo of 
nitrate was made by Mr. Ekstrém to the Division of Export Licenses of the 
Department of Commerce on August 2, 1917. Later on, in reply to inquiries 
made by him, Mr. Ekstrém was informed that his application was under 
consideration. 

4. Having applied on October 19, 1917, for a license concerning another 
cargo (a small cargo of bicarbonate of soda), Mr. Ekstrém received the fol- 
lowing letter from the Bureau of Exports, dated November 1, 1917, and which 
appears to be a form letter: 

Pending current negotiations, no licenses are being granted at the 
present time for shipments to Holland, Denmark, Norway or Sweden. 
Accordingly, all applications now on file for licenses to export to these 


countries are being returned to the applicants, and the Bureau of Ex- 
ports will not receive additional applications until further notice. 
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It is hoped that the efforts of the War Trade Board to reach an agree- 
ment with the Northern Neutrals will result in a favorable change in the 
situation, and as soon as such object has been accomplished, due pub- 
licity regarding the same will be given through the press, and applicants 
will then be entitled to renew their applications. For this purpose new 
forms of applications will be prepared; and, to assist the Bureau in 
recognizing such applications as renewals, it will be necessary that they 
be accompanied by the original applications, which should therefore be 
carefully preserved by you. 

5. In a previous letter of October 5, 1917, to Mr. Dean, then attorney for 
the Johnson Line (SW App., p. 186), the same Bureau of Export Licenses 
wrote that it was impossible at that time to give any definite information as 
to whether a license for the cargo of nitrate on board the Pacific would be 
granted or refused. The final decision on this point, which was a refusal, was 
communicated to Mr. Ekstrém in a letter dated December 3, 1917, and con- 
firmed in a letter dated December 5, 1917, to which was annexed another 
copy of the form letter above mentioned. (SW App., pp. 187 to 190.) 

On the facts disclosed by these documents, the Swedish Government con- 
tends that the relevant articles of the Treaty of 1783 were violated as to the 
cargo of nitrate by the undue delay on the part of the American authorities 
in passing on the application for a license and by the final refusal of the said 
license. In view of the treaty, 2. e., of Separate Article 5 thereof, as well as of 
the decision rendered by the Court of Claims in the Zeelandia case, it appears 
that the cargo of nitrate loaded in Chile on a vessel later touching at an 
American port, but really bound for Sweden, did not come under the Espionage 
Act and the resulting proclamations and orders, and was not subject to the 
license required and refused. 

The Government of the United States contended that the cargo was salt- 
peter, an article declared contraband in Article 9 of the Treaty of 1783 and, 
as such, excepted from the freedom of navigation and commerce stipulated 
in Article 8. In the opinion of the Arbitrator, this objection cannot be sus- 
tained. The said cargo was not worked “into the form of an instrument or 
thing for the purpose of war by land or by sea” (Article 10), nor was it 
“consigned to an enemy’s port” (Article 13), and, therefore, Article 9 was not 
applicable. It may also be observed that there is no identity between nitrate 
of soda and saltpeter, as appears from the lists of commodities requiring ex- 
port licenses, issued on July 9, 1917, and September 18, 1917, which distinctly 
separate nitrate of soda, placed under the heading of “ fertilizers,” and salt- 
peter, placed under the heading of “arms, ammunition and explosives.” 

6. But the Arbitrator must consider here whether the delay in entertain- 
ing and the refusal in granting the license was the real cause which kept the 
Pacific at Newport News, or whether there was another reason why the rep- 
resentative of the Johnson Line could not and did not order the ship to proceed 
on its voyage. 

There having been no application for clearance, which would have evi- 
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denced a determination to sail, it becomes necessary to consider the circum- 
stances as they then existed, and especially the obstacles which were placed 
in the way of navigation by the British authorities and which proved a 
hindrance to the further voyage of the Pacific. 

In a memorandum delivered to Mr. Lansing, the Secretary of State, on 
June 11, 1917 (US I, p. 232), Mr. Lagercrantz, one of the Swedish delegates 
in Washington, mentions that “a great part of the Swedish tonnage lies idle 
in foreign ports (mainly on account of lack of accommodations from the 
British side) .” 

A British Order-in-Council of February 16, 1917, had enacted that. all 
vessels not calling at British ports for examination would be presumed to 
carry goods of enemy origin or destination and that the carrying of such 
goods would be ground for the condemnation of ship and cargo. As a conse- 
quence, Swedish ships, 7. a. ships of the Johnson Line, had to call at a British 
port of examination, Kirkwall, in the north of Scotland, being first designated 
for that purpose, and later on Halifax, in Nova Scotia. A memorandum de- 
livered at Washington, D. C., by the delegates of the Swedish Government 
on June 15, 1917, gives a list of Swedish steamers then lying in different ports 
of the United States with cargoes destined for Sweden, which steamers could 
not proceed until permission of visitation at a port outside of England had 
been granted. This list includes the Pacific, then at Colon, C. Z. (US I, 
p. 236). 

In a letter of July 26, 1917, Mr. Dean, attorney for the Johnson Line, 
proposes that ships be allowed to return to Sweden with cargoes in considera- 
tion of tonnage to be given to the United States by the Swedish Government, 
adding that, “it will, of course, be necessary to obtain from the British as- 
surances for these cargoes and right of inspection at Halifax and permission 
after inspection to proceed immediately to Sweden.” (USI, p. 240.) 

On July 25, 1917, Mr. Axel Johnson wrote Mr. Ekstrém: “ As you know, the 
British authorities have not yet allowed our m.s. Pacific to proceed to Sweden, 
so that it seems that they at present will not permit nitrate to be imported 
to Sweden.” (SW III, p. 71.) 

On August 15, 1917, Mr. Nordvall cabled Mr. Ekstrém: “ British Legation 
believes no letter assurance needed for Pacific with cargo from South Ameri- 
can port. Legation has no instructions from London yet regarding permission 
for Pacific call Halifax.” (SW App.,p. 132.) The day before he had informed 
Mr. McCormick, the chairman of the Exports Administrative Board, that the 
Pacific “is detained in United States at present because permission to call 
at Halifax (instead of Kirkwall) has not yet been granted by the British 
Government.” (SW App., p. 131.) 

On August 16, 1917, Mr. Ekstrém wrote the Johnson Line the following: 
“With regard to permit from the British Government, I was informed by Mr. 
Mellin (the agent of the Johnson Line in London) that, as letter of assurance 
cannot be granted on nitrates for Sweden, permission to proceed to Halifax 
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cannot be given. I also received a similar communication from the British 
Embassy on this side.” (SW III, p. 75.) 

At the same time he wrote Mr. Nordvall: “I have telegraphed to our Lon- 
don representatives asking them to try again to obtain permit for the ship to 
proceed to Halifax, and will let you know the result in due course.” (SW 
App., p. 133.) 

In a letter from Stockholm, dated September 22, 1917, Mr. Johnson made 
the following correct observation regarding the Pacific: “As you know this 
vessel’s cargo is not American cargo, and therefore same cannot according 
to our opinion be detained by the American authorities,’ but he adds im- 
mediately, “however, we are willing to undertake some transport in order to 
obtain permission from the British authorities for the vessel to proceed to 
Halifax.” 

Annexed to answer and arguments of the United States are extracts from 
the minutes of the London Contraband Committee, which had power to decide 
on permissions to proceed to Halifax. It appears from the said minutes that 
on August 15, 1917, the Johnson Line requested permission for the Pacific 
to be inspected at Halifax and that the committee confirmed the negative 
answer already given in this respect on August 3, 1917. On September 8, 
1917, the Johnson Line again applied and the committee answered that the 
British Government “was unable to give any facilities for the importation 
of the nitrate into Sweden.” (US II, pp. 408-409.) 

Repeatedly the Johnson Line endeavored to overcome the obstacles thus put 
in its way. It appears that, considering the difficulties, the Johnson Line 
decided to discharge the cargo in the United States, but the owners of the 
cargo protested and, in order to avoid the responsibility which his company 
might incur, Mr. Johnson wrote Mr. Ekstrém on September 7, 1917: “ Every- 
thing must be done to get this vessel away and we have cabled to Mr. Mellin, 
asking him not to leave a stone unturned until we have received permission 
to sail.” (US II, p. 414.) 

As already mentioned, Mr. Mellin was the agent of the Johnson Line 
in London and it was there that the efforts contemplated by Mr. Johnson were 
to be made. In fact, it appears from the record (US II, p. 408) that Mr. 
Mellin in London applied again in September, 1917, for permission for the 
Pacific to proceed to Halifax and then to Sweden and in reply was informed 
that the British Government would not grant any facilities for the importa- 
tion of the nitrate into Sweden. 

The Swedish Government has argued that an examination of the attitude 
of the British authorities is irrelevant, as any assumption as to what they 
would have done, if the American Government had granted the necessary 
licenses, rests on pure speculation. It also asserted that, with an American 
license, the ship could have continued on its voyage unmolested, as the British 
and Allied Powers would have been subservient to the wishes of the United 
States Government. The Kingdom of Sweden further pleaded that the 
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wrong done by'the United States could not be disregarded because the British 
Contraband Committee had allegedly impeded the free movement of the 
vessel, just as little as the latter could be absolved from liability for the conse- 
quences resulting from its unfriendly attitude simply by shifting the respon- 
sibility for the detention of the Pacific to the American authorities. 

In the opinion of the Arbitrator these arguments cannot prevail. 

It has been shown, and is confirmed by a telegram of the American Min- 
ister at Stockholm, of September 29, 1917 (US II, p. 364), that the transpor- 
tation of nitrate to Sweden was not allowed by the British authorities at 
the time. It is the opinion of the Arbitrator that this circumstance pre- 
vented Mr. Ekstrém and the Johnson Line from assuming with any possible 
degree of certainty that a further transportation of the said cargo would be 
possible. 

There is no evidence that permission to proceed to Halifax would have 
been given, if the license for the cargo had been granted. No conclusive in- 
ference in this respect can be drawn from letters written some months later 
under the modus vivendi agreement which will be mentioned hereafter. On 
the contrary, Mr. Ekstrém was of the opinion, as he cabled to the Johnson 
Line on September 10, 1917, that “chance obtain license if succeeding British 
Governments permission necessary proceed Halifax” (US II, p. 415). 

Nor are the difficulties made by the British Government to be considered 
here as an excuse for the American authorities. They are only relevant here 
as to a mere question of fact, the question whether throughout the time in 
question the Johnson Line had envisaged the departure of the Pacific and 
decided that she was to sail. That the decision on this point was not affected 
by the delay in considering the application for and the subsequent refusal of 
the license for the cargo of nitrate which the vessel had on board, has been 
seen from letters already quoted and will be further shown by facts to be 
mentioned hereafter. The extreme slowness of the voyage of the Pacific 
from Chile, where it sailed on March 29th to Newport News, which it reached 
on July 1, 1917, could only have been caused by the fact that permission to 
call at Halifax had not yet been obtained and it was for such permission 
that the vessel later waited at Newport News. The impossibility of overcom- 
ing the ill-will of the British authorities was obviously the reason why, as 
early as August, 1917, the Johnson Line contemplated the discharge of the 
cargo in the United States at a time when the application for a license was 
pending and no indication had yet been given that it would eventually 
meet with a refusal. This intention having called forth a protest on the 
part of the charterers of the vessel, the owners of the cargo the Johnson Line 
wrote to Mr. Ekstrém on August 11, 1917: “ We asked you to ascertain whether 
the vessel would eventually be allowed to proceed to Halifax, as we fear that 
we cannot, without further, discharge this cargo in the United States, but that 
we must first have called at a port of inspection in order to see if the authori- 
ties really intend to seize the cargo.” (SW III, No. 79.) 
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When in September, 1917, the Johnson Line, threatened with a claim for 
damages on the part of the charterers, gave up the plan of discharging the 
cargo, and reverted to that one of having the Pacific sail to Sweden with the 
cargo, it was in London that it sought to leave no stone unturned (see its 
letter to Mr. Ekstrém of September 7, 1917, quoted hereabove on page 866). 
Likewise the sale of the cargo in the United States by the charterers as a way 
out of the difficulty had already been contemplated as early as August, 1917, 
as it is alluded to in the letter of the Johnson Line to Mr. Ekstrém of August 
11, 1917, hereabove quoted. On September 27, 1917, Mr. Nordvall wrote to 
Mr. McCormick: “I have been asked to find out if it would be possible to 
sell this cargo of nitrate (the cargo per M.S. Pacific) in this country... . 
I am trying to get a bid here on this cargo to submit to the owners. . . .” 
(US II, p. 332.) At that time Mr. Nordvall had already been informed that 
the cargo was considered by the American board as “ coming within the pro- 
visions of the Embargo Act” (see his telegram to Mr. Ekstrém of September 
6, 1917) (SW App., p. 135), but there was as yet no reason to anticipate a 
refusal, and it cannot be said that the sale was decided upon owing to the 
attitude of the American authorities. 

At the time when the license was refused (December 3, 1917) the cargo had 
already been sold (see telegram of Melchior Armstrong and Dessau Inc. of 
November 14, 1917, US II, p. 347) and on December 3, 1917, the Pacific 
arrived at the port where the cargo was to be discharged, a job which was com- 
pleted on December 20, 1917 (US II, pp. 357, 359). (See also US II, p. 332 
et seq., and SW App., p. 113.) 

In the light of these facts there can be no doubt that the Johnson Line was 
not in a position to seriously consider the departure of the Pacific with the 
cargo she had on board. As a matter of fact, at no time during the period 
had it decided on the departure of the vessel and the reason why such decision 
could not be and was not made is to be found in the difficulties put in its way - 
by the British Government and not in the attitude of the American authorities, 
a conclusion further confirmed by the fact that the cargo on board the Pacific 
is mentioned neither in the letter in which the Johnson Line appealed to the 
Swedish Foreign Minister nor in the diplomatic correspondence which ensued 
and which will be considered hereafter. 

One last point deserves to be mentioned in connection with the cargo of 
the Pacific. There appears to have been some delay in the negotiations con- 
cerning the sale and between the sale and the discharge. The sale was con- 
firmed on behalf of the owners of the cargo on November 14, 1917 (US II, p. 
347). Their agents in New York, not receiving the contract signed by the 
American authorities, protested by letter of November 27, 1917 (US II, p. 
348) in which they write: 

The latter (the owners of the steamer) have filed with us a protest 


threatening to hold us responsible for the delay in discharging the cargo 
and we take this opportunity to formally protest against the delay and 
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shall be compelled to claim from the government such demurrage and 
other losses that may be a consequence of the delay (US II, p. 348). 


On the following day the same agents write: 


We refer to our yesterday’s letter and to our conversation over the 
telephone yesterday afternoon in which you advised us that Captain 
Gelshenen would communicate with us here in New York, and in which 
you also agreed to pay demurrage and any other expenses that might be 
caused by the delay in giving us instructions for the discharge of the 
Pacific’s cargo. 


and in the same letter they add, in PS.: 


Since writing the above Captain Gelshenen has telephoned us that we 
can instruct the captain of M.S. Pacific to proceed to Norfolk to dis- 
charge, and we will act accordingly. Tomorrow being a holiday and it 
being too late to clear the vessel at Newport News today, the Pacific can 
probably not commence discharging at Norfolk until Saturday morning 
(US II, pp. 350, 351). 

As a matter of fact the Pacific arrived at Norfolk early on December 3, 
1917, commenced discharging on the following day and finished unloading on 
December 20, 1917 (US II, pp. 357 to 359). On January 7, 1918, it went into 
drydock for repairs and remained there until January 10, 1918 (Affidavit 
of Master Meyer (SW App., p. 113)). 

For the delay of about fourteen days thus occasioned the American Gov- 
ernment might be, in law, liable as buyer to the Swedish corporation which 
owned and sold the cargo, and which, in its turn, would have been liable to the 
Johnson Line. This appears to have been the view of Mr. Ekstrém as ex- 
pressed in his letter to the Johnson Line of December 3, 1917 (SW III, p. 90). 
But it does not represent the “detention” contemplated and prohibited by 
Article 17 of the Treaty of 1783 and it may be further observed that, if ready 
to sail fourteen days earlier than it was in fact, the Pacific would not have 
departed because, according to the charter signed on December 13, 1917, 
the time for loading was at the discretion of the charterers until January 3, 
1918 (SW App., p. 163); and as late as January 8, 1918, Mr. Ekstrém was 
requesting the Commission for Relief in Belgium for instructions for the 
Kronprins Gustaf Adolf and the Pacific “to proceed to port of loading” (SW 
App., p. 215). 


VIII 


During the month of October, 1917, the question arose whether the procla- 
mations subjecting the export of bunkers to a license did or did not apply 
to the bunkers on board the ship which had brought them into American 
waters. 

A decision on this point appears to have been reached by the Exports 
Administrative Board on September 30, 1917, and on October 9, 1917, the 
Director was ordered to instruct the Collectors of Customs that no vessel 
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should be permitted to clear from a United States port without a license from 
the War Trade Board for her cargo, bunker fuel, sea stores and ship’s stores, 
notwithstanding that such cargo, sea stores, bunker fuel or ship’s stores were 
not taken on board at a United States port, the fact that they had been 
brought into a United States harbor being sufficient to subject them to the pro- 
visions of Title VII of the Espionage Act (SW App., pp. 73, 74). 

On October 5, 1917, the War Trade Board issued, under the heading 
“Bunkers to Neutrals,” a notice as to the policy it had adopted and which 
consisted “in stipulating that a vessel en route to non-European neutrals 
which touches at a United States port for bunker coal shall not be permitted 
to have bunker coal for the voyage unless she will agree to return to the United 
States with a cargo which would be approved by the Board or which is destined 
for a country other than a border neutral.” (SW App., pp. 72, 73.) 

This intimation of the future policy of the War Trade Board referred ap- 
parently to bunkers which should be taken from the United States, but later 
on the War Trade Board showed its intention to apply the same policy with 
regard to bunkers which the vessel had already on board on arrival in that 
country. At the end of October, 1917, Mr. Ekstrém appears to have been 
verbally informed of this intention with regard to the Kronprins Gustaf Adolf. 
The telegram which he thereupon sent to the Johnson Line is quoted in a 
letter of the said Johnson Line to the Foreign Minister of Sweden on October 
31, 1917 (SW App., pp. 156, 157). In this letter Mr. Johnson states that it 
had been impossible to obtain a license for the cargo of sugar for which the 
vessel had been sent to America. “Then the ship was chartered to carry 
a cargo of flour to a Swedish port, but now it looks as if it might not be possible 
to obtain that cargo either. Now, however, a new difficulty has arisen which 
appears to be even more serious than the previous one. The fact is that we 
have received the following cable from our New York office: 


“Gustaf Adolf Authorities inform quantity bunker oil on board about 
threehundred tons subject to new bunker-regulations Consequently if 
ship sails Sweden bunker license necessary also for quantity now on 
“8 and will only be granted if you guarantee ship return immediately 
to States.” 


Assuming that the bunker oil in question was identical with that which 
had been taken by the ship when leaving Sweden, Mr. Johnson asked the 
Swedish Government to intervene in order to ward off the danger of what 
he considered as “illegal interference.” He added “that it is now feared that 
the same difficulties will be encountered with regard to the departure of the 
Pacific,” which, as he writes, had on board about 800 tons of oil, “in part 
carried from home, in part procured at Balboa and St. Thomas on the strength 
of licenses previously obtained.” The Johnson Line therefore concluded: 


_From this it would seem that there is a question of an hitherto unknown 
violation of law and justice, and we beg respectfully to request Your Ex- 
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cellency to take the most energetic measures for the purpose of warding 
off this danger. If this (attempted) illegal interference with this vessel 
should be successful, it must follow that similar and even worse inter- 
ferences will be made with regard to all Swedish ships that are in Ameri- 
can ports. 


On the same day, October 31, 1917, the Johnson Line instructed its agent in 
London, Mr. Mellin, to ask for the assistance of the British authorities in 
helping to modify what he called the “unreasonable demand of the United 
States Government.” 

As the Arbitrator was informed at the hearing, the request made accordingly 
by Mr. Mellin met with a refusal. 

On November 20, 1917, the Johnson Line applied directly to the American 
Minister at Stockholm with the request that he 


be kind enough to cable to the American Government to look into this 
matter in order that our motor vessels Kronprins Gustaf Adolf and 
Pacific may be allowed to proceed with the bunkers, they already have on 
board without being imposed any bunker conditions. Should the char- 
ters to Belgian Relief result, we of course require to be supplied with the 
diesel oil necessary for the voyage across to Rotterdam as all transport 
for the Belgian Relief is carried out in the interests of the Allied powers, 
this of course without being bound by any bunker clause. (SW App., 
pp. 160, 161.) 


The Department of State, to which this request was forwarded, replied on 
January 4, 1918: 


Inasmuch as the Rederiaktiebolaget Nordstjernan is apparently a 
Swedish firm it would appear that the company should properly apply 
to the Swedish Government for intervention in the matter and not di- 
rectly to the United States Government. The copies of the letter from 
i Rederiaktiebolaget Nordstjernan are returned herewith. (SW III, 

0. 3.) 


Acting upon the letter of the Johnson Line, the Swedish Foreign Minister 
sent on November 3, 1917, the following telegram to the Minister of Sweden 
at Washington, D. C.: 


Motorship Kronprins Gustaf Adolf at present in New York owners 
agents cable authorities inform bunker-oil onboard about three hundred 
tons subject to new bunker regulations and consequently ship cannot 
sail if guarantee not given that she will immediately return States Stop 
As bunkeroil carried from Sweden we presume decision due to oversight 
especially as ship is going in regular traffic Stop Make representations 
with State Department to ensure that ship may sail irrespective of bunker 
conditions if necessary make also representation in same sense regarding 
Pacific cable soonest. (SW App., p. 102.) 


Mr. Nordvall apparently refers to this telegram in a letter to Mr. Ekstrém 
dated November 9, 1917, in which he writes: 


I have once more taken up this matter, and have had it thoroughly 
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explained. There is no doubt that the law reads, and means, that bunker 
license will be necessary for all vessels, independent of the country where 
the bunkers have been taken onboard. 

The matter has been referred on an earlier date to the Attorney- 
General of the State Department, and his explanation is that this is the 


way the law should be understood. 
There is nothing more to do in this matter but loyally agree to the law 


and the regulations. (SW App., p. 143.) 

Thereupon the Swedish Minister addressed to the State Department the note 
of November 24, 1917, which opened the diplomatic correspondence between 
the two governments. 

IX 

As of the moment this correspondence begins, it is necessary to state clearly 
what, in the opinion of the Arbitrator, was the position of the case under the 
treaties. The Arbitrator then will consider the notes exchanged and, though 
they followed at more or less long intervals, it will be convenient to include 
them in a comprehensive survey, since they show the contentions raised, the 
reasons given and the requests made by either side. But it must be borne 
in mind that the present case, as submitted to the Arbitrator, does not depend 
solely on the contentions and reasons set forth therein. The Arbitrator is not 
asked to decide as to the points on which either was right or took a wrong view 
of the situation. The considerations relating thereto, however important, 
are only part of all the considerations which are material to his decision and 
which, viewed in the light of all relevant facts and juridical reasons, bear 
on the general question: “Whether the Government of the United States of 
America detained the Swedish motorship Kronprins Gustaf Adolf between 
June 23, 1917, and July 12, 1918, and the Swedish motorship Pacific between 
July 1, 1917, and July 19, 1918, in contravention of the Swedish-American 
treaties of April 3, 1783 and July 4, 1827.” 

Accordingly it is necessary first to see how the case stands under the treaties, 
then, the notes having been produced, to proceed to an examination of the 
considerations to which they give rise, as well as of the observations both 
parties made concerning them. 


A 


The controversy between the two governments does not bear directly on 
the ships concerned. No embargo has been laid on these as such. In this re- 
spect, counsel for Sweden quoted the proclamation of August 27, 1917, which 
subjected to the export regulations, 7. a. “all contrivances for or means of 
transportation on land or in the water or air,” and inferred therefrom that it 
included unreservedly any ship in American ports. But, in the opinion of the 
Arbitrator, this interpretation cannot be accepted. The item quoted in the 
proclamation applies obviously to such contrivances for, or means of, trans- 
portation as could possibly be “exported” from the territory of the United 


ty 
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States, and there is no evidence that the export regulations were applied to 
vessels, and especially to vessels of neutral states, lying in a port of the United 
States. 

The notes deal with the attitude of the American authorities with regard 
to bunkers on board the Kronprins Gustaf Adolf and the Pacific. In this 
respect great stress was laid by the Swedish side on the policy followed by the 
Allies and by the United States, after they had entered the war, with regard 
to bunkers, the control of which was used by them to bring an undue pressure 
on neutral states and on neutral owners of vessels. While this policy un- 
doubtedly represents one of the “public purposes” contemplated in Article 
17 of the Treaty of 1783, it is immaterial as long as the state concerned acts 
within the limits of its rights and does not infringe obligations assumed by 
it under treaties such as those which are here being considered. 


B 


There must be considered all goods and commodities on board the ships 
Kronprins Gustaf Adolf and Pacific. Here a distinction is to be made between 
those which the said vessels had retained on board, having had them on 
arrival in the United States and those which were taken out of the mass of 
goods in the United States. With regard to these latter a further distinc- 
tion is to be made between such goods as were not on board at the time in 
question and those which had already been loaded and were on board at that 
time. 

1. To begin with the goods which the ships had brought with them, when 
they entered American ports, and which remained on board, the Arbitrator 
will follow the decision given by the Court of Claims of the United States 
in the case of the Dutch steamship Zeelandia. This decision has not been ap- 
pealed from by the American Government and the Arbitrator accepts it as 
conclusive as well with regard to the true interpretation of the Espionage 
Act and the proclamations of the President, as with regard to the ruling of the 
court under international law. The court has decided that the provisions 
of the Espionage Act, and consequently those of the proclamations, did not 
apply to such goods and commodities as a neutral ship had on board when 
entering a port of the United States and which remained on board. This 
decision includes all kinds of goods on board the ships and is especially to be 
considered with regard to the cargo of nitrate of soda which the Pacific had 
loaded in Chile and had on board when she stopped in transit at Newport 
News, the cargo being destined to a Swedish company in Sweden. 

From the decision in the Zeelandia case it follows that the American au- 
thorities had the right neither to refuse a license for which an application was 
made, nor even to require such a license, the consequence being that the 
refusal to grant a license for the said cargo on December 3, 1917, as well 
as the undue delay which elapsed before that decision, were not warranted by 
the law and the regulations in force at the time. This being the case, the 
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Swedish Government with regard to the cargo of the Pacific is justified in con- 
tending that the Johnson Line had a right which has not been respected. 
The same applies to the bunkers and stores which the Pacific had on board at 
the time of arrival in Newport News. It is true that considerable quantities 
of Diesel oil and some ship’s stores were taken by the Pacific at Balboa in the 
Canal Zone (US II, pp. 312, 315), which, for purposes of the application of 
the Espionage Act and the proclamations, could have been considered as part 
of the territorial possessions of the United States. But at the time of the 
loading, neither the Espionage Act nor the proclamations were in force and the 
Pacific, leaving the Canal Zone and later on the port of St. Thomas, Virgin 
Islands, had sailed out of the jurisdiction of the United States and out into the 
high sea, whence it entered the port of Newport News. The Arbitrator is of 
the opinion that under these circumstances the bunkers, as well as the cargo 
on board the Pacific, was merchandise belonging to a Swedish subject and 
brought in a Swedish ship to the United States. 

As has been seen above, the contention that the Pacific was ‘“ detained” 
contrary to the treaties by the delay and, later on, the refusal to grant a 
license, implies that this vessel was ready to sail; that it would have sailed 
but for the said delay and refusal; that the person in control of the ship had 
resolved that it should depart and that, therefore, the attitude of the Ameri- 
can authorities was the cause why this decision was not carried out. This 
point has already been dealt with and it has been found that at no time during 
the period in question had the Johnson Line, or its representative, decided on 
the departure of the Pacific with its cargo; on the contrary, the impediment 
put in the way by the British Government had caused them to contemplate 
the discharge, and later the sale of the cargo, a sale which had already been 
effected at the time when the license was finally refused by the War Trade 
Board. 

It will, therefore, be seen that, while the decision of the War Trade Board 
requiring a license for the cargo and the bunkers of the Pacific and the refusal 
to grant a license for the cargo were unjustified, it does not follow that the 
Pacific was thereby detained in violation of the Treaties. 

2. As to any goods and commodities taken out of the United States, the 
United States had the indisputable right to control, regulate and even prohibit 
the exportation thereof, and in this respect neither the Espionage Act nor the 
Proclamations of the President make any difference between the articles 
therein mentioned. But reference is here to be made to the special clause 
of Separate Article 5 of the Treaty of 1783 concerning those goods and com- 
modities which, though taken out of the United States, had in fact already 
been loaded aboard the vessels. Under Separate Article 5 the United States 
authorities could no longer seize or detain these goods, nor could they detain 
the ships on account of such goods. On the other hand, the effect of Separate 
Article 5 does not go further. As already mentioned, it must be interpreted 
strictly and cannot affect the operation of regulations in force in the United 
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States in so far as these regulations can be reconciled with it. These regula- 
tions did not in fact absolutely prohibit the exportation of the commodities 
to which they applied. Such exportation was subject to a license to be 
granted by the War Trade Board. The right of the United States to require 
a license cannot be doubted. Such a measure appears as entirely justified 
for the purpose of controlling the export of commodities from the United 
States, and the fact that a license might be refused in no way excludes the 
possibility that a license would be granted in a proper case especially in one 
in which it appears that the applicant was entitled to such license under a 
treaty. 


C 
On November 24, 1917, the Swedish Minister at Washington, wrote to the 
Department of State (SW App., p. 102): 


The Swedish Government has been informed that the American au- 
thorities are refusing to allow the Swedish motorship Kronprins Gustaf 
Adolf, at present at New York, to proceed from that port without export 
license for some 300 tons of bunkeroil, carried on board of the ship on 
its arrival to America, such license only to be granted on conditions set 
forth in the regulations for obtaining license for bunker-coal in the United 
States, which have recently been promulgated. 

The same difficulties of obtaining permit to leave an American port 
the Swedish motorship Pacific at present at Newport News, also is re- 
ported to have encountered. 

The Royal Government consider it most likely that in applying the 
American export regulations to the bunkerfuels in question which have 
been on board of the ships already at their arrival to America, the Ameri- 
can authorities have overlooked the essential facts of the case. 

In this connection I beg to respectfully refer to the Swedish American 
treaty of 1783, Art. 17, according to which Swedish property is exempted 
from every kind of embargo or detention in the United States and to the 
treaty of 1827, Art. 12, according to which goods on board of a Swedish 
vessel in an American port, which is not unloaded there, does not come 
within the American customs regulations but is free to be carried further 
to any other country. 

I also take leave to refer to the declaration of policy published by the 
Exports Administrative Board in the Official Bulletin on October 5, last, 
which seems to clearly indicate that the regulations regarding coal for 
neutral vessels in American ports have no bearing on cases of the kind 
cited where no coal or other fuel is required from the United States. 

In accordance with instructions received from my government, I, 
therefore, have the honor to draw your excellency’s attention to this 
matter and ask for your kind intervention in order that the said ships 
may, as soon as possible, be allowed to proceed on their journey without 
any license for their bunkeroil, or, if for technical reasons such license 
is required, that such be given without delay and unconditionally. 


On January 24, 1918, the Department of State replied as follows (SW App., 
p. 103): 
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I have received your note of November 24th last, complaining that 
American authorities are refusing to allow the Swedish motorship Kron- 
prins Gustaf Adolf to proceed from the port of New York without an 
export license for some three hundred tons of bunker oil carried on board 
the ship on its arrival in America, and pointing out that the same diffi- 
culties exist in the case of the Swedish motorship Pacific, which desires 
to leave Newport News. In this relation you refer to Article 12 and 
Article 17 of the Swedish-American treaties of 1783 and 1827 respec- 
tively, under which, you state, Swedish property and Swedish vessels 
are free from embargo or detention. 

I have delayed answering your communication in order that the ques- 
tion, involving, as you indicate, the interpretation of two treaties with 
your country might receive the careful and considerate attention which 
it merits at the hands of this government. I am now in a position to 
state, in reply to your communication, the view of this government on the 
facts of these cases, as understood by me, that the two articles of the 
treaties mentioned have no application to the delay caused to the Kron- 
prins Gustaf Adolf and the Pacific on account of difficulty in obtaining 
export license. Inasmuch as the government entertains this view, which 
has been arrived at only after thoughtful consideration, I am, as you will 
appreciate, under the necessity of requesting that these vessels, and others 
in like cases, comply with the regulations of the government for the con- 
trol of commodities exported from or taken out of the jurisdiction of the 


United States. 
This reply gave rise to the following note of the Legation of Sweden, dated 
January 30, 1918 (SW App., p. 104): 


I note that the State Department does not consider that Article 12 and 
Article 17 of the Swedish-American treaties of 1783 and 1827 respec- 
tively have any application to the delay caused to these vessels, as out- 
lined in my note of November 24, 1917. In view thereof, I should be 
greatly obliged if your excellency could find it opportune to indicate to 
me how the State Department interprets the articles in question, no 
indication in that respect being given in the note under acknowledgment, 
and the State Department’s understanding of them apparently being 
quite the opposite of ours. 


On the same day the legation submitted to the Department of State for its 
information copy of the telegram which it had received in the matter from the 
Johnson Line. This telegram, which bears the date of January 19, 1918, re- 
produces a cablegram sent to Mr. Ekstrém and concludes as follows: 


Kindly make representations to American Government order either 
get charter for Pacific Gustaf Adolf confirmed or permission for these 
vessels proceed home in ballast (SW App., p. 105). 


On April 30, 1918, the legation called attention to its notes and requested 


an answer (SW App., p. 106). 
The answer of the Department of State, June 26, 1918, runs as follows: 


I have received your note of April 30th last, acknowledging the receipt 
of a communication expressing this government’s decision, reached after 
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the most careful and thoughtful consideration, that Article 12 and Article 
17 of the Swedish-American treaties of 1783 and 1827, respectively, had 
no application to the delay in American ports caused to the Swedish 
motorships Kronprins Gustaf Adolf and Pacific on account of difficulty 
in obtaining export license for quantities of bunker oil carried on board 
the ships on their arrival in America. In this relation you state that the 
Swedish Government’s view concerning the application of the articles 
of the treaties in question is the opposite of that held by this government, 
and you ask, accordingly, for a statement of the reasons for the apparent 
difference in the interpretation of the treaty stipulations by the two gov- 
ernments in this case. 

I have the honor to state, in reply to your communication, that Article 
17 of the Swedish-American Treaty of 1783, while forbidding both the 
laying of an embargo and the detention of ships, vessels or merchandise 
in general “by seizure, by force or by any such manner,” does not appear 
to place the United States under obligation to refrain from applying 
general regulations for the control of commodities exported from or taken 
out of this country, to the Swedish motor ships in question. 

An embargo has been defined by M. Calvo, as you are informed, as a 
prohibition of leaving generally applied to merchant ships, and usually 
imposed in order that the ships may be employed in the service of the 
nation laying the embargo, or that they may hinder and obstruct the 
operations of the enemy. You will not fail to perceive, therefore, that 
no embargo has been laid upon the ships Kronprins Gustaf Adolf and 
Pacific. Moreover, this government has not prohibited the sailing of 
the ships in question, nor has it prohibited the exportation of the bunker 
oil which they carried. It has merely required, for reasons which will 
readily occur to you, the licensing of all commodities desired to be re- 
moved from the jurisdiction of the United States. The law on this sub- 
ject makes no distinction between the exportation of an article of com- 
merce and the taking out of an article which has never been entered at 
a customs house of the United States and never left the ship on which 
it came into the territorial waters of this country. It is obvious that 
there is a wide distinction between necessary compliance with the licens- 
ing regulations of the United States relating to articles of commerce 
exported or taken out of the jurisdiction of the United States, and de- 
tention, “by force, by seizure or by any such manner,” under Article 17 
of the Treaty of 1783. 

I have the honor further to state that this government after careful 
consideration of the provisions of Article 12 of the Treaty of 1827, is 
constrained to the opinion that no part of this article can be considered 
to have been intended to apply to cases such as those of the two ships 
in question, and that a construction of the several provisions of the article 
makes it appear that the provision according to vessels the privilege of 
freely departing refers to departure free of a duty on that portion of the 
cargo not landed, and not to departure free of commercial regulations, 
quarantine regulations, port charges and similar restrictions. This con- 
struction is made more certain by the fact that the subject of port charges 
appears to have been dealt with independently in the concluding provision 
of the same article. 

In conclusion I may add that it is understood that certain of the co- 
belligerents of the United States in Europe having similar treaties with 
Scandinavian countries, negotiated a century or more ago and intended 
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to cover situations then in contemplation but quite different from those 
presented by present day conditions of commerce and shipping, do not 
regard them as applicable to cases similar to those under discussion. 


D 


1. To begin with the Swedish note of November 24, 1917. It has been said 
by the American side that the request ought to have been addressed to the 
War Trade Board; that the Department of State was not the proper authority 
to receive such an application; that the note could only be considered as 
asking the good offices of the department. This objection cannot be sus- 
tained. There is no doubt that, for the Swedish Government, the only way 
to intervene on behalf of a Swedish subject claiming a right under the treaty 
was for the Swedish Minister to make a representation addressed to the Secre- 
tary of State in the form of a note, as it was most correctly done. The Min- 
ister of Sweden could not apply to the War Trade Board. His request could 
only be lodged in the hands of the Secretary of State, and he was fully entitled 
to ask from that official that the treaties in force be complied with by the 
proper American authorities. 

As far as the note referred to bunkers which the two boats had on board 
when entering an American port, the request of the legation was entirely 
justified. In the light of the decision given by the Court of Claims the 
War Trade Board was not in a position to require a license for such bunkers, 
or if such a license were applied for it had to grant it unconditionally. It is 
noteworthy that the Swedish Legation accepted the possibility of a license 
being required for technical reasons, while later the Court of Claims denied 
to the War Trade Board even the right to require such a license. However, 
the Swedish note was based on insufficient information about the real facts 
and it did not cover the whole ground of the case. The Johnson Line and the 
Swedish Foreign Minister had not been informed that about 200 tons of Diesel 
oil had been discharged at New York and had been sold and delivered to an 
American firm in that city. It is probable that the relevancy of the fact 
completely escaped the attention of Mr. Ekstrém, who considered that no ma- 
terial change had taken place in the quantity of the fuel oil brought by the 
Kronprins Gustaf Adolf, but on the juridical ground on which the case stands 
there is no doubt that, as a consequence of the sale, the oil in question had 
become the property of an American firm and when the same, or rather a 
slightly larger quantity of oil, was again loaded on the ship, that that was an 
amount of bunkers directly taken out of the United States at a time when 
the export proclamations were in force. 

Moreover, the Swedish note left out all reference to the ship’s stores and 
supplies which had likewise been taken out of the United States and loaded 
on the ships. Here again it appears that the Swedish authorities were not 
fully informed as to all aspects of the case, and that is shown in particular by 
the fact that the note, which purported to enumerate the provisions of the 
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treaty relied upon, does not mention Separate Article 5, which was precisely 
the provision which should have been quoted in the first place. In the dis- 
charge of his task the Arbitrator cannot disregard these facts for the sole 
reason that no importance was attached to them at the time. For him the 
question remains whether the Johnson Line was entitled to claim what was 
asked in the Swedish note if, at the time, no application had yet been made for 
all the bunkers and commodities which were on board the ships and had been 
taken out of the United States. This question remained unsettled even after 
the Swedish note of November 24, 1917. 

In the light of these considerations the two provisions of the Treaty of 
1783 relied upon in the Swedish note do not appear to cover the whole ground 
of the problem under discussion. 

As already seen, Article 17 of the Treaty of 1783 provides that: ‘“ Mer- 
chants, masters and owners of ships, seamen, people of all sorts, ships and 
vessels and in general all merchandises and effects of one of the Allies or their 
subjects, shall not be subject to any embargo nor detained in any of the 
countries, territories, islands, cities, towns, ports, rivers or domains whatever, 
of the other Ally, on account of any military expedition, or any public or 
private purpose whatever by seizure, by force or by any such manner.” 

However general the terms of this article, it has not been contended that they 
were intended to apply to any merchandise in any part of the territory of 
one of the signatories which belonged to a national of the other signatory. 
If one of the contracting parties decides to prohibit the exportation of goods, 
Article 17 does certainly not mean that this prohibition may not include 
goods, in any part of the territory of the prohibiting state belonging to subjects 
of the other state. Article 17 is rather to be understood as applying to vessels 
of the one state lying in any port of the other and to merchandise on such 
vessels. 

Furthermore, as previously observed, Article 17 contemplates and prohibits 
the embargo or detention of ships, together with what they have on board, 
but it does not impose on one of the signatories the obligation of enabling 
the ships of the other to sail. The contention which has been raised by the 
Swedish side that Article 21 of the Treaty of 1783 could be relied upon in 
the case of the Kronprins Gustaf Adolf has already been disposed of and need 
not be further considered here. Nor does Article 17 affect the liberty of 
either signatory to make, respecting navigation and commerce, such regula- 
tions which it may deem fit. In this respect the preamble of the Treaty of 
1783, though formally no longer in force as such, remains effective; and Article 
1 of the Treaty of 1827, which guarantees to the nationals of one signatory 
the most complete security and protection in their mercantile transactions, 
subjects them to the obligation of submitting to the laws and ordinances of 
the other signatory. A similar provision is to be found in Article 11 of the 
same Treaty. 

It follows therefrom that the prohibition to export goods issued by one of 
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the signatories is not contrary to Article 12, even if it actually has the effect 
of preventing the departure of ships of the other signatory, because such ships 
cannot navigate without some of the said goods. For the same reasons 
Article 17 cannot be relied upon against the regulations which subjected to a 
license the exportation from the territory of the United States of the commodi- 
ties enumerated in the proclamations. 

Article 12 of the Treaty of 1827, which is also relied upon in the Swedish 
note, deals with ships entering the port of one of the contracting parties for 
the sole purpose of unloading a part of the cargo. It provides that duties, 
imposts or other charges legally due can only be claimed for that part of 
the cargo which is thus discharged. No such duties, imposts or charges are 
due for the remaining part of the cargo which does not leave the ship; and 
with that remainder the ship may freely depart for other ports or proceed to 
any other country, due reserve being made for the duties, imposts or charges 
whatsoever, which are or may become chargeable upon the vessels themselves. 

This Article 12, which, as any other provisions of the treaties concerned, 
is to be understood and applied within the limits of the terms therein em- 
ployed, alone governs the question of duties, imposts or charges on the cargo 
brought by the ships. It has no application to goods and commodities taken 
out of the territory of the state whose port is entered. 

2. The note of the American Government of January 24, 1918 (SW App., 
p. 103) refers exclusively to the two provisions mentioned in the Swedish note 
and which, in the opinion of the Department of State, have no application in 
the case of a delay caused by difficulty in obtaining an export license. It con- 
cludes with the request that the two vessels and others in like cases comply 
with the regulations of the government for the control of commodities ex- 
ported from, or taken out of, the jurisdiction of the United States. 

The general terms thus used by the Department of State leave open the 
question as to how far the contention of the department went with regard to 
goods subject to license. 

The second American note of June 26, 1918 (SW App., p. 107 et seq.) seems 
to indicate that, in the opinion of the Department of State, the law and the 
proclamation applied also to goods brought by ships on arrival in the United 
States and kept on board by them. In the said note the Secretary of State 
contended in support of his view that Article 12 of the Treaty of 1827, on which 
the Swedish note of November 24, 1917, had relied, merely relieved the ships 
from the obligation of paying duties, imposts or charges on the part of the 
goods which they had on board on entering a port and did not unload there, 
and that it did not relieve the ships from the commercial regulations, quaran- 
tine regulations, port charges and similar restrictions. The Secretary of 
State added in the said note that this construction “is made more certain by 
the fact that the subject of port charges appears to have been dealt with in- 
dependently in the concluding provision of the same article.” (SW App., 
p. 108.) 
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It is certain that Article 12 in no way deals with other regulations than 
those relating to duties, imposts or charges and that other regulations must 
be considered as reserved, but, as far as the note of June 24, 1918 interpreted 
Article 12 in favor of the contention that the merchandise coming on a Swedish 
ship and remaining on board could be subjected to an export prohibition, it 
was not justified. 

The words in Article 12 “they may freely depart with the remainder” 
(“ils pourront s’en aller librement avec le reste”), which are quite general, 
cannot be restricted by what follows. If the framers of the treaty had the 
intention of stipulating merely that the ships would be free from duties im- 
posed or from charges for the part of the cargo not unloaded, they would have 
chosen more appropriate words to give expression to this intention. They 
might have said that the ships concerned would not be subject to any duties, 
imposts or charges. It cannot be said that the words “they may freely de- 
part” have no other meaning than that of an exemption from the said 
charges, and if Article 12 is read together with Separate Article 5 of the Treaty 
of 1783, it appears that, in the meaning of the treaties, merchandise brought 
by the ships of one of the states concerned and remaining on board the ship 
can not be considered as being subject to an export prohibition imposed by 
the other for goods taken from its own territory. 

But, as already mentioned, the American note of January 24, 1918, in its 
general and comprehensive terms, also included the goods which were taken 
from the United States by the two ships and as far as it covered this ground, 
it is not possible to deem contrary to the treaties, even in the light of Separate 
Article 5 of the Treaty of 1783, the request “that the vessels comply with 
the regulations of the government for the control of commodities exported 
from or taken out of the jurisdiction of the United States.” It has not been 
contested that in those terms the Department of State distinctly pointed to 
the necessity for the Johnson Line to make application, 7. a., for a license as 
to the goods and commodities taken from the United States and loaded on the 
two vessels, and here arise several questions which deserve close consideration. 

These are: 

(a) Whether, with regard to goods obtained in the United States, but 
already loaded on a Swedish ship, Separate Article 5 of the Treaty of 1783 
can be considered as excluding the right of the American Government to 
demand compliance with the regulations requiring the application for a 
license for the said goods; 

(b) If not, whether the Swedish note of November 24, 1917, may be con- 
sidered as relieving the Johnson Line from the obligation to make such an 
application, or as itself constituting the said application; 

(c) If not, whether the proper application or applications had already 
been made at the time; 

(d) If not, whether the Johnson Line can rely on the contention that the 
steps required as to a license were, in fact, without any chance of success in 
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the light of the policy followed by the War Trade Board, and were, therefore, 
as futile as an application for clearance. 

These four points are now to be considered separately: 

(a) At the hearing counsel for the Government of Sweden, when dealing 
with the question of stores (Record, p. 2235), contended that, by virtue of 
Separate Article 5 of the Treaty of 1783, the stores once loaded were freed 
irom the regulations requiring an export license. The American authorities, 
it was said, took an erroneous view when they relied on their right to require 
a license before clearing the vessels. From the moment when, without any 
hindrance on their part, the goods had been loaded, that right had gone, as a 
consequence of said Article 5; the more so, since, on board, the goods loaded 
were henceforth mixed up with those which the ships had brought in and 
for which no license could have been required. 

This contention is not supported by the Espionage Act and the export 
proclamations, which as already observed, apply to all articles therein men- 
tioned. As far as it relies on Separate Article 5, it goes too far and cannot be 
accepted. Apart from the reasons already given hereabove, the said con- 
tention, which, obviously could not be asserted solely for the present case, 
implies a general rule according to which regulations imposing and making of 
an application for a license might be avoided and validly disregarded in all 
cases where, owing to the provision of a treaty, the said license must have 
been granted. Such arule, the wide scope and the far-reaching consequences 
of which are immediately discernible, cannot be laid down, and it is note- 
worthy that the Swedish note of November 24, 1917, did not object to a 
license, if such be required for technical reasons, even for the vessels’ “own 
bunkers,” but rather claimed that the license be granted unconditionally. 

The general rule that limitations imposed by a treaty on the natural liberty 
of a state are to be strictly interpreted applies with special emphasis to pro- 
visions of so exceptional a nature as those of Separate Article 5. This article 
stipulates that, once on board, merchandises, the export of which is forbidden, 
can no longer be stopped; that neither the subjects nor their merchandise 
shall be seized or molested, and that no embargo can be laid on the ships on 
account of the said goods. It does not go further, and does not allow any 
inference beyond its strict terms. An inference within its terms is that a 
license for the said goods would have to be granted, for the refusal thereof 
would amount to stopping the merchandise and detaining the vessel. For 
this reason, in the opinion of the Arbitrator, the license, when properly applied 
for, would have to be granted. From what has been explained at the hearing 
and is supported by documents in the record (Instructions given by the 
Bureau of Transportation of the War Trade Board), it appears that no 
hindrance was laid in the way of the buying and loading of supplies, but that 
the vessel concerned had to secure a license for the same at the time of sailing. 
It may be assumed that this policy was adopted because, as long as the ships 
remained in port, provisions were consumed and new supplies taken, so that 
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the real status as to stores to be exported could not be accurately ascertained 
before the time of sailing. But, whatever the reason for the said policy, it 
has not been contended that the agents of the Johnson Line had been left 
ignorant thereof. As early as July 14, 1917, Mr. Dean, an attorney in New 
York for the Johnson Line, had been informed that “export licenses will be 
required covering shipments of any articles on the list mentioned in the 
President’s proclamation” (US I, p. 162), and the same information is alluded 
to by Mr. Ekstrém in his letter to his principals of October 10, 1917 (SW 
III, p. 82). 

In other words, the loading of the goods, which might have been “stopped 
on the spot before they are embarked” (Separate Article 5) was permitted 
with the understanding that a license remained necessary at the time of 
sailing, and this requirement was not contrary to the said Separate Article 5. 
Nor can it be disregarded because of the alleged intermingling with the goods 
brought into the United States, as there was no impossibility of ascertaining 
what had been loaded and was still on hand at the time of the application. 

On the contrary, it was proper to give the necessary particulars as to the 
goods on board subject to license, since the fact that they were already on 
board was precisely the only reason for which the application was entitled to 
succeed. Lastly, it cannot be said that to require an application for a license 
amounts to “molesting” the person or goods concerned. The word “mo- 
lested” in Article 17 of the Treaty of 1783 contemplates an action taken 
against the said person or goods because of the fact that these goods were 
taken on board. It does not apply here. 

(b) Nor can it be said that the Swedish note of November 24, 1917, which 
undoubtedly formulated a request under the treaties of 1783 and 1827, might 
be considered as a proper application for an export license made on behalf 
of the Johnson Line. 

The object of the note was limited to what it calls “the ships’ own bunkers,” 
meaning thereby the bunkers which they had brought with them to the United 
States. As to these, it requested that no license be required, or that, if re- 
quired for technical reasons, such license be unconditionally granted. Within 
these limits the request was justified. But, owing to incomplete information, 
it did not cover the whole case. Part of the bunkers on board the Kronprins 
Gustaf Adolf had been bought in September, 1917, from an American firm in 
New York and taken out of the mass of goods in the United States. The 
fact that it corresponded more or less to what had been previously discharged 
from the vessel is immaterial. From the juridical point of view, which is 
here controlling, the Diesel oil discharged in July had been sold to an Ameri- 
can buyer in New York and had become American property. The slightly 
larger amount which was bought from the same American firm in September 
was not identical with what had been discharged, and, even if it had been 
80, it was, now, nevertheless, a commodity taken out of the United States. 

Besides, there were stores and supplies which were likewise taken out of 


884 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the United States and which the Swedish request did not mention. More 
particularly, there is no reason why the application required by the regula- 
tions could have been at the time validly superseded and made superfluous 
by a diplomatic note. Nothing had yet been decided by the American 
authorities on an actual application by Mr. Ekstrém. The latter merely 
relied on what had been said to him as to the conditions to be imposed with 
regard to the bunkers of the Kronprins Gustaf Adolf. 

From the letter of Mr. Johnson to the Swedish Foreign Minister (SW App., 
p. 156 et seq.), it appears that Mr. Johnson considered the matter as a threat 
of future danger, which, in his opinion, was immediately to be met by preven- 
tive action, and his foresight extended to the possibility of a similar danger 
to the Pacific, which was not mentioned in the telegram received by him. 
The Swedish note was rather an effort to ward off this danger. It did not 
obviate the taking of proper steps by the Johnson Line under the regulations. 
In this respect reference may be made to the case cited in the Swedish note 
of June 16, 1927 (US I, p. 747) and commented upon by J. B. Moore in his 
Digest of International Law, Vol. II, p. 1035. In that case the facts were 
the following: 

On May 16, 1896, the Governor General of Cuba had issued an executive 
order prohibiting, while the abnormal conditions then existing in the island 
continued, the export of leaf tobacco produced in two provinces of the island, 
except to Spain. A term of ten days from the date of the order was allowed 
for the exportation of tobacco previously contracted for; but after the expira- 
tion of that term no permits for shipments were to be issued. On hearing 
of the order, the Government of the United States immediately requested 
from the Spanish Government an extension of the term of ten days for the 
exportation of tobacco owned or contracted for by citizens of the United 
States, at the same time stating that the order was understood to apply only 
to leaf tobacco contracted for by American citizens, but which had not yet 
become their property by delivery and payment of the price; tobacco which 
had become their “actual property” being “protected from detention by the 
first clause of Article 7 of the Treaty of 1795.” 

It need not be considered here how far the treaty relied upon applied in 
that case. What deserves notice is the telegram sent on May 22, 1896, to the 
American Minister in Madrid by the Secretary of State, who distinctly says: 


Without any modification of ordinance as issued, why may not Cuban 
authorities be instructed to receive proof through consul or consul-general 
of the bona fide ownership of tobacco by United States citizens prior to 
ordinance and such proof being furnished to permit exportation as hereto- 
fore. (Foreign Relations of the United States, 1896, p. 685.) 


This passage clearly shows the position taken by the American Govern- 
ment and the steps to be taken by its nationals in conformity therewith. 

In the case here quoted claims appear to have been actually filed by Ameri- 
can citizens with the Spanish authorities. They were rejected by the Gover- 
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nor-General, who forwarded his decision to Madrid, where, again, no relief 
was granted (Moore, p. 911). 

The situation in 1917 was quite analogous, and the Swedish note could not, 
and did not, pretend to relieve the owners of the two ships from the obligation 
of complying with the regulations in force, as far as what they prescribed (7. e., 
an application for a license for the commodities taken from the United States) 
was not contrary to the treaties between the two countries. 

If the opposite view had been taken by the Swedish Legation, it would 
most probably, in reply to the American note of January 24, 1918, have drawn 
the attention of the Department of State to the fact that, the matter being 
now in the hands of the Government of Sweden, a regular application was no 
longer necessary and was to be considered as superseded by the diplomatic 
interposition of said government. 

These considerations lead to the conclusion that the Swedish note of No- 
vember 24, 1917, was not, and was not meant to be, the application for a 
license required by the regulations in force and that it did not have, nor was 
it meant to have, the effect of relieving the Johnson Line from the necessity 
of complying with the regulations as far as they were not contrary to the 
treaties, 2. e., as far as they simply put the Johnson Line under the obligation 
of making an application for the bunkers and other goods on board the ships 
which had been taken out of the United States since July 9, 1917. 

(c) Next comes the question whether, at the time when the ships intended 
to sail, the proper applications covering these commodities had, in fact, been 
made. In 1917 Mr. Ekstrém had applied 7. a. for 900 tons of Diesel oil 
(USI, p. 143) and in a letter of August 1, 1917 (US I, p. 141) he had explained 
that this included (the discrepancy as to the real quantities being here left 
out) what had been discharged and sold as a consequence of the drydocking 
of the vessel. The application for 900 tons was renewed on August 6, 1917, 
without the explanation here referred to. With regard to other bunkers and 
ship’s stores generally, an application for 50 barrels of lubricating oil was 
made on July 14, 1917 (US I, p. 142) and for ship’s stores (US I, pp. 139 
and 140) on August 3, 15, and 24, 1917; the latter including separately in 
two lists the stores and provisions for the home voyage to Sweden and those 
for a subsequent outward voyage. The applications concerning the Kron- 
prins Gustaf Adolf and made in July and August, 1917, have been mentioned 
hereabove (p. 862). 

On October 8, 1917, Mr. Hayden, attorney for the Johnson Line in Wash- 
ington, made an application for stores said to be necessary for the voyage then 
contemplated of the Pacific to Savannah and which, in fact, did not take place 
(US I, pp. 167 to 169). 

It has already been seen that no hindrance was put in the way of the loading 
of provisions or supplies, but that a license for what was left of them at the 
time of sailing was to be secured then. In their affidavits (SW II, pp. 30, 38, 
40) the masters of the two ships state that throughout the time in question 
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they had no difficulties in purchasing all the foodstuffs that were necessary 
for use on the vessels. This has been confirmed at the hearing when it has 
been shown (Record, p. 2241 et seq.) that throughout the period in question 
important sums were paid each month for supplies bought and taken on board 
and that in this respect the vessels were well provisioned. 

The obligation to comply with the regulations requiring an application for 
bunkers, ship’s stores and supplies which were taken from the United States 
was not dispensed with by Separate Article 5 of the Treaty of 1783. In the 
light of this provision the application, if made, was entitled to favorable 
action, but obviously it could only cover what was actually on board at that 
time. With regard to both ships it has been seen that in November, 1917, 
negotiations for cargoes under Belgian Relief charters were pending and that 
such charters were in fact signed on December 11-13, 1917 (SW App., p. 162 
et seq.). At that time there was yet no question of having the ships sail in 
ballast and Mr. Ekstrém’s letter of January 9, 1918, shows that this last 
resort was not thought of prior to the said month. 

Meanwhile supplies had been loaded on the two ships at different times, 
and considering the months which had elapsed since the above mentioned 
application, the consumption of provisions during these months, and the suc- 
cessive loading of other supplies, it is impossible to say from a legal point of 
view that the provisions on board the ships at the time when the Johnson 
Line actually decided that they should sail were those for which applications 
had already been made in July, August and October, 1917, and were those 
already covered by the said applications. 

(d) While admitting that the note of January 24, 1918, pointed out that 
a license should be applied for, counsel for the Kingdom of Sweden contended 
that this was no answer, because, at the time when the note was received, the 
way thus shown was barred by decisions of the American authorities which 
excluded the very possibility of making an application, and made such a 
formality appear as entirely futile. 

This important point is to be considered 


(aa) in connection with a point raised by the American side, namely 
that applications for clearance should have been made for both vessels, 
and 

(bb) in the light of the rules and regulations issued by the War Trade 
Board. 


(aa) At the hearings, as well as in the note of June 13, 1928, the United 
States laid great stress on the fact that no application for clearance for either 
vessel was made to the Collector of Customs, the proper official under the 
law. This objection is of undeniable weight. A claim for damages asserted 
by a government on behalf of a national cannot rest on mere declarations of 
intentions or of policy on the part of the authorities. The proper foundation 
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for such a claim is an act, a decision taken with regard to such national and 
of a nature incompatible with his treaty rights. 

In the present case, the claim is based on the alleged detention of the 
Kronprins Gustaf Adolf and the Pacific. Detention means that departure 
was not permitted. According to then existing United States statutes, an 
application for clearance was to be addressed to the Collector of Customs of 
the port. The anticipation of a refusal, however justified, cannot be accepted 
as relieving one from the obligation of making the application. On the con- 
trary, the application is the proper way to call forth the decision of the official 
concerned and, in case of refusal, to give the proper foundation for a claim. 
Thus, the claim of the Dutch ship Zeelandia was heard by the Court of Claims 
because clearance had been properly asked for this vessel and refused by the 
Collector of Customs. 

On behalf of the Swedish Government it has been argued that, as a matter 
of fact, the control of the departure of ships was in the hands of the War 
Trade Board, that clearance could not be obtained without a license granted 
by the said authority for all goods on board and that, under the rules adopted 
by the board, such a license could not be secured. The record shows that, 
even before February 1, 1918, the War Trade Board exercised an effective 
control over the clearance of ships, and this control is evidenced by the regula- 
tions hereafter mentioned which became effective on that day. But, for a 
claim based on alleged detention, this in no way affects the necessity of ob- 
taining, from an American authority, an actual decision concerning the very 
ships in question and resulting in their detention. To give such a decision 
with regard to the departure of vessels was the duty of the Collector of Cus- 
toms. There was but one way which would have enabled the Johnson Line 
to overcome the objection based on the fact that no application for clearance 
has been made. This was to show that a proper application had been made 
to the War Trade Board for the goods concerned and that this application— 
though properly made under Separate Article 5 of the Treaty of 1783, under 
which it was entitled to have it granted—had been rejected or unduly delayed. 
Such a decision might actually have effectively barred the way to clearance, 
but it had to be asked from the War Trade Board, and the stringent rule here 
laid down cannot be escaped by the sole contention that the rules of the War 
Trade Board excluded, in fact, any chance that such an application might be 
favorably received. In support of this contention reference has been made, 
by the Swedish side, to communications issued by the War Trade Board. 

The first document relied upon in support of this contention is the form 
letter addressed by the War Trade Board to Mr. Ekstrém on November 1, 
1917 (SW App., p. 188), a second copy of which was sent to him on December 
5, 1917 (SW App., p. 190), stating that “pending current negotiations, no 
licenses are being granted at the present time for shipments to Holland, 
Denmark, Norway or Sweden. Accordingly, all applications now on file for 
licenses to export to these countries are being returned to the applicants, and 
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the Bureau of Exports will not receive additional applications until further 
notice.” 

The question is as to what was meant by the board, and what was under- 
stood by the representative of the Johnson Line, by the word “shipment” 
in the said letter. This word, as it has been explained at the hearing, may in- 
clude in a broad sense whatever is loaded on a vessel, but may also have a 
more limited meaning. Its real meaning in the form letter is rather to be 
inferred from the evidence. The letter of November 1, 1917, replied to an 
application for a cargo of bicarbonate of soda (US I, p. 170). The letter of 
December 5, 1917, replied to a letter of Mr. Ekstrém of December 3, 1917, 
requesting a decision on his application for the cargo of nitrate aboard the 
Pacific (see SW App., p. 189). 

It is doubtful whether the letter of November 1, 1917, was understood by 
Mr. Ekstrém as including bunkers and ship’s stores. If that had been the 
case, so important a fact would certainly have been reported by him to the 
Johnson Line and by Mr. Axel Johnson to the Swedish Foreign Office. It 
would also have been noted by Mr. Nordvall, who, in consequence of the 
telegram of the Swedish Foreign Minister to the Swedish Legation, had a 
conversation with the War Trade Board and who, on November 9, 1917, 
wrote to Mr. Ekstrém (SW App., p. 143) that an application would be neces- 
sary for the bunker fuel on board, but who made no mention whatever of the 
fact that, owing to a general ruling, no such application would be received. 
Nor does any mention of the said ruling appear in the Swedish note of No- 
vember 24, 1917, and, if it had been understood on the Swedish side that no 
application could possibly be made, that fact would certainly have been called 
to the attention of the Secretary of State, when in his note of January 24, 
1918 (SW App., pp. 103-104) , he requested the Johnson Line to comply “with 
the regulations in force for the control of commodities exported from or 
taken out of the jurisdiction of the United States,” thus pointing out that an 
application should be made for what was on board the ships. In fact, this 
request would have been—as it has been described by the Swedish side—a 
mere play on words, but, when applied to a state paper, such a charge requires 
further substantiation, if it is to be allowed. 

Lastly, Mr. Ekstrém would hardly have written his letter of January 9, 
1918 (US II, p. 365), if he had understood that no applications whatever were 
being entertained by the War Trade Board. 

With regard to “bunker oil,” two documents were relied upon by the counsel 
for Sweden in support of the contention that the way was barred for an 
application for a license covering what was on board the vessels. The first 
is a memorandum in which, on September 18, 1917, Mr. L. L. Richards, who 
had assumed charge of the control of bunkers, makes clear his position to 
the War Trade Board, whose wishes and intentions “he had the greatest 
difficulty to interpret and understand.” (US II, p. 435.) There Mr. Rich- 
ards states that “the collectors of customs are authorized to grant licenses 
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for bunkers and ship’s stores in reasonable quantities except for vessels 
destined to Norway, Sweden, Greece, Denmark and colonies, possessions and 
protectorates and except Holland proper and except Norwegian, Swedish, 
Danish, Dutch and Spanish ships, regardless of destination. All other appli- 
cations are referred to us here.” He adds that he would not grant licenses 
for “steamers bound to any of the northern neutral countries excepting few 
cases in which I am informed by Mr. Van Sinderen the cargo has been 
especially licensed.” 

A similar decision appears to have been already made on September 14, 
1917, pending the final adoption of definite bunkering conditions (US II, 
p. 438) , but there is no evidence that these decisions applied to bunkers already 
on board the ships concerned. On the contrary, it is almost obvious that they 
referred to bunkers yet to be delivered, as it is shown by the communication 
of the War Trade Board of October 5, 1917 (SW App., p. 72) alluded to in the 
Swedish note of November 24, 1917, and which refers to bunkers to be granted, 
and not to bunkers already on board. 

In fact, the information communicated to the Johnson Line by Mr. 
Ekstrém’s telegram of the end of October, 1917, appears to emanate from an 
oral communication by a member of the War Trade Board, and it was a similar 
conversation which is referred to in Mr. Nordvall’s letters to Mr. Ekstrém 
of November 9, 1917, and November 21, 1917 (SW App., pp. 143 and 145). 
As already mentioned above, it is more than doubtful that a claim for dam- 
ages such as the present may be properly built up on a mere oral ruling. This 
would mean that an oral intimation by an official as to how he will act in a case 
has the effect of dispensing with the procedure validly prescribed and the 
making of applications properly required by regulations in force. Such a 
rule, which could not but be of a general character, would lead to consequences 
which immediately show that it cannot be adopted and unreservedly applied. 
The communications relied upon by the Swedish Government as to the policy 
and the intentions of a board may properly call for a protest and entirely 
justify a note, as that of November 24th, 1917. But they cannot do away 
with the procedure prescribed by the regulations in force. The belief that 
an application will meet with a refusal cannot be considered as a just and 
sufficient reason for not making that application according to the regulations, 
distinctly pointed out, as was done, in the American note of January 24, 1918. 
However natural such a belief may have been in the light of the above- 
mentioned circumstances, it cannot amount to positive evidence as to what 
the War Trade Board would have decided ultimately, especially if the appli- 
cation had, as might have been desirable and helpful, called attention to 
Separate Article 5 of the Treaty of 1783. Should an application, properly 
made pursuant to the regulations in force, have met with a refusal, or the 
issuance of a license been based on unacceptable conditions, then the Johnson 
Line, and, on its behalf, the Swedish Government, would have had a case 
against the United States, on the strength of the above-named Separate 
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Article 5. Failing an application, it is impossible for the Arbitrator to base 
his decision on the fact that there were reasons to believe that an application, 
which was not made, would have been denied. 

The same considerations dispose of any inference which may be drawn 
from the attitude of the War Trade Board towards the Dutch ship Zeelandia 
as showing that an application, even if properly made, would have been 
rejected. A claim for damages presented by a government on behalf of one 
of its citizens cannot be based on what has been done in other cases in connec- 
tion with subjects of a third state. It must rest on actual decisions and 
measures taken with regard to its own national. 

There remain to be mentioned the rules and regulations issued by the War 
Trade Board in force from February 1, 1918. These rules, which have been 
printed in the Appendix to the Case of the Kingdom of Sweden, p. 74 et seq. 
(see also US I, p. 282 et seq.) are too long and detailed to be reproduced here 
in extenso. The War Trade Board declared that licenses would only be 
given subject to certain conditions stated at length. To some of these condi- 
tions the Johnson Line was entitled to object, the more so since, under Separate 
Article 5 of the Treaty of 1783, the license for the goods on board the Kron- 
prins Gustaf Adolf and the Pacific was to be granted unconditionally. In 
this respect it was rightly observed, in the Swedish note of June 16, 1927 
(US I, p. 246 et seq.), that “the treaty can hardly contemplate that, as a 
condition of any one right granted therein, either contracting party may re- 
quire the waiver of any other right granted.” 

But the considerations mentioned above apply also here. Even in the 
light of the new regulations, it cannot be said that they left to the Johnson 
Line no possibility of applying for a license and asking that it be granted 
without the conditions and undertakings stated in the regulations and com- 
munications issued by the War Trade Board. 

Such an exemption has been, in fact, the subject matter of letters exchanged 
between Mr. Ekstrém and Mr. Munson concerning a cargo of rock phosphate 
to be loaded on the ships for Sweden (see Mr. Ekstr6ém’s letters of February 
6, 1918, and February 14, 1918, and Mr. Munson’s letter of February 7, 1918, 
SW App., pp. 199-201). It could with still greater force have been claimed 
in an application limited to goods with regard to which Swedish subjects 
could, on the strength of Separate Article 5 of the Treaty of 1783, insist on 
receiving a license. 

Such a request, drawn so as to comply with all those parts of the regulations 
which were not contrary to the treaties, was entitled to approval under Sepa- 
rate Article 5. At any rate, there might have been a possibility of holding 
that it constituted, on the part of the Johnson Line, a compliance with the 
regulations in force as far as the United States Government had the right to 
impose them. If rejected, it could have been said to create the basis for a 
claim, thus giving the Johnson Line material with which to meet the objec- 
tion resulting from the failure to make an application for clearance. In the 
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light of the treaties the material point was not the assumed inefficiency of the 
application here in question. It lay in the very fact of the application by 
which, complying with the regulations in force, the Johnson Line called forth 
the actual decision it was entitled to claim under the treaties, with the effect 
that a refusal on the part of the War Trade Board could be described as bar- 
ring the way to an application for clearance and constituting the contraven- 
tion to the treaties on which the claim for damages could properly be based. 

These considerations apply also to the rules and regulations issued in May, 
1918, as reproduced on page 74 of the Swedish Appendix. 


Xx 


It remains now to be seen whether and, if so, at what date, the Johnson 
Line made the application which it has to show, and, more generally, what 
steps were taken on its behalf in order to ensure the sailing of the Kronprins 
Gustaf Adolf and of the Pacific. 

As already mentioned, negotiations were on foot at the time for voyages 
of the two vessels for the Commission for Belgian Relief under what may be 
called here “Belgian Charters.” 

The negotiations appear to have been conducted in London and in Stock- 
holm and it was in the latter place that on December 12/13, 1917, the charter- 
parties were signed, with additional documents, by the Johnson Line and by 
Mr. E. Sasse for the Commission for Relief in Belgium (SW App., pp. 162 and 
174). In accordance with this contract Mr. Lundbohm, one of the Swedish 
delegates, handed to Mr. Munson of the War Trade Board on December 29, 
1917, a list of the Swedish steamers in the United States and of the service in 
which they were employed. This list mentions the Kronprins Gustaf Adolf 
and the Pacific as “chartered for Belgian Relief” (US I, pp. 148 and 149). 

After the conclusion of the charter-parties Mr. Ekstrom made repeated 
efforts to obtain from the Committee for Belgian Relief that they be carried 
out. 

On December 17, 1917 (SW App., p. 213) he asked the said commission for 
instructions permitting the vessels to proceed, the Kronprins Gustaf Adolf 
being ready to leave for her port of loading and the Pacvfic being discharged 
at Norfolk as a preliminary step to her getting ready to load. The commis- 
sion in New York answered, on December 18, 1917, that they had as yet no 
advice from the London office as to the chartering of the vessels. A new 
application of Mr. Ekstrém on January 8, 1918, met with the same reply and, 
though Mr. Munson, of the War Trade Board, was at the time not prepared 
to grant licenses for the necessary bunkers, there is no evidence to show that 
the negative attitude of the Commission for Relief in Belgium is to be ascribed 
to the American Government. In his letter of January 16, 1918, to Mr. Mun- 
son, Mr. Ekstrém writes that the commission “now proposes to cancel the 
charter-parties owing to the fact that British authorities at present wish them 
to do so.” The same information appears:in the letter of January 18, 1918, 
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of the Johnson Line to the American Minister at Stockholm (SW App., p. 176). 
On January 19, 1918, the following letter was written by Mr. Ekstrém to 
the Johnson Line: 


I carefully note your instructions to claim demurrage from the United 
States Government on account of detention of this ship from the date 
she was ready to load. However, before following these instructions I 
took the liberty in giving you my opinion in the matter, hoping that this 
would alter your decision. I have come to the opinion, expressed in my 
cable of today no. 40, after discussing the matter with Mr. Reutersward 
of the Swedish Legation and also United States officials during a visit 
in Washington yesterday. 

As you are aware the Swedish Legation protested against the bunker 
proclamation in so far as Kronprins Gustaf Adolf was concerned and 
claimed that this ship should be allowed to leave United States free from 
the general stipulations, on the ground that she has brought her bunkers 
with her from Sweden. No answer has as yet been received to this re- 
quest but I do not doubt that the United States authorities will consider 
the claim entirely justified. However, I understand it is in your interest 
that the ship should be allowed to leave with a cargo and not empty. As 
soon as a cargo has been arranged for the ship the authorities are in a 
position to stipulate that the cargo will be licensed only provided the 
ship that carries the cargo will guarantee to return to the States. So it 
was in the case of S. S. Atland, which brought the cargo of rye to Sweden. 

Therefore, in order to establish a firm legal basis for a claim of 
demurrage you would have had to insist upon the vessel being allowed 
to leave this country empty, but even in such a case the United States 
Government could prevent her from leaving by refusing a new supply 
of stores and provisions. 

In view of this, and considering that a claim for demurrage would not 
help us in our efforts to secure the good will of the United States Govern- 
ment, I advise against such action and I hope you will agree with me 
in this case. 


It appears from this letter that Mr. Ekstrém had been directed by his 
principals to claim demurrage from the United States on account of the de- 
tention of the Kronprins Gustaf Adolf from the date she was ready to load. 
This claim is referred to also with regard to both ships in the said letter of 
the Johnson Line to the American Minister at Stockholm. 

Before carrying out his instructions, Mr. Ekstrém wanted to give his 
principals his opinion on the matter, an opinion at which he had arrived after 
discussing the matter with a member of the Swedish Legation. This opinion 
was stated by Mr. Ekstrém in his cable of January 9, 1918, which is not in 
the record, but the contents of which may be accurately inferred from the 
letter of January 9, 1918, quoted above. Mr. Ekstrém objects to the idea 
of a return in ballast and advises that a cargo be arranged for the ship, even 
if the authorities should insist on receiving a guarantee that the ship would 
return to the United States before granting a license. With regard to a pos- 
sible claim for demurrage, Mr. Ekstrém points out the necessity of first es- 
tablishing a firm legal basis for the same and observes that for that purpose 
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the Johnson Line should insist upon the vessel’s being allowed to leave the 
United States empty. Even in such a case,—as he warns his principal,—the 
American Government could prevent a departure by refusing a new supply 
of stores and provisions. Concluding, Mr. Ekstrém advises against such an 
action and gives renewed expression to the hope that the Johnson Line will 
agree with him. 

For the first time the question of sailing in ballast was thus clearly raised 
and in this connection it is convenient to recall that under the treaties the 
American Government was under no obligation to allow either of the ships to 
load a cargo of goods taken from the United States; but that on the other 
hand, the Johnson Line had the right to demand that both vessels be allowed 
to leave in ballast and with such shipments as they had, without resorting to 
any fraudulent practices, already loaded, and provided that all American 
laws and regulations, not contrary to the treaties, were duly complied with. 
In this respect Mr. Ekstrém understood that, in order to ensure the sailing, 
some formal action was yet to be taken. 

It is probable that the letter of January 9, 1918, had not reached the 
Johnson Line in Stockholm when, on January 19, 1918, the latter sent by 
telegram the following instructions to Mr. Ekstrém: 


Pacific Gustaf Adolf consider necessary make formal request to allow 
vessels go home empty with Diesel oil aboard as remaining alternative 
in case Belgian Relief not delivering cargo and United States not supply- 
ing the threehundredfifty tons bunkeroil each vessel according promises 
to Belgian Relief London before charters were signed. Consult your 
lawyer order get everything formally well put forward (SW App., p. 149). 


At the hearing the Arbitrator has been asked by the Swedish side to dis- 
regard the attitude of Mr. Ekstrém and rely rather on what was the un- 
doubted intention of Mr. Johnson. It isnot possible to adopt that view. Mr. 
Ekstrém was the authorized representative of the Johnson Line in the United 
States. It may well be that he did not carry out the instructions of his 
principal, because, as was admitted by the Swedish side at the hearing, he 
himself considered the situation in another light and wanted to get cargoes 
for the ships. In considering a case of an international character like the 
present one, where he must determine whether the United States acted in 
contravention to the existing treaties, the Arbitrator must, of course, rely on 
what was done or not done by the representative of the Johnson Line in the 
United States. 

It appears from the letter Mr. Ekstrém wrote the Johnson Line on Febru- 
ary 6, 1918, that the Belgian Commission did not put into effect the charter- 
parties signed in December, 1917. He mentions a new proposal made by 
him and writes in this respect as follows: 


I consider that my proposal should be more to your advantage than if 
the whole matter should be brought to a standstill by making another 
formal request to the authorities to allow the vessels to go home empty 
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with the amount of diesel oil they have on board now. Of course I have 
made a request to that effect previously but same has been refused and 
as said above the State Department does not take the view that our 
treaty with the U.S. justifies the request. I have several times pointed 
out to the authorities the circumstances connected with these ships and 
although they have promised to be lenient in treatment of the vessels 
it is absolutely impossible to make them allow the vessels go home empty 
on account of the fact that it is so utterly scarce of tonnage and that 
~~, a it to be a sin to waste tonnage in that way. (SW III, 
p. 92). 

There is no evidence tending to prove whether, and if so, how, Mr. Ekstrém 
made an application shown to have been necessary, and covering the goods 
obtained in the United States. 

He states that he has made a request previously and also that he has 
pointed out to the authorities several times the circumstances connected with 
these ships, but the whole tenor of his letter leaves doubt as to what had 
actually been done. On the other hand, he shows himself disinclined to make 
another formal request “ which would bring the whole matter to a standstill.” 

Considering that, during the whole period in question, any point raised was 
the subject matter of written communications, observations, suggestions, 
proposals or requests, clearly set out in writing, the complete absence of any 
writing embodying what the Johnson Line had directed Mr. Ekstrém to ask 
for is a fact which cannot be simply disregarded, the more so as it leaves 
unanswered the question as to the extent of the request, if made. 

The same applies to the letter addressed to Mr. Munson by Mr. Dykman, 
one of the attorneys employed by the Johnson Line, on February 26, 1918 
(US II, p. 474). 

In writing that “ permission has been refused the ships to take a cargo under 
charter to the Belgian Relief Commission and even to go home empty,” Mr. 
Dykman refers to what he learned from Mr. Dean, another attorney acting 
for the Johnson Line, and the information thus merely given orally cannot be 
considered as sufficient evidence as to what Mr. Ekstrém had done. 

On February 14, 1918, Mr. Ekstrém wrote the Secretary of State a letter 
in which he complained of the difficulties encountered by him in his endeavors 
to carry out the Belgian charters. Mr. Ekstrém also added: 


One of the most important features in the policy adopted by the War 
Trade Board seems to be to force neutral shipowners to sign the general 
bunker regulations effective on the Ist of February. The War Trade 
Board therefore refuses to let the two ships move until an undertaking 
has been given with regard to all vessels belonging to the Johnson Line. 
This is altogether unreasonable, for the Johnson Line has more than 
fifteen ships lying in Sweden, which are not bound by any undertaking 
whatsoever, and on account of the treatment of the M. S. Pacific and the 
M.S. Kronprins Gustaf Adolf by the War Trade Board my principals 
naturally feel disinclined to enter into any agreement for the remainder 
of their vessels. On the other hand if the ships lying here are treated 
in a fair way it is no doubt that the Johnson Line will also employ those 
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of their ships, which are now tied up in Sweden, partly for the benefit of 
the Allies. 

On account hereof I hereby beg you to allow the ships lying in the 
States to proceed empty with the amount of fuel oil they had on board 
on arrival in the United States and that sufficient quantities of foodstuffs 
are allowed to be taken aboard the vessels in order to enable them to reach 
Sweden. I understand that such requests have been addressed to you 
by the Swedish Ambassador on the 24th of November 1917 with reference 
to treaties existing between the United States and Sweden. I have also 
been informed that the State Department does not recognize those treaties 
as having effect on these two vessels. 

However, there are also other factors than treaties to be taken into 
consideration one of which is the rights of individuals which are deeply 
involved in this case. A refusal to allow two ships, belonging to a 
neutral owner, to use their own fuel for proceeding to their home country 
and to give the neutral subjects employed on board these same ships 
sufficient of food for reaching their home country would no doubt be a 
serious interference with the right of individuals. 

My principals are still willing to execute the voyages for the Commis- 
sion for Relief in Belgium described above and only the refusal of the 
War Trade Board to grant facilities for the execution of these voyages is 
the reason for their request to have the ships to go home empty to Sweden 
(US I, pp. 200 and 201). 


Here again the question arises as to whether this letter might not be con- 
sidered as constituting an application, sufficient in form and contents. What- 
ever may be thought of the “other factors than treaties,” to which Mr. 


Ekstrém seeks to appeal, the Arbitrator must nevertheless decide this ques- 
tion strictly in accordance with the principles of law involved. In the light 
of the considerations already stated it cannot be said that the language of 
Mr. Ekstr6ém’s letter, as it stands, obligated the War Trade Board to which 
(as appeared at the hearing) it was forwarded, to regard it as a definite and 
proper application for a license concerning the provisions taken on board, 
even while rejecting the demand for further foodstuffs, and to act forthwith 
thereon. Mr. Ekstrém himself, who throughout the period concerned had 
advocated the policy of obtaining cargoes, had presented his request as an 
alternative to the negotiations pending for the carrying out of the Belgian 
charters. He continued negotiations for cargoes with Mr. Munson, after 
having been informed that his letter was in the hands of the War Trade Board, 
and also with the Commission for Belgian Relief, and he never referred later 
on to his letter, nor asked for a decision concerning the said letter. (SW 
App., p. 201 et seq.) 


XI 


It remains now to be geen whether at any later date the necessary applica- 
tion was made on behalf of the Johnson Line and for that purpose the further 
events affecting the Kronprins Gustaf Adolf and the Pacific are to be ex- 
amined as far as they may be relevant to the case. 
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On January 29, 1918, an agreement called modus vivendi was signed by 
representatives of the Allied and Associated Powers, by the Swedish Minister 
in London and by Mr. Chadbourne, a member of the War Trade Board (US 
II, p. 360). 

On behalf of the United States Government it has been contended that by 
signing the modus vivendi Sweden waived any claim it might have had under 
the treaties as to the Kronprins Gustaf Adolf and the Pacific. This view 
cannot be accepted. A renunciation to a right or a claim is not to be pre- 
sumed. It must be shown by conclusive evidence, which in this case does not 
exist. On the contrary, on the very day following the signing of the modus 
vivendi, the Swedish Minister had requested the Secretary of State to indi- 
cate how the State Department interpreted the articles of the treaties relied 
upon in the note of November 24, 1917, and he had also communicated to the 
Counsellor to the said State Department the telegram of the Johnson Line of 
January 19, 1918. This shows that the Government of Sweden did not, in 
any respect, waive the claim it had asserted and this view is confirmed by 
the further diplomatic correspondence. 

The modus vivendi deals with a considerable number of separate points, but 
in the main its object was to provide Sweden with commodities which were 
bitterly needed in that country, against facilities granted by the Swedish 
Government for the use of Swedish tonnage by the Allied and Associated 
Powers. The relevant provisions relating thereto run as follows: 


2. 25,000 tons phosphate rock shall be permitted to be exported immediately from 
United States to Sweden. 

3. Permission shall be given to export from United States to Sweden 10,000 tons 
illuminating oil—exclusive of 5500 tons to be exported from United States to Sweden in 
connection with the Christmas ships—and five thousand tons fuel oil. 

9. It is understood that facilities for the importation and release of the above-mentioned 
steamers and goods will be granted without delay subject to clause 8 of the provisional 
Swedish tonnage arrangement as stated below. 

10. Should the Swedish Government desire to utilize Swedish vessels now lying in 
North and South American ports which are subject to clause 3 of the provisional tonnage 
arrangement below to transport the commodities mentioned above permission to do so 
will be granted provided an equivalent amount of Swedish tonnage now in Sweden shall 
be simultaneously dispatched from Sweden to United States ports. In the event of any 
such vessels having left Sweden failing to arrive the vessel released from the United 
States in anticipation of her arrival will be required to return after discharged. Vessels 
arriving in United States ports under this arrangement shall be subject to the provisions 
of clause 3 of the provisional Swedish tonnage agreement below unless required for the 
transport of cargo to Sweden under this agreement in which case permission will be 
granted for their return to Sweden on the terms stated in the first sentence of this clause. 

11. The Swedish Government agree to the terms of the provisional Swedish tonnage 
arrangement attached hereto which shall form part of this agreement. 


ProvISIONAL SwEDISH TONNAGE ARRANGEMENT 
Pending the termination of the present negotiations the Swedish Government will: 
First. Permit all Swedish shipowners to charter their ships to the Commission for 
Relief in Belgium without imposing any conditions. 
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Second. Grant licenses for all Swedish ships now idle in Allied European ports to be 
chartered for the period of three months for employment in the war zone. A list of these 
ships will be drawn up and agreed upon. 

Third. Grant licenses for all Swedish ships idle in American, North and South, ports 
for a period of four months for employment in Allied interests outside European waters 
subject to the reservation contained in clause 10 above. A list of these ships will be 
drawn up and agreed upon besides ships on time charter to the Allies. This list will 
include vessels now trading to or from Allied ports and vessels at present trading between 
Sweden and Allied countries in Europe as well as vessels at present chartered to the 
Commission for Relief in Belgium. 

From the time when the modus vivendi became effective, the position of 
the two ships Kronprins Gustaf Adolf and Pacific may be considered under 
three possible heads: 

(a) They were, or rather remained, chartered by the Commission for Bel- 
gian Relief, under the charters already signed in December, 1917, or under 
a new agreement; 

(b) They were to serve for the transport of commodities to Sweden under 
paragraph 10 of the modus vivendi; 

(c) They were used neither under what may be called here “Belgian 
Charters,” nor under Article 10 of the modus vivendi, in which case the pro- 
visions of the treaties of 1783 and 1827 remained applicable, unaffected either 
by obligations assumed by the Johnson Line under the Belgian charter, or 
by the working of paragraph 10 of the modus vivendt. 


XII 


With regard to what happened after February 1, 1918, considered under 
these three headings, the documents submitted to the Arbitrator show the 
extraordinary and almost hopeless confusion with which events developed. 
It is extremely difficult to see through all these documents and follow the 
courses which were pursued and which very often are completely entwined. 


(A) 

1. The first line to be followed was naturally the carrying out of the service 
for Belgian relief, according to the charters and, as already mentioned, the 
Johnson Line and its agents in New York made repeated efforts todoso. The 
failure of these endeavors is the more striking, as on the part of the American 
authorities, at the moment when events took another direction, great stress 
was repeatedly laid on the needs of the Belgian relief and the necessity of 
meeting them. Already in October, 1917, the Belgian Relief Committee had 
been anxious to charter Swedish steamers lying in ports of the United States, 
and in the correspondence relating hereto (see the telegrams exchanged be- 
tween the Swedish Delegates and the Swedish Legation on one side, and the 
Foreign Office of Sweden on the other side [SW App., pp. 136 and 137]) the 
two vessels Kronprins Gustaf Adolf and Pacific had been specially mentioned 
as available for that purpose. At the time when the Belgian charters were 
signed, the license of the Swedish Government for carrying them out had been 
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granted and it remained in force until the end of February, 1918. Ample 
time was, therefore, given to the proper authorities (British and American) 
to give their approval and provide the facilities which were necessary and 
had been reserved. The record shows that in his most strenuous endeavors 
Mr. Ekstré6m met on the part as well of the Belgian Relief Committee as on 
that of the said authorities with an attitude which frustrated his efforts. 

The Commission for Belgian Relief, which had representatives at New 
York and Washington, D. C., had already on December 17, 1917 (SW App., 
p. 213) been informed that the Kronprins Gustaf Adolf and the Pacific had 
been secured for the said commission and chartered for two voyages. Mr. 
Ekstrém added that the Kronprins Gustaf Adolf was ready to proceed to the 
port of loading and asked for instructions. The commission answered that 
it had no information from London concerning the charters and later on, with 
regard to the Pacific, that it had no interest in the movements of this ship. 

On February 11, 1918, the commission informed Mr. Ekstrém that the 
approval of the War Trade Board had been obtained for three other Swedish 
ships, but that Mr. Gray had been unable to effect the arrangement urged 
by Mr. Ekstr6ém concerning the Kronprins Gustaf Adolf and the Pacific. 

On February 20, 1918, Mr. Ekstrém informed the commission that the 
licenses granted by the Swedish authorities would soon expire and that after 
their expiration the Swedish authorities would require the two ships for 
cargo for Sweden. (See the correspondence referred to in SW App., p. 213 
et seq.) 

2. Mr. Ekstrém had also applied directly to the War Trade Board. On 
January 16, 1918, he referred to the provisions of the charter-parties, and 
noted that, in a conversation, Mr. Munson of the said board had declared 
that for the moment he would not give the vessels bunker licenses for the 
fuel which was provided for in the Belgian charters. Mr. Ekstrém also 
mentioned the fact that the commission proposed to cancel the charter-parties, 
because the British authorities wished them to do so, and he urged Mr. Mun- 
son to grant bunker licenses. Failing such permission, Mr. Ekstrém asked 
for useful work and declared the readiness of the Johnson Line to complete 
such a number of trips as might be deemed desirable, provided the vessels be 
then free to proceed to Sweden without the usual guarantees of return to the 
United States and that the ships be provided with sufficient bunkers and 
stores for the home voyage to Sweden. Mr. Ekstrém added that for the 
moment the two ships had sufficient quantities of Diesel oil to proceed to 
Sweden. 

Mr. Ekstrém alluding to the request in the Swedish note that the ship be 
allowed to go home immediately without an undertaking to return to the 
United States, added that “under such circumstances it is fair on the part of 
the Johnson Line that they offer to let the ships do some service for the Allies 
before going home to Sweden,” and he asked for a definite proposal along 
this line, thus showing that at this time he did not yet seriously contemplate 
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a return in ballast, but wanted the ships to be used. (SW App., pp. 194 to 
196.) 

The further correspondence between Mr. Ekstrém and Mr. Munson is to 
be found in SW App., p. 196 et seg. On January 24, 1918, Mr. Munson de- 
clared that “Inasmuch as these negotiations (concerning the modus vivendt) 
are well on their way, it seems unnecessary to go further into this matter 
at the present time.” (SW App., p. 198.) 

On February 4, 1918, Mr. Ekstrém informed Mr. Munson that the Johnson 
Line wished to load cargoes for Sweden under the modus vivendi and asked 
for such amounts of Diesel oil as the vessels had on board when arriving in 
the United States and for foodstuffs in sufficient quantities for the ships to 
reach Sweden. (SW App., p. 198.) Two days later, after a visit to the War 
Trade Board, he laid before Mr. Munson two alternatives, one of which re- 
lates to the modus vivendi. He added “it is clearly understood that as both 
the Pacific and the Gustaf Adolf were to use their own bunker fuel on the way 
home, the owner or his representative will not have to sign the general bunker 
agreement.” (SW App., p. 200.) 

Mr. Munson, contemplating other conditions in his letter of February 7, 
1918, Mr. Ekstrém wrote again on February 14, 1918. (SW App., pp. 200 
and 201.) He also asked for particulars as to the bunker forms, the signing 
of which would be required of him. 

Replying to that letter, Mr. Munson referred Mr. Ekstrém to the Bureau 
of Transportation of the War Trade Board, and from the letter of Mr. Ekstrém 
to Mr. Munson of February 21, 1918, it appears that Mr. Ekstrém was handed 
for signature, “in order that the vessels be allowed to proceed,” documents 
which, as he declares, were unacceptable to the Johnson Line. (SW App., 
pp. 202, 203.) 

3. Meanwhile efforts had been made in another direction. Already on 
January 24, 1918, Mr. Ekstrém had asked for the assistance of the United 
States Food Administrator, whom he understood to be interested in the Bel- 
gian charters. On the same day he was told that nothing could be done in 
the matter, because the administrator had been asked to keep his hands off, 
for the time being at any rate. (SW App., pp. 226 and 227.) 

4. On February 28, 1918, it looked as if the parties were reaching an under- 
standing (see letter Munson to Ekstrom February 28, 1918, and reply of 
Ekstrém March 2, 1918, US I, pp. 204 to 208), but even then there remained 
some difficulties, for Mr. Munson appears to have assumed that the Pacific 
and Kronprins Gustaf Adolf would sail for Rotterdam with their own bunkers, 
while Mr. Ekstrém relied upon the clauses in the charter-parties providing 
that the ships were to obtain 350 tons of suitable Diesel oil without any 
conditions being imposed. 

5. All the negotiations here referred to were as to cargoes and no applica- 
tion appears to have been made, such as was contemplated above (p. 71 
et seq.). 
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(B) 

At the end of February, 1918, the license granted by the Swedish Govern- 
ment for trips under Belgian charters expired and on March 8, 1918, Mr. 
Ekstroém informed Mr. Munson that the Swedish Government had chartered 
both ships for cargoes under the modus vivendi agreement. This was un- 
doubtedly the right of the Swedish Government, even in the light of para- 
graph 3 of the Provisional Tonnage Agreement. The Relief Commission had 
had sufficient time, 7. e., the full month of February, 1918, to complete ar- 
rangements concerning the Belgian charter-parties which had been signed on 
December 12, 1917. 

However, from that moment the American authorities were bent upon 
claiming the two ships for trips for the Commission for Relief in Belgium. 
As an alternative the War Trade Board made the release of these ships subject 
to conditions which it thought it could impose according to the modus vivendi, 
but which in fact were unwarranted. In this respect it is necessary to sum- 
marize here the discussion which arose with regard to two points. It was held 
by the American Government that, in order that the two ships might be 
allowed to proceed to load for Sweden under the modus vivendi, new steamers 
should be chartered to the United States Shipping Board under four months’ 
charters, (See 2. a. letters Munson to Ekstrém, March 16, 1918, SW App. 
208, US II, p. 216). As to this the Swedish Government had observed to the 
American Minister at Stockholm (see telegram of Minister Morris to the 
Secretary of State, February 18, 1918, SW III, No. 12), that, if the new 
bunker regulations were applied to the ships employed under the modus 
vivendt, Sweden could not carry out that agreement and that it was not ac- 
ceptable to it that American authorities applied to ships carrying modus 
vivendi cargoes, bunker regulations issued after the agreement had been 
negotiated. 

The American point of view was maintained by the American authorities. 
On February 20, 1918 (SW III, No. 13), the Secretary of State cabled to the 
American Minister at Stockholm: “Steamers Crown Prince Gustaf Adolf and 
Pacific will be released promptly on the naming of the exchange vessels which 
are to be sent out from Sweden to replace same and signing proper bunker 
forms.” 

The Swedish Foreign Office tried to reach a compromise between the Ameri- 
can point of view and the objections of the Swedish ship owners to the new 
bunker regulations. The conditions under which the Swedish owners were 
willing to agree to the said regulaticns were communicated to the Secretary 
of State by a telegram of Minister Morris of February 27, 1918 (SW III, 
No. 14). 

On March 6, 1918, the Secretary of State agreed generally to the proposed 
conditions, but two difficulties remained. The first appears in a letter of 
Captain Fisher of the British War Mission to Mr. Chadbourne, dated Wash- 
ington, D. C., April 3, 1918, which runs as follows (SW III, No. 26): 
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The question has been raised as to the proper interpretation of this 
agreement in respect of ships sailing from Sweden to the United States 
against the sailing of corresponding ships from this side to Sweden. 

The agreement provides (vide clause 10, last paragraph) that these 
ships “shall be subject to the provisions of clause (3) of the provisional 
tonnage agreement” (7. e., chartered for four months for allied service 
outside Europe) “provided they are not required for the transport of 
cargo to Sweden under the agreement, in which case permission will be 
granted for them to return to Sweden on the terms stated in the first 
sentence of clause 10” (7. e., they will only be released against the sailing 
of similar ships from Sweden). If the releasing ships do not sail or if 
sufficient cargo is not available under the agreement then it would seem 
that the vessels fail to be chartered for allied service. 

We understand that the question has been raised, presumably by the 
Shipping Board, whether the ships now proceeding or about to proceed 
from Sweden to the United States—viz., Texas, Nordland, Andalusia, 
Liguria, Masilia, Algeria, Kronprincessen Margareta, Oscar Frederick, 
Drottning Sophia, Kronprinz Gustaf—should be required to be chartered 
for allied service on their arrival in United States ports. I am instructed 
to inform you that the Swedish Minister in London has protested against 
this proposal pointing out that the ships in question are required for the 
carriage of modus vivendi supplies to Sweden, and that under the agree- 
ment Sweden has a prior right to the service of the ships, provided they 
are released by the simultaneous departure of other vessels from Sweden. 

London points out that Count Wrangel’s interpretation of the agree- 
ment is correct. ... 


Another difficulty is the subject matter of a letter of the American Ambas- 
sador in London to the Secretary of State, dated April 13, 1918 (SW III, 
No. 36). 


The Swedish Minister showed me this morning a telegram he had re- 
ceived from America stating that no further Swedish ships would be 
released with modus vivendi cargoes until replacing steamers sent out 
were chartered to the United States Shipping Board for four months. 
According to the modus vivendi, I would point out that clause 10 of the 
modus vivendi and clause 3 of the provisional Swedish tonnage arrange- 
ment are those that determine this question. The latter clause does not 
contain a guaranty from the Swedish Government for time chartering of 
replacing steamers, but only an undertaking to grant licenses if such 
licensees be applied for. The British Foreign Office takes this view 
... 


The controversy gave rise to protracted discussions and it was on April 17, 
1918, that the Department of State informed Ambassador Page (SW III, No. 
42) that 


After consideration by counsel we are prepared to accept the interpreta- 
tion placed upon the modus vivendi by the Swedish Government and the 
British Foreign Office to the effect that the Swedish Government did not 
obligate itself to charter to the United States Shipping Board for four 
months the replacing steamers to be sent from Sweden under clause 10 of 
the modus vivendi and clause 3 of the provisional tonnage arrangement. 
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We are accordingly withdrawing our demand that such chartering should 
cont as a condition to releasing the modus vivendi cargoes from this 
side. 


In spite of this declaration the discussion continued until May and even 
June, 1918, and the erroneous position of the American authorities may be 
considered as the reason which prevented Swedish ship owners from offering 
their boats for the purpose of replacing in America the ships which were to 
be released there. 

The charter-party for the Pacific signed in Stockholm on March 8, 1918, 
under the modus vivendi agreement, has been submitted to the Arbitrator. 
The charter-party for the Kronprins Gustaf Adolf could not be produced, but 
in the light of all the circumstances there is no doubt, and the Arbitrator is 
satisfied, that the same charter-party had been signed for the Kronprins 
Gustaf Adolf. 

In April, 1918, the Johnson Line and its representative tried again to 
secure the carrying out of the Belgian charters. The Swedish Government 
who had at first insisted that the Kronprins Gustaf Adolf and the Pacific be 
used under the modus vivendi, appears to have been willing later on to con- 
sent thereto, but all endeavors led to no result. (SW App., p. 221 et seq., 
SW III, No. 53). 

Throughout this whole period the negotiations related to cargoes and 
facilities to be obtained from the United States, no application was made 
either for clearance of the two vessels or for a license concerning the provisions 
taken on board in view of a sailing in ballast. As to the modus vivendi agree- 
ment the Arbitrator is not called upon to decide whether it has or has not been 
properly carried out. No such question has been put to him or is included 
in the questions which he has to answer. A decision on this point is outside 
his jurisdiction under the special agreement of December 17, 1930. 

The final chartering of the two vessels by the French and Italian Govern- 
ments need not be discussed here as it has no bearing on the rights of the 
Johnson Line under the treaties. 


XIII 


In view of all the above considerations and particularly of the fact that 
the jurisdiction of the Arbitrator was limited to an examination of the ques- 
tion as to whether the ships were detained in contravention of the Swedish- 
American treaties of April 3, 1783, and July 4, 1827, and not otherwise, it 
follows that, in accordance with a strict interpretation of the treaties, the 
first question propounded in Article I of the special agreement of December 
17th, 1930, between the United States and Sweden must be answered in the 
negative. As a consequence the second and third questions need not be 
answered. 

The Arbitrator therefore 
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DECIDES: 


That the Government of the United States did not detain the Swedish motor 
ship Kronprins Gustaf Adolf between June 23, 1917, and July 12, 1918, and 
the Swedish motor ship Pacific between July 1, 1917, and July 19, 1918, in 
contravention of the Swedish-American treaties of April 3, 1783, and July 
4, 1827. 

Washington, D. C., July 18, 1932. 

EuGENE 
Arbitrator 

RosBert PERRET, 
Secretary 
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BOOK REVIEWS AND NOTES * 


La Nature Juridique des Traités Internationauz selon le Droit Contemporain. 
By Pierre Chailley. Paris: Recueil Sirey, 1932. pp. xvii, 343. Fr. 50. 


Here is a book at once scholarly and profound, presenting with great dia- 
lectical skill a complete and unorthodox doctrine as to the juridical nature 
of treaties. If treaties, writes M. Chailley, have a juridical nature (and that 
they have is incontestably recognized by international practice) , this juridical 
quality must be in accordance with some standard. The law of nations is 
generally recognized as this standard. But treaties are regarded as a source 
of international law, and we are faced with the peculiar difficulty that the 
juridical nature of a treaty is to be appreciated by its conformity to a law 
which the treaty itself creates as law. This primary difficulty leads M. 
Chailley to discard for the purposes of his enquiry not merely all preconceived 
definitions of international law, but even the concept of an autonomous inter- 
national law. The question, he writes, is, thus, not as to the existence of an 
“international” law, but whether rules of law exist which regulate interna- 
tional, as well as internal, relations. This search for an objective definition 
of law leads him to reject other purely a priori notions, such as the law of 
nature, sovereignty, the personality of the state, and the state as creator or 
enforcer of law. An enquiry into the juridical nature of treaties must be con- 
ducted solely upon the basis of positive norms obligatory at a given moment. 

Having determined his standard in the rule of law (whether internal or 
international), he is in a position to consider why treaties are juridically 
binding. An examination of international practice shows that there is a 
definite juristic conviction that treaties are binding. But why? M. Chailley 
examines and rejects various proposed explanations: the rule pacta sunt 
servanda considered both as a fundamental postulate, and as a positive cus- 
tomary rule of international law; the theory of the autolimitation of the state; 
the theory of the primacy of internal law; and the theory of the general will. 
The true juristic explanation of the obligatory force of treaties, he finds, is 
analogous to the explanation of the obligatory force of internal law—“ the 
treaty is a procedure for the creation of law (droit) parallel to the law (lot) ; 
the standards coming from such a procedure remain in force as long as they 
have not been regularly abrogated, in conformity with the principle of l’acte 
contraire.” | 

The third part of the book treats of the relationship between international 
law and internal law. Here again the author rejects as a priori the usual 
doctrinal explanations based on the primacy of international law, the primacy 

*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes—Eb. 
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of internal law, or the dualist doctrine; and, once again, the principle of 
Vacte contraire is the chief reliance of M. Chailley. In conclusion, the treaty 
is presented as being neither a contract nor yet a law, though having some 
of the characteristics of each; by treaty is to be understood at times a certain 
procedure for the creation of rules of law and at times the rules of law which 
have themselves issued from that procedure. 

The book is sometimes difficult reading, but is worth careful study as well 
for its discussion of the nature of international law, and of the relations be- 
tween international law and internal law, as for its interesting study of the 
nature of treaties. 


HERBERT W. Briccs 


International Government. By Clyde Eagleton. New York: The Ronald 

Press Company, 1932. pp. xx, 672. Index. $4.00. 

The transition from courses on international law to courses on international 
relations, international government and international organization is now 
well under way in American colleges. It promises to afford a much better 
equipment of college students for dealing with problems of current inter- 
national affairs, and at the same time to encourage a more thorough study of 
international law by professional students in law schools. The content of 
the newer type of college course is still uncertain, however, and in many 
instances the courses cling to the summary treatises on formal international 
law long after the change in their description has been made. It is a difficult 
task to garner the materials for a thorough study of international government, 
though the way was blazed by Paul S. Reinsch in his book on Public Interna- 
tional Unions some twenty years ago. Since that time the number of interna- 
tional government agencies has been much increased, and the field of inter- 
national government has been much extended. Yet little progress has been 
made toward producing a satisfactory text on the subject, and the teachers 
continue to be handicapped by their formal legal training. 

It was for this reason that the reviewer looked forward with eager interest 
to the publication of this volume by Mr. Eagleton. If he must now confess 
a disappointment, it is not because Mr. Eagleton failed to see what is needed. 
The preface states that “this book attempts to do for the international system 
what the usual text book of American Government does for the government of 
the United States.” That is an excellent statement of purpose. But the aim is 
not achieved. Instead, the author permitted himself to “combine into one 
course the fundamental but not too technical principles of international law, 
and the institutions, organization and problems of international society 
today.” What would the teachers of government think of a “text book of 
American Government” which attempted such a combination in the national 
field? Not since the publication of Albert Bushnell Hart’s Actual Govern- 
ment a generation ago would they have been satisfied with such a text. A 
college student of American government is not asked to master the “ funda- 
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mental but not too technical principles” of national law; even if he is going 
on to a professional study of law, that task should not be imposed upon him. 
Nor does the reviewer share Mr. Eagleton’s view that a course based upon 
this volume would “furnish the preliminary training necessary for the techni- 
cal or graduate courses in international law.” 

Part I of the volume is devoted to “The Community of Nations” and Part 
II to “ Membership in the Community of Nations.” Together they fill about 
one-third of the space. In the opinion of the reviewer, most of this material 
should have been omitted. It is largely written from a juridical point of 
view, and it fails to impart either a fact-knowledge of the twentieth century 
international community or a sense of the nature of the problems which make 
government essential to its existence. The scope of the whole volume is in- 
dicated by the author’s definition of international government as “the ma- 
chinery through which states put into operation international law” (p. 82). 
Part III, entitled “The Machinery of International Intercourse,” contains 
an inadequate chapter on “International Administration,” a suggestive but 
too formalistic chapter on “International Legislation,” and an excellent sum- 
marizing chapter on “Pacific Settlement of Disputes.” The study of inter- 
national unions ought to have been much expanded. Such organizations as 
the Universal Postal Union, the International Institute of Agriculture and 
the Pan American Union deserve a more important place in the student’s pic- 
ture of international government than Mr. Eagleton has assigned to them, 
and they should be studied less exclusively with a view to their structure and 
more fully with a view to their function. Government cannot be mastered by 
analyzing institutions and neglecting the competitions of interest with which 
they deal. Part IV, entitled “The Modern Organization of the Community 
of Nations,” is again too much concerned with the skeleton, to the neglect of 
the flesh and blood of the agencies of international cooperation. Part V on 
“The Control of War” is admirable in its point of view, but its place in a 
volume on government is not wholly clear. 

In the hands of the author himself, this volume doubtless serves only as a 
basis for a course which is much broader than its content. One may question, 
however, whether it offers a satisfactory basis for courses on international 
government in the hands of others. It cannot fail to be useful to all teachers 
in the international field if only because of its excellent bibliographical notes; 
but it does not make a signal contribution to an understanding of the truly 
governmental problems of our modern international society, and it leaves the 
reviewer still hoping for a study along very different lines from the author’s 


competent hands. 
Mantey O. Hupson 


The New British Empire. By W. Y. Elliott. New York and London: 
McGraw-Hill, 1932. pp.xvi,519. Index. $65.00. 
The literature dealing with the British Dominions and the so-called British 
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Commonwealth of Nations is, of course, already large. It is, however, a 
literature created largely by British subjects, and it aims not merely to 
expose and analyze, but also to apologize for, nay to eulogize, the “New 
Empire.” Hence there has long existed a need for a study of the question 
by an outsider, and a critical outsider. Professor Elliott has not given us 
that book. He has given us what is probably the best sympathetic single 
volume study of the phenomenon in question, but he is too strongly in sym- 
pathy with the institution which he discusses—because no doubt, of what 
seem to him perfectly good scientific reasons—to provide us with the anti- 
dote to Keith and Edgerton and Allin and Curtis et al., which we so badly 
need. 

In this book the author deals in a rather conversational way (the chapters 
were originally Lowell Institute Lectures) with the nature of the Empire 
today, the Crown, economic aspects of the problem, race and religion and 
culture, social problems, India and the tropical colonies, Egypt and other more 
or less protected states on the fringes of the Empire, and the place of the 
Empire in relation to world unity and world peace. Appendices (pp. 
305-510) contain documents. 

The reviewer feels compelled to dissent from the author’s conclusions and 
the method or attitude which produces them. Without being a rigorous 
Austinian or sovereignty logician of the stricter type, one may question the 
pluralistic and even amorphous theoretical concept of law or political organi- 
zation which leads to the statement that “A community of enforceable law 
may be found even where lawmaking is done by separate and equal legis- 
latures” (p. 17). Either one is permitted to apply to the so-called British 
Empire the ordinary principles of political and legal logic, or one is not; if 
such analysis is permitted, it turns out that there is no assured or reasonably 
probable unity in the post-war Empire either on the basis of historic 
sovereignty or voluntarily conferred authority; if such analysis is forbidden 
and one has to rely upon his own hopes or fears of voluntary ad hoc coépera- 
tion—well, even then there is little prospect of such unity, and there will be 
many to dissent from the author’s belief that such unity would be a good 
thing for the world. Professor Elliott’s book is a charming book, with its 
quotations from Burke and Kipling and its note on the heraldic significance 
of the unicorn, faintly suggestive of Cabell, but we still need a debunking 
critique of this by now quite Gilbert and Sullivan Empire. 

Pitman B. Potter 


Government by Codperation. By Emerson D. Fite. New York: Macmillan 

Co., 1932. pp. x, 345. Index. $3.00. 

This is a volume which compels reflection upon the most fundamental 
problems in the study of social organization and practice, and as such is 
much to be commended, whatever one may think of the conclusions drawn 
or implied by the author. 
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The major theses supported expressly or by implication by Professor Fite 
are these: there occurs in the world, including the United States, a form 
of social action and organization, the parties to which are individuals and 
groups of individuals (including herein corporations, municipalities, states, 
and nations), which is to be distinguished from, although it does not neces- 
sarily conflict with, but may even reénforce and supplement, government of 
a legal and coercive type; this type of social action corresponds with early 
American experience and ideals, and is greatly on the increase today because 
of its promise of values for the future of human life and happiness. The 
author rather clearly implies a preference for voluntary social organization 
and practice, as against coercive government. Undoubtedly the phenomenon 
to which attention is drawn here is important, and will be increasingly im- 
portant as social unity and general understanding of the implications thereof 
lead to general willingness for codperation without that coercion at the hands 
of the few who are able to wield the power of government for their own ad- 
vantage in an era of divergent interests, or with greater foresight appreciate 
the need for unified action in an era of developing common interests. Un- 
doubtedly it is salutary to have the shallow ideas of the Austinians checked 
again by emphasizing that this type of thing exists and has importance 
not merely in the international field, but also in individual city, state, and 
nation. But at least two and perhaps three critical comments must be made 
on the doctrine of the work, apart from details of fact and treatment, such as 
the howlers on pp. 6 and 311. 

Surely the form of action referred to should not be called “government.” 
The essence of government is control or coercion, the very element which 
(p. 10) must be omitted if codperation is to be preserved in its essential spirit. 
This may seem to constitute merely a verbal criticism, but it goes deeper 
than words. Thus the author generally assumes, in a rather facile way, 
that the process of codperation will proceed without difficulties, or, where he 
notices the difficulties which have arisen in social codperation in this 
country, including therein the operation of that system of voluntary codpera- 
tion, as he regards it, known as the United States of America, he fails to deal 
adequately with three problems raised thereby, problems of institutions, of 
standards, and of sanctions. In the first place, such codperation, in order to 
get very far, must employ rather elaborate institutions (League of Nations, 
e.g.); this may not destroy the character of the codperative process, but it 
threatens a change therein. Such codperation must, which is more important, 
develop agreed standards of action for the guidance of the participants or 
be undependable in its later stages; and this means to substitute legally bind- 
ing obligations for immediately and purely voluntary action (the talk of 
mere “moral” obligation on p. 11 is clearly short of the true situation if we 
heed the definition of law as consisting of accepted rules of behavior). And, 
third, it is not clear that observance of such standards can be had, or fruitful 
social action in accord therewith, without coercion of some form, even if not 
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by use of physical force, or that coercive government is entirely devoid of the 
quality of codperation here so:strongly contrasted therewith. 

Finally, it would seem that the author disregards too freely the differences 
among the entities with which he is dealing, and hence, in certain ranges, 
between official and unofficial action. Much of the codperation discussed is 
carried on by individuals and groups subject to state control, much of the 
coéperation is undependable not only in its unsanctioned character but in 
being subject to control from some superior authority (the nation-state, e.g.) 
at any time. 

For these reasons the reviewer remains somewhat dubious and unconvinced 
by the present work, though very much interested by the issues which it raises. 

Pirman B. Porrer 


The United States and the League of Nations 1918-1920. By D. F. Fleming. 
New York: G. P. Putnam’s Sons, 1932. pp. x, 559. Index. $5.00. 


Professor Fleming continues in this book his study of the Senate and foreign 
policy which he began in his admirable The Treaty Veto of the American 
Senate. The present volume gives him ample opportunity to illustrate the 
major problems arising from the participation of the Senate in the control of 
foreign affairs. This is effectively done by his detailed survey of the rise of 
the League idea and his account of the framing of the Covenant, the comple- 
tion of the treaty, and the historic conflict between President Wilson and the 
Senate when the treaty was before the Senate. The whole story is told of the 
critical years of 1918 to 1920 in relation to the establishment of the League of 
Nations, and the cumulative evidence of official and unofficial American 
thought down through “The Solemn Referendum” supplies the record of the 
Senate’s most important treaty rejection. In so brief a period as twelve years 
Senate leaders have been proved better party hacks than prophets of inter- 
national organization. 

The fundamental issues of foreign policy are again and again outlined in 
the Senate debates, and the conflict of the immediate post-war years in de- 
fining American codperation in world affairs is plainly revealed in the partizan 
strategy of the day. Professor Fleming has most usefully made his book a 
graphic account of the tragic era in world affairs. The value of this exhaustive 
and competent survey of a great political struggle is in its careful record of 
contemporary politics, and in the scholarly interpretation of issues which are 
more powerful than the men who in fateful years attempted to direct the 
destiny of a world power. Professor Fleming has wisely told the whole story 
of the past political debate so that its importance is really in its relation to 
the struggle to establish international order. He thus looks toward the future. 

Cuar.es W. PirKIn 
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International Administration. By Norman L. Hill. New York and Lon- 
don: McGraw-Hill Book Co., 1931. pp. xi, 292. Index. $3.00. 


Although Bridgman published The First Book of World Law and Reinsch 
his Public International Unions twenty-one years ago, and although Woolf 
wrote on International Government in 1916 and Sayre on Experiments in 
International Administration in 1919, Professor Hill’s book is on a subject 
which still requires the labors of a pioneer. Potter, Dunn, Knudson, Hughan, 
Eagleton and others have made clearings and blazed trails, the multitude 
of writers on the League of Nations and authors of numerous monographs and 
articles have contributed their bits, but we are still in a legal and political- 
scientific wilderness. Professor Hill is an experienced explorer who con- 
tributed three years ago a volume on The Public International Conference. 
A work such as that here under review must be judged on its own objectives 
and not on the basis of a reviewer’s notion as to what other types of studies 
would be useful. The author states his purpose to be “to present an analysis 
of the methods and powers of international administrative bodies viewed col- 
lectively.” He includes indirect powers of international supervision, control 
or management as falling within the scope of administration. In general, 
the book is a study of machinery or methodology rather than an attempt to 
analyze the underlying factors, economic, political, social or whatever, which 
have induced states to resort to some form of international administration. 
Nor is the author primarily concerned with the detailed functioning of the 
machines and methods which he describes, indicating, quite wisely, that this 
task must await the publication of more monographic material on particular 
unions and commissions. 

Professor Hill’s basis of classification of administrative agencies is the 
relation which each bears to the “governmental machinery of the participating 
states.” He therefore deals separately with international commissions com- 
posed of national representatives, with national agencies utilized for purposes 
of international control, with administrative organs “entirely divorced from 
national governmental systems.” Throughout, he is more interested in the 
type than in the example, so that a body like *he Reparation Commission is 
discussed in at least nine different places, scattered through five chapters 
between pages 3 and 241; this is not an objection, but an indication of the 
author’s method. 

Professor Hill naturally devotes much attention to the League of Nations 
in many of its aspects. In addition tq a general chapter on the League in 
relation to international administration, there is a chapter on the administra- 
tion of mandates and much discussion of the League in chapters dealing with 
“The Personnel of International Administration” and with “Supervision of 
Bureaus and Commissions.” 

Professor Hill finds one of the great defects in international administra- 
tion is the lack of centralization. He shows some instances of inefficient 
duplication which could be corrected by centralization, and that Article 24 
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of the Covenant, which looked toward concentration of international agencies 
under League control, has not been very effectively applied. He is oppposed 
to national supervision of international administration and distrusts the type 
of supervision which is confined to requiring that the administrative agency 
shall render annual reports. The supervisory commissions which have been 
established to oversee public bureaus, he considers only partially effective 
due to lack of centralization and unity. Freely admitting practical difficul- 
ties, he offers no detailed plan for remedying current defects. 

In detail, the reviewer ventures to suggest a few minor criticisms. In the 
discussion of condominiums, there is inadequate differentiation between the 
examples of Tangier, the Sudan, Samoa, etc. The inclusion of the cases of 
Nicaragua, Haiti and Santo Domingo vis-d-vis the United States seems to 
the reviewer quite improper. In those situations there is “international 
administration” only in the sense that two nations are involved; in every 
fundamental respect such types of control are the antithesis of that “inter- 
national administration” to whose rapid progress and improvement Profes- 
sor Hill devotes his book. The brevity of statement induced by the author’s 
perfectly reasonable plan of skimming over backgrounds and causes, some- 
times leads to misleading expressions. It is misleading to say that “The 
ports of Memel and Danzig have been placed under international control 
on account of their importance to commerce” (p. 45), although as to Danzig 
a clearer statement is made subsequently (p. 63). It is a half-truth to say 
(with reference to Haiti and Santo Domingo) that “The objective of a treaty 
permitting foreign participation in the collection of revenues is to afford 
security to foreign financial interests which have made loans to the weaker 
state.” The description of the League procedure for handling minorities’ 
petitions (p. 93) does not take adequate account of the special procedure for 
Upper Silesia. It is tantalizing to learn that certain bodies are not restricted 
in their operation by the usual rule of unanimity, without knowing to what 
extent majority decisions bind the states and in regard to what 
types of decisions. To say, in discussing the Universal Postal Union, that 
“disputes between postal administrations may be arbitrated” is to do scant 
justice to a pioneer provision for compulsory arbitration. The reviewer per- 
sonally distrusts the analogy drawn on page 176 between “ multilateral pacts” 
and national legislation. 

Professor Hill has not sought to write an exhaustive treatise; he makes his 
points and adduces his illustrations. This or that reader may miss an 
allusion to some pet incident or organization, but the theses are sufficiently 
illustrated. The author makes no pretense of solving all the difficulties; it 
is no modest achievement to see what they are. The reviewer hopes, however, 
that in a subsequent edition the bibliography and footnotes will be amplified 
so that the book may better serve as a guide to more detailed study of sundry 
aspects of the broad subject. 
C. Jessup 
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Lehrbuch des Vélkerrechts. By Alexander Hold-Ferneck. Zweiter Teil. 
Leipzig: Felix Meiner, 1932. pp. xii, 332. Index. Rm. 13.50. 


With this volume the author brings to a close his work, the first volume of 
which appeared two years ago.! It deals in the main with the substance of 
international law in time of peace and in time of war. Nationality, territory, 
state agents, treaties, violations of international law, pacific settlement; 
war, law of land operations and of naval warfare, neutrality; such are the 
topics treated. Here and there (p. 84 f., p. 130 f.) appear topics (aviation, 
radio, etc.) somewhat new or given unusually full treatment, but there were 
more frequent departures from convention in the first volume, as far as scope 
and subject matter are concerned. 

In details, on the other hand, the author continues his rather highly per- 
sonal treatment of different questions in this volume. Certain criticisms of 
his first volume have apparently intensified his attitude. He is ultra-realistic, 
fantastically realistic at times. He is rather extreme in his treatment of 
everything connected with war and the conclusion of peace, and rabid on the 
subject of the Treaty of Versailles. He is very skeptical of every phase of 
pacifism. “Das Deutsche Reich hat dem Artikel (231), der thm aufge- 
zwungen, sogar voélkerrechtswidrig aufgezwungen, war, tiberhaupt nicht 
zugestimmt” (p. 190), and “Wenn die Regierungen friedlich gesinnt sind 
bediirfen sie die Schiedsvertrdge nicht” (p. vi), are samples of the nonsense 
uttered on such points. On other matters the treatment is commonplace to 


the point of barrenness. The work is not—certainly this second volume is 
not—a very important contribution to the science of the law. 
PiTMAN B. 


The Partition of Turkey. By Harry N. Howard. Norman: University of 
Oklahoma Press, 1931. pp. 486. Index. $5.00. 


Perhaps no other phase of modern history is more illustrative of the reck- 
less ambitions, selfishness and intrigue prevailing in the international anarchy 
of the days preceding the World War than the events centering around Con- 
stantinople and the now defunct Ottoman Empire. While the literature 
devoted to the origins of the war and the state-papers published by the gov- 
ernments of the different belligerent nations necessarily contain a great deal 
of information relating to this one of the paramount issues in the war, this 
book represents an effort to give a compkete picture of the battle of the Great 
Powers over Turkey which brought about the gradual partition of the Otto- 
man Empire, on the one hand, and, though by no fault of the Allied Powers, 
the birth of the Turkish Republic on the other. The author deals chiefly with 
the most important period of this process, namely, from 1913, the end of the 
Balkan War, to 1923, the conclusion of the Treaty of Lausanne between 
the Allied Powers and Turkey. The story is, however, preceded by sufficient 


1See this Journat, Vol. 25 (1931), p. 179. 
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information on the preliminaries to supply an understanding of the drama 
starting with the Treaty of Bucharest, and the events following in swift 
succession: the German military mission to Turkey; the consequent jealousy 
of other Powers, chiefly of Russia; the outbreak of the World War; the suc- 
cessful diplomacy of the Central Powers in drawing Turkey into the war on 
their side; the conflicting ambitions and interests of the Entente Powers in 
the Dardanelles and in Asia Minor which frustrated both their Balkan diplo- 
macy and their military and naval actions in that region; the defeat of 
Turkey and the Treaty of Sévres; and the birth of the new Turkey, made 
possible partially by the diplomatic blunders of the chief Allied Powers, 
culminating in the Treaty of Lausanne. Mr. Howard’s account of the dis- 
posal and fate of the territories detached from Turkey under the mandate 
system, and his short recital of the evolution of modern Turkey, complete the 
picture. 

In writing this book, the author relied largely on official documents, some 
unpublished, of the various governments concerned, and he made an endeavor 
to present in an intelligible form the highly confusing and conflicting moves 
scattered through the annals of the World War. It will be regarded as a 
helpful source-book by students, and may be recommended also to laymen 
who seek information on the recent history of the Near East. In one respect 
Mr. Howard’s book is particularly convincing, namely, in bringing out force- 
fully the evils attendant upon the methods of pre-war diplomacy. No one 
who has read this book will fail to realize how utterly ruthless and egotistic 
the policy of the Powers was; how little justification there is for holding any 
one nation or group of nations responsible for the events which shook the 
world to its foundations; how necessary it is to regard as progress even the 
feeble and hitherto not very successful attempts at creating some agencies 
through which the community of nations may be organized and its affairs 
carried on in a somewhat more orderly and less destructive manner than has 


been done in the past. 
Francis 


God in Freedom. Studies in the Relations between Church and State. By 
Luigi Luzzati. Translated from the Italian by Alfonso Arbib-Costa. New 
York: Macmillan Co., 1930. pp. xl, 794. $5.00. 

This well-known work by the former Prime Minister of Italy, who was also 
Professor of Public Law at the University of Rome, appears in English form 
translated from the greatly enlarged edition which the distinguished author 
published in 1926, shortly before his death. It is a most valuable and com- 
prehensive history of religious liberty from the earliest recorded times to the 
present day. Its interest to students of international law is perhaps not at 
first apparent, but when it is remembered that so many wars of the ancient 
as well as of the modern world were religious wars, having their origin in 
what we should today designate as a violation of minority rights, the perti- 
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nent character of the material is better appreciated. The author gives a 
graphic illustration in the preface, drawn from early American history. The 
French Huguenots of Florida were hanged by the Spaniards with the inscrip- 
tion: “ Not because French, but because heretics;” for which retaliation in 
kind was later meted out to Spaniards by an expedition of French Gascons. 
The corrective principles of international law as developed by the earliest 
writers, Victoria, Grotius, and others, were largely of a religious character and 
fortified by religious precedents. The idea of religious liberty as being a 
matter of international concern has been delayed even unto our own time. 
This latter phase has been dealt with by the addition of supplementary chap- 
ters by the late President Taft, Judge Lehman and others. The editor, Max J. 
Kohler, of the New York Bar, through whose efforts the book has been pub- 
lished in its English form, has added two valuable chapters on the Constitu- 
tional Establishment of Religious Liberty in the United States, and the 
Abrogation of the Treaty of 1832 between the United States and Russia. 
The chapter by the late Louis Marshall upon the World Court and the Pro- 
tection of Racial and Religious Minorities, concludes the volume. Professor 
Arbib-Costa’s excellent translation retains all the clarity and vigor of the 
original. 

Artuur K. KuHN 


Das deutsche Vorkriegs-Vermégen in Russland u. der deutsche Entschadi- 
gungsvorbehalt. By Curt Menzel. Berlin: De Gruyter & Co., 1931. 
pp. iv, 236. Rm. 9. 

This 16th monograph in the Beitradge zum auslandischen 6ffentlichen Recht 
u. Vélkerrecht, published by the Institute of Professor Bruns in Berlin, pre- 
sents an historical account of the treatment of German private property, land 
and marine, in Russia during and after the war, and discusses the treaty 
arrangements between the two countries, beginning with the Treaty of Brest- 
Litovsk, designed to regulate the disposition of claims arising out of injuries 
to private property. It is interesting to observe the extent to which the prin- 
ciples of international law were followed in the provisions of the abortive 
Treaty of Brest-Litovsk (Art. 9) of March 7, 1918, and of the supplementary 
treaty of August 27, 1918. Private enemy property, which had been expro- 
priated or liquidated by the Czarist or Kerensky government, was to be 
restored or compensated for, and compensation made for that which was 
injured in violation of international law prior to July 1, 1918 (Art. 14 of the 
treaty of August 27, 1918). Mixed Arbitral Tribunals, which became the 
model for those established under the Versailles Treaty, were to determine 
the damages. War damages during hostilities were reciprocally renounced. 
The principle of nationalization of private property by the Soviets was ad- 
mitted, but the question of compensation was left to subsequent determina- 
tion in accordance with the arrangements made by the Soviets with other 
foreign and more vitally interested countries. A partial payment was made 
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by Russia prior to the signing of the Treaty of Versailles, which required 
the abrogation of the Treaty of Brest-Litovsk and established its own rules 
for the disposition of enemy private property. Unfortunately, the Allied gov- 
ernments reserved the privilege of violating fundamentally the principles of 
international law by confiscating the property for the most part. The pro- 
visions throwing upon Germany the obligation to reimburse their own 
expropriated citizens have, because of financial and political disability, been 
carried out only to the extent of 10 or 12%. Perhaps the blight from which 
our economic system now suffers and the arguments of those who would 
destroy it are in considerable degree aided and abetted by the unprecedented 
confiscations authorized and carried out by virtue of the treaties of 1919. 

It is interesting to note that in the Brest-Litovsk Treaty, embargoed and 
requisitioned merchant ships were to be dealt with in accordance with Article 
6 of the Second Hague Convention, provisions which were retained in two 
supplementary agreements between the Soviets and Germany. By Article 1 
of the Treaty of Rapallo (1922), Germany agreed to renounce all claims 
upon Russia arising out of the acts of the Czar’s and Kerensky governments, 
whereas by Article 2 the claims arising out of the nationalization and annul- 
ment decrees of the Soviets were renounced only on condition that the Soviets 
make no compensation to the nationals of any other state. The fact that 
this condition may have value for German nationals, inasmuch as the Soviets 
have already made certain partial and disguised arrangements for compen- 
sating the nationals of other states, afforded the occasion for the preparation 
of the work under review. Judge Menzel reviews the various types of Ger- 
man private property in Russia before 1914 and, in the light of the documents, 
of his personal experience on official commissions, and of the useful contribu- 
tion of Baron Nolde in the Carnegie series (Russia in the Economic War, 
1928), presents a detailed history of the attack upon German property in 
Russia between 1914 and 1918. Some of the treaties and agreements of the 
post-war period are here presented for the first time. In view of Article 2 
of the Rapallo Treaty, the author has brought together in a concluding chap- 
ter an account of the settlements and arrangements effected by the Soviet 
Government with England, France, and other countries, and with individual 
foreign corporations, to compensate Soviet expropriations. From this cata- 
logue of settlements, the author seeks to determine whether the arrangements 
thus effected have not brought into operation the condition upon which alone 
the German renunciation of claims was based. He suggests that the German 
claims should not be deemed definitively renounced and that they should be 
pursued with vigor. His work seems to have been carefully done and is of 
the informative type of which we have all too few. In its field it is 


indispensable. 
Epwin M. BorcHarp 
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A British Brief: England’s Reparation Victims and War Debt. By Edward 
Mousley. London: Hutchinson, 1932. pp. 206. 


The author, formerly legal adviser to the Reparations Claims Department 
(the Sumner Commission), makes in this volume a plea to the jury (the 
English public) for further compensation to the civilian victims of war 
damage, for whom exclusively reparations were demanded of Germany by 
the terms of the armistice. He points out that by the swelling of the repara- 
tions bill through the preposterous inclusion of pensions and separation 
allowances—on the French-Smuts “sophistry” that soldiers were (future) 
“ civilians ”—the real British civilians who suffered war damage were crowded 
out, and that their only relief has been an inadequate appropriation by Par- 
liament of £5,300,000, distributed—with the exception of about £1,000,000, 
which Mr. Mousley now demands—by the Sumner Commission. The money 
distributed did not suffice to pay the awards in full, so that only a dividend 
was declared. The claimants, having unsuccessfully sued the British Gov- 
ernment for a share of the reparation funds received by England, Mr. Mousley 
now demands the balance, and suggests that it may be obtained from the 
proceeds of the German private property confiscated by England, which 
exceeded by some £14,000,000 the requirements for private debts owed by 
Germans to Englishmen and for “exceptional war measures” in Germany. 
Instead of returning this excess to the German owners or handing it over to 
the Reparation Commission—the only alternatives permitted by Art. 243 
of the Treaty of Versailles—the British Chancellor of the Exchequer evi- 
dently appropriated the money for the British budget, and Germany was re- 
quired at The Hague, 1930, to waive all claims to the fund. Mr. Mousley 
would like to lay his hands on it for British civilian war claimants. His argu- 
ment is a demonstration of what the war has done to at least one of the minds to 
whom the world ought to look for rescue from the present morass. 

Some of the British war claims which Mr. Mousley espouses arose out of 
the confiscation of some millions of pounds sterling of English private prop- 
erty by Turkey, in reprisal for England’s impounding of some £5,000,000 of 
Turkish funds set aside to pay for two warships built in England. These 
claimants were allowed to appear before an Inter-Allied Commission in Paris, 
and some before the Anglo-Turkish Mixed Arbitral Tribunal; for some of 
these claimants Mr. Mousley evidently appeared as counsel. The claimants 
seem not to have had much success, a fact which Mr. Mousley attributes to 
the unfairness of the Inter-Allied Contmission and to the preponderating 
influence of the Turkish delegate. He denounces the Treaty of Lausanne, 
by which Turkey was able (Art. 65) to rescue the Turkish private property in 
Allied countries confiscated under the Treaty of Sévres. He thinks, therefore, 
that the British nationals whom Turkey thus injured should be paid out of the 
proceeds of German private property in England. The Turkish confiscation 
of some English property is not unjustly denounced in unmitigated terms, but 
the English confiscation of practically all German private property is sus- 
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tained for “reasons of law, justice, right, consistency, morality and . . . the 
welfare of mankind.” (pp. 108-109.) It all depends upon whose ox is gored. 
The ever-growing conviction that such confiscation was contrary to interna- 
tional law and to British long-run interests is denounced as “ the unsound views 

. . of alleged experts,” “propagandists” and “moralists.” One wonders 
under which head he would classify the House of Lords, who in numerous 
dicta during the war expressed their conviction that, of course, the enemy- 
owned private property would be returned to its owners, as law required. 
Mr. Mousley grows choleric and incoherent in undertaking to show that 
international law is only “so-called law,” that practice has now changed 
the law, that international law is useful only in peace, that Germany “ ad- 
mitted” her liability for the war, that she sank ships by submarine, that 
there should be no difference between property at sea and on land, that 
Germany threw the first stone of confiscation, that in future all foreign invest- 
ments will be confiscated, and that it is a “blessing” to the German owners 
to be expropriated, because they now know what war is. The argument (c. 
VIII) must be read to be appreciated. Several assertions of fact, such as the 
charge that confiscation began in Germany, are false. Others are irrelevant 
to the issue. The trifling character of German liquidations is shown by Mr. 
Mousley’s own figures of claims arising out of “exceptional war measures.” 
The argument for confiscation, however, may be deemed to lend some weight 
to Comrade Stalin’s contention that the western capitalist system may be 
trusted to commit suicide. Twenty billion dollars of English foreign invest- 
ments are at stake. Mr. Mousley is apparently unfamiliar with Alexander 
Hamilton’s Camillus Letters, where Mr. Mousley will find the refutation 
of his destructive arguments, which necessarily apply, however much he may 
seek to limit the propriety of confiscation to non-British property, to all 
foreign investments. In describing how countries other than England have 
dealt with their civilian reparation claimants, he states that the United States 
has paid them in full out of the German-owned confiscated private property. 
He evidently has not heard of the Settlement of War Claims Act, 1928, and 
does not know that the United States, for reasons of self-interest no less than 
of law, tradition, and common sense, definitely took its stand against con- 
fiscation. It is to be hoped that Mr. Mousley’s reference to the practice 
and policy of other countries is more in accord with the truth. 

In a final chapter Mr. Mousley argues that the British debt to the: United 
States has become null and void for impossibility of performance because 
the United States has acquired so much gold and erected a high tariff, and 
that Great Britain should demand the arbitration of the validity of the debt, 
invoking the Porter Proposition, before the Hague Court! 

Epwin M. Borcuarp 
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World Disarmament: Its Problems and Prospects. By Denys P. Myers. 
Boston: World Peace Foundation, 1932. pp. x, 364. Index. 50 cents. 


That official efforts towards “disarmament” are now a reality is shown by 
this handy volume of compact materials selected and explained by the Di- 
rector of Research for the World Peace Foundation. A wealth of reliable 
information on the armament situation is laid before the reader. The author 
has not been content with the mere amassment of facts; he has given the 
setting for the facts and offered interpretations based upon years of study 
and attention to the problem of progressively improving the world order. 
The work is divided into two parts. In Part One, on “Elements of the 
Problem,” consideration is given, among other things, to “moral disarma- 
ment,” the rule of unanimity, war potential, the conversion lag, the attitude 
of the Soviet Union towards the Draft Convention, the existing armament 
controls, demilitarized zones, private manufacture of arms, and the relation- 
ship between armaments on the one hand, to arbitration and national security 
on the other hand. In Part Two, entitled “The Meeting of the World’s 
Minds,” the author traces the evolution of the Draft Convention and dis- 
cusses the principal problems and difficulties attending its creation. Chapters 
are devoted to effectives, the control of material, control of expenditure, con- 
trols by publicity, chemicals and warfare, the Permanent Disarmament Com- 
mission, and the insurance of good faith and fulfillment. Attention is given 
to the war guilt issue and possible conferences for the future. Appendices 
carry the text of the Draft Convention, model statements regarding arma- 
ments, the General Act of Geneva, the Convention on Financial Assistance, 
and the General Convention to Improve the Means of Preventing War. Care- 
fully compiled statistics are given on world armament strength, national ex- 
penditures, on armaments, land effectives, naval tonnage, and air forces. The 
work constitutes a most serviceable addition to the literature of the subject. 
It is well documented and written in a clear, readable style. 

J. Evcene Harry 


Das viélkerrechtliche Nicht-Urteil. Normen und Methode seiner Feststellung, 
auf Grund einer Kritik des Urteils des deutsch-franzdsischen Gemischten 
Schiedsgerichts vom 8. April 1929 (Chemin de fer du Nord c. Etat 
allemand) Rec. v. [X, pp. 67. By Herbert Niedermayer. Leipzig: Noske, 
1931. pp. vi,60. Rm. 5. 


In this monograph, Heft 26 of the Frankfurter Abhandlungen zum modernen 
Vélkerrecht, the author subjects to critical analysis the notorious decision of 
the French-German Mixed Arbitral Tribunal (Asser, Pres.) in the case of 
the Nord Railway v.Germany. He utilizes the decision, which has been sub- 
jected to the severest attack, as the basis for certain hypotheses concerning the 
nullity of arbitral awards and suggests the necessity for international judicial 
machinery to establish the existence of an absence or excess of jurisdiction 
on the part of arbitral tribunals. The case arose out of the occupation of 
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the Nord Railway in Belgium by the German military forces, and their 
operation of the railway for over four years not only for military transport 
but for commercial purposes. A supposed profit of some $10,000,000 derived 
by Germany was claimed by the railway under Art. 297 of the Versailles 
Treaty, asserting the occupation to be an “exceptional war measure” and 
that, though the treaty gave the Mixed Arbitral Tribunals jurisdiction only 
when such “measures” took place in Germany, nevertheless occupied terri- 
tory in Belgium should be deemed the equivalent of German territory. The 
railway company had made a like claim for the lost profit before the Repara- 
tion Commission, which had failed to pass upon it, and before the Belgian 
domestic claims commission, which had apparently rejected it. The French- 
German Mixed Arbitral Tribunal assumed jurisdiction, not under Art. 297, 
but under Art. 304 of the treaty conferring jurisdiction over disputes between 
Germans and Frenchmen arising out of contract, the majority of the tribunal 
holding that the German operation involved a “ quasi-contract” to account 
for the profits. The author makes a convincing argument to prove that there 
was no contractual relation between the military occupant and the railway, 
which had only a revocable license from the Belgian Government to operate 
the state-owned railway, that the rules of procedure of the tribunal gave it no 
power to alter the plaintiff’s basis of complaint, that the Reparation Com- 
mission alone had jurisdiction of the complaint, which was not in fact based 
on damage to civilian property, for the plaintiff owned none, but on loss of 
prospective profits during a period of military occupation. He makes the 
severe charge that no tribunal could make such elementary mistakes as this 
in good faith. He concludes by suggesting that, while every tribunal must in 
first instance pass upon its own jurisdiction, that determination should not be 
deemed final if challenged, and that the whole international judicial process 
suffers from the lack of a forum for the review of jurisdictional issues, of 
which there have recently been a considerable number. He approves the 
suggestion that the Permanent Court of International Justice should be 
given this power. The reviewer values highly the importance of analytical 
studies of narrow yet fundamental problems, of which the present monograph 
is an excellent example. 
Epwin M. BorcHarp 


England and the International Policy of the European Great Powers, 1871- 
1914. By Alfred Francis Pribram. Oxford: Clarendon Press, 1931. pp. 
xii, 156. 

This volume by an eminent professor of history in the University of Vienna 
consists of a series of lectures, delivered at the University of Oxford, giving a 
survey of the diplomatic history of the great European Powers from the 
Franco-Prussian War to the World War, with emphasis on the foreign policy 
of Great Britain. The lectures are based on publications of German and 
British documents and unreserved access to the archives in Vienna. After 
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pointing out the two great principles of the British foreign policy, namely, 
to maintain a balance of power between the Continental countries and to 
prevent Belgium from passing into the permanent possession of the strongest 
Continental Power, the author shows the application of them as he describes 
the main diplomatic incidents of the period. He reviews, on the basis of 
published documents, the Triple Entente of 1873, the Congress of Berlin, 
the Dual Alliance, and the Triple Alliance of 1882. By these arrangements 
Bismarck thought that he had secured Germany against aggression on the 
part of France, who was smarting under the loss of Alsace-Lorraine. 

Then came the colonial expansion of the Powers in Africa, the three- 
cornered agreement of 1887 between England, Italy and Austria-Hungary for 
the maintenance of the status quo in the Mediterranean and Black Seas, the 
Franco-Russian Entente of 1891, followed by the military convention of 
1892. With some exceptions there was an evident aloofness on the part of 
England, although she did not hesitate to insist on the protection of her rights 
and the advancement of her interests. It was not until the late nineties that 
England, apparently feeling her isolation, cast about for an alliance with 
Germany and Russia. Making no headway in these directions, she turned 
for another ally to Japan as an anchor to the windward in the event of a war 
against Russia. The special significance of the Anglo-Japanese Alliance 
lay in the fact that England thereby ceased to follow the policy of splendid 
isolation which had been her course so many years and which was the result of 
realization that she could not be the mistress of the seas without strong allies. 

In the following period England’s policy was, apparently, first of all, to 
win France, to check Russia by means of Japan, to be friendly with Italy, and 
to induce or scare Germany to desist from threatening British sea-power and 
British interests in different parts of the world. The efforts to bring this 
policy to fruition are traced through the growth of the Triple Entente between 
France, England and Russia, supported by the Anglo-Japanese Alliance. 
These Powers brought within their orbit several smaller satellites—Spain, 
Portugal and some of the Balkan states. Professor Pribram believes this 
was a master stroke of British diplomatic genius, quite offsetting Bismarck’s 
success of the earlier decades. 

In the period 1908-1914, the author pictures the growth of the naval rivalry 
between England and Germany, the race in naval building which neither 
was able to stem, because all proposals for better understanding broke on the 
rocks of the refusal of Germany to change or modify the Tirpitz naval program 
unless England agreed to remain neutral in a possible war, which England 
declined to do in the face of increasing German armaments. Meanwhile 
events such as the annexation of Bosnia and Herzegovina, the Agadier inci- 
dent, the German Naval Bill of 1911, the strengthening of the Triple Entente 
by naval and other agreements, hardened the European Great Powers into 
two armed camps which needed only the blood of Sarajevo to inflame. 

L. H. 
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Zur Problematik der Heiligkeit der Vertrége. By Eduard Reut-Nicolussi. 

Innsbruck: Wagner, 1931. pp. iv, 200. 

The author has subjected to critical examination the historical and present 
effect of the clause rebus sic stantibus in international law. He has analyzed 
a vast amount of literature and experience in an endeavor to find the com- 
promise between the principle pacta sunt servanda and the principle that 
treaties must be changed when obsolete or obsolescent—but peacefully if at 
all possible. The fact that international law has created no machinery to 
effect those changes which time and circumstances require in treaties imposed 
by preponderant force, especially many peace treaties, has made it necessary 
for states to rely upon their own strength to effect release from intolerable 
conditions. The voidability of treaties imposed under duress is as natural 
as the similar voidability of private contracts, except that in the case of 
treaties, forcee—in the absence of negotiation—has often been necessary to 
manifest this fundamental truth. There is no sacredness to treaties imposed 
by force, and the first feeble recognition of the necessity of substituting group 
consent and pressure for unilateral force is to be found in Article 19 of the 
Covenant of the League of Nations. But that article leaves its method of 
execution very much in doubt, and whether it will ever work is an open ques- 
tion. The author estimates the chances of success sagaciously. So long as 
certain Powers insist on the maintenance of an unhealthy status quo under 
which the entire world suffers, the old methods of changing or attempting to 
change unbearable treaties will probably have to be pursued. No joint guar- 
anty of such a status quo is ever likely to work. It is the function of a 
rational legal order to make unnecessary the traditional methods of effecting 
changes. The author’s doubt of the primacy of international law over 
national law must be due to overemphasis upon those aspects of international 
life in which international law is silent or vague or unenforced. Where it is 
recognized as law, the doubt can hardly be justified, and even occasional 
violations must not be given undue weight. In his many-sided consideration 
of a problem which lies so close to the factors making for peace or war, the 
author has made a distinct contribution. 

Epwin M. Borcuarp 


War and Diplomacy in the French Republic. By Frederick L. Schuman. 
Introduction by Quincy Wright. New York: McGraw-Hill, 1931. pp. 
xvii, 452. Index. $4.00. 

This treatise on the control of foreign policy in France belongs to the group 
of studies inaugurated at the University of Chicago—one in the field of civic 
training initiated by Professor Charles E. Merriam, and the other in the field 
of the causes of war initiated by Professor Quincy Wright. Undoubtedly, the 
studies appearing under these auspices are to be regarded as among the most 
significant contributions of American scholars to our understanding of in- 
ternational and comparative government. 
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Dr. Schuman’s study undertakes an appraisal of the origins and determina- 
tion of foreign policy in the Third Republic. It is divided into three parts. 
Part 1 briefly outlines the constitutional structure for the control of foreign 
policy, and presents pertinent facts regarding the organization of the Quai 
d’Orsay and the direction of French diplomats in the field. Part 2 describes 
the constitutional machinery at work. Treating a selection of diplomatic 
episodes as “cases,” the author seeks to elucidate the actual functioning of 
the foreign office and parliament. The “cases” are grouped under the heads 
of: (1) acquisition or loss of territory, (2) alliances and treaties, and (3) war, 
interventions and other coercive measures. Among other episodes, attention 
is devoted to the taking of Tunis, the French policy in the Far East, the Dual 
Alliance, the entent cordiale, the outbreak of the World War, and the occupa- 
tion of the Ruhr. Part 3 includes a study of the dynamics of foreign policy 
with particular emphasis upon the forces making for war and peace. The 
technique of diplomatic procedure is treated under the heads of: (1) treaty- 
making, (2) the initiation of war, and (3) the formulation of foreign policy. 

The book forms a counterpart to another penetrating study undertaken 
under the editorship of Professor Merriam, namely, France: A Nation of 
Patriots, by Carlton J. H. Hayes. Professor Hayes offers a study of the 
agencies whereby French national psychology is developed and fortified. 
He considers the various institutions, such as the schools, the churches, the 
press, the radio and cinema and the national societies which contribute to the 
formation of French nationalism. Dr. Schuman, on the other hand, presents 
a study in constitutional dynamics. He devotes his attention to the political 
expression of French nationalism. He analyzes the political, economic and 
emotional motivations of French foreign policy. 

Like other adherents of the new school of political science, the author 
recognizes the obvious fact that constitutional forms do not predestine the 
character of foreign policy. While the constitution may act as a limitation 
upon legislature and executive, nevertheless the origin of foreign policy is to 
be found in great underlying forces, such as the national concept of the per- 
sonality of the state and the economic and political interests of the various 
groups which contend for mastery of the government. In particular, Dr. 
Schuman calls attention to the economic connections which partly account for 
the acts of such politicians as Tardieu and such fonctionnaires as the renowned 
Berthelot. He goes far in his contention that constitutional limitations do 
not control foreign policy. He even holds that the control of the chambers 
over the initiation of war is almost negligible. Perhaps this position is some- 
what overstated. Admittedly, on the eve of war, and during the actual con- 
duct of war, parliament has little voice. Nevertheless, in the long run, the 
chambers, through their ability to vote down ministries and to make budgetary 
grants, mould the foreign policy of France as do the legislatures in all other 
parliamentary governments. 

In any case, in the struggle for power, the author finds that politicians, leg- 
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islators, privileged economic groups, and the “servile” press, as well as civil 
servants and diplomats, play a réle in the great game of Realpolitik resulting 
in policies of financial nationalism and imperialism bordering sometimes 
upon peace and sometimes upon war. When the game is played too strenu- 
ously in competition with the same interests in other states, the result comes 
dangerously near, if not actually leading, to armed conflict. This much, at 
least, we know regarding the causes of war. 

Dr. Schuman’s study, in some pages, shows signs of hasty construction. 
Surely the author does not intend to imply, as his words seem to indicate, that 
French ministers are amateur politicians (p. 343). They may be amateur 
administrators, but they are past masters of parliamentary tactics and policy- 
forming procedure. Granting minor errors, the book is an admirable con- 
tribution to the study of foreign office technique and of the forces governing 
the formulation and execution of foreign policy in one of the most important 
units in the European states system. 

KENNETH COLEGROVE 


The Hague Court Reports (Second Series). Edited, with an Introduction, 
by James Brown Scott. New York: Oxford University Press, 1932. pp. 
lvi, 284. Appendix. Index. $2.00. 


This is the second volume of the Hague Court Reports edited by Dr. Scott, 
the first volume appearing in 1916. Both volumes contain only the decisions 
of the Permanent Court of Arbitration and reports of the International Com- 
mission of Inquiry established by the Hague Conventions of 1899 and 1907. 
Since the appearance of the first volume, four cases have been decided by the 
court and one case examined by the Commission of Inquiry. The volume 
contains under each case a syllabus, the text of the award or the report, and the 
agreement for arbitration or inquiry. There is also a tabular statement of 
awards and reports contained in both volumes, and an appendix of the texts 
of the awards and reports in the original language when this was not English. 
For the convenience of the reader, a list of official publications and documents 
relating to the cases is also added. Dr. Scott’s very interesting introduction 
not only brings out the important points in the decisions, but gives something 
of the setting and atmosphere of the cases. 

The cases of Expropriated Religious Properties between France, Great 
Britain, Spain and Portugal, deal with the question of the seizure of Catholic 
Church properties by the new Government of Portugal during the revolution 
of October, 1910. It was alleged that these properties had been acquired in 
contravention of the laws of Portugal forbidding the acquisition of property 
by or for religious bodies, but through the negligence, connivance or informal 
permission of the Portuguese authorities. The claims were generally allowed 
when nationality and ownership were proved. 

The case of the French claims against Peru harks back to the days of the 
War of the Pacific between Peru and Chile, and the time when dictators were 
exercising the functions of the government in the former country. The lia- 
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bility of Peru for their actions had been established by the courts of Great 
Britain and Belgium and by the celebrated Franco-Chilean Tribunal at 
Lausanne, and the present arbitration was one of accounting rather than of 
law. 

The Norwegian ship claims against the United States involved an impor- 
tant question—the right of a nation to requisition in time of war not only 
neutral ships under construction, but also contracts to build ships not yet 
begun. The tribunal held that the requisition was in accord with interna- 
tional law, but that private property in ships, materials and contracts may not 
be taken without just compensation. The American Commissioner dissented 
from the award, and the United States refused to regard it as a binding 
precedent, but paid the award in full. 

The Island of Palmas case between the United States and the Netherlands 
tested the question whether claim to the island could be based upon discovery 
(without occupation) taken in conjunction with the theory of contiguity of 
territory. The arbitrator, Max Huber, held in effect that discovery without 
effective occupation was insufficient and that title by contiguity had no foun- 
dation in international law. He held that the unchallenged acts of sov- 
ereignty by the Netherlands from 1700 to 1906 made the island a part of her 
territory. 

In the Tubantia case the Commission of Inquiry reported on the sinking of 
a Netherlands merchant ship by torpedo during the World War. The com- 
mission found that the torpedo was launched by a German submarine, but 
could not determine whether the act was knowingly or mistakingly committed 
by the commander. 

Lester H. WooLsEy 


Untersuchungen zum Internationalen Fremdenrecht. Grundsdtze interna- 
tionaler Rechtsprechung tiber die Prinzipien des Fremdenrechts, insbe- 
sondere das Problem des vélkerrechtlichen Schutzes von Individualrechten. 
By Dr. Peter A. Steinbach. (Heft 19 of the Bonner Rechtswissenschaftliche 
Abhandlungen.) Bonn u. Kéln: Ludwig Roéhrscheid, 1931. pp. 134. 


This is an important contribution to an important subject. The author 
examines the question whether the alien has definable fundamental rights in 
international law of which no state can deprive him and what, if any, these 
rights are. He seeks to reach his conclusions inductively by invoking and 
analyzing some 17 decisions of international tribunals, mainly of the Perma- 
nent Court of Arbitration (Portuguese church disestablishment, U. 8.-Norway 
ship requisitions), the Permanent Court of International Justice (Chorzow 
case), the United States-Mexican General Claims Commission of 1923, and 
the Mixed Arbitral Tribunals dealing with the agrarian reform cases, with a 
view to determining whether and to what extent the protection of private 
property is among these fundamental “international” rights. Each decision 
is examined in the light of the comments of scientific writers and other rele- 
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vant opinions. Perhaps the author’s main theses are (a) that there is an 
“international standard of treatment” to which each state must conform, 
under penalty of international responsibility, and (b) that expropriation 
of aliens’ property, if in the public interest, may be effected without full 
compensation. 

In sustaining the first thesis the author has the support of considerable 
judicial and scientific opinion. And yet, it is a misleading half-truth. To 
convert the requirement of conformity with elementary principles of civilized 
justice into an “international standard of treatment,” and then into a right 
to own private property, preferably unqualified, is calculated to create dan- 
gerous confusion and to assume a definite established category of substantive 
rights protected by international law, when in fact none such exists. The 
method exemplifies the fallacious consequences of generalization. In the 
attribution of substantive rights international law leaves to each state the 
widest range of liberty, and seeks to limit that liberty only when the method 
of depriving the alien of what he has (a) strikingly violates the municipal 
law, (b) constitutes a discriminatory affront, or (c), assuming equality be- 
tween alien and national, is so shockingly brutal that the universal sense of 
civilized justice is offended. Needless to say, very few acts of state can ever 
be deemed to fall within (c), and certainly the nondiscriminatory diminution 
or even expropriation without compensation of private property is not among 
them. The unimpaired possession of private property, after what the world 
has seen since 1919, can hardly any longer be deemed an inherent element of 
“civilized justice,” if it could ever have been so considered. Aliens were once 
denied the right to own property, and to this day many rights of property 
are commonly denied them. The American objection to the Mexican legisla- 
tion was to its retroactivity, not to the principle of restriction. But every 
law probably has some retroactive effects in changing legal relations, and the 
question for international law is whether the change is discriminatory in fact, 
if not in words, and whether the method of change is in conformity with 
municipal law and for bona fide public good, rather than for spoliation. The 
rest is matter for negotiation. To erect out of the requirements of procedural 
civilized justice a code of substantive rights which international law imposes 
on all states and enforces by intervention is an undertaking fraught with 
hazardous implications. 

In contending for his second thesis that international law does not require 
full compensation for property taken for the public use by eminent domain, 
the author meets the opposition of much authority. And yet, when the cases 
are analyzed, it will be found that the judicial limitations imposed on not 
fully compensated takings arose out of contract, municipal law, or treaty. 
The permitted spoliations of the post-war treaties led not only to a regrettable 
general disrespect for private property, but also induced certain countries to 
seek by disguised measures to circumvent the bounds set by treaty, to which 
they were held, however, by subsequent arbitral awards. Generalizations 
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to the effect that international law does not permit any taking or impairment 
of private property of aliens without full compensation must be taken cum 
grano salis and with so many (police power) qualifications that they are de- 
prived of all value. In this respect, the author exhibits a fine sense of legal 
discrimination, and, in his critical analysis of the many opinions he considers, 
has made a noteworthy contribution. Such generalizations as “respect for 
vested rights” or “treatment in accordance with international law” are so 
vague as to be misleading and confusing. In all cases, the first reference must 
be to municipal law and then to the question of (unwarranted) discrimination 
and bona fides. If the method of deprivation is outrageous, probably equality 
between national and alien will not make it privileged. But in the absence 
of violation of local law, contract, or treaty, demonstrated bona fide equality 
casts a very large burden of proving uncivilized practice upon the injured 
alien or his state. 

The author has missed some of the American literature on his subject, and, 
perhaps intentionally, has disregarded diplomatic correspondence. The dis- 
cussion of the relation between international law and municipal law in 
Germany, since the Weimar Constitution, will be useful to a comparative 
study of thistopic. In seeking to determine the extent to which international 
law impinges on the rights of aliens and controls municipal law, the author 
has shown critical acumen and perspicacity. The proofreading throughout, 
particularly of passages in languages other than German, is disconcertingly 
defective. 

Epwin M. BorcHarp 


Die Rechtsstellung der de-facto-Regierung in der englischen und ameri- 
kanischen Rechisprechung. By Dr. Hans E. Stille. Berlin: W. Rothschild, 
1932. pp.108. Rm. 4.80. 

In this thoughtful little monograph, published in the series of International- 
rechtliche Abhandlungen of Professor Kraus, the young author analyzes the 
decisions of English and American courts dealing with the legal status of 
de facto governments. He discusses the subject, after a comparison with 
Continental concepts of the term, under the head of definition of de facto 
government, the dependence of the courts on the position of the executive, 
the validity of legislative and administrative acts of the unrecognized de facto 
government, the capacity to sue and be sued, and the retroactive effect of 
recognition. 

While reporting faithfully, his attitude is critical. For the European 
reader, his analysis will be informative; for the American and English reader, 
his criticism of the decisions of the courts, especially with reference to the 
effect of the decrees of the Soviet Government and its right to sue on its own 
claims, should be very helpful. He perceives clearly that the factor of non- 
recognition has in several cases been given improper weight as a deterrent to 
giving effect to Soviet decrees or to permitting that government to sue. He 
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deprecates the failure of the courts to observe that the existence of a govern- 
ment may be established in the absence of its recognition, and that, where 
there is no dispute between contending factions for the possession of power, 
the existence of a foreign government, provable like any other fact, is deter- 
minative of the authenticity of its acts and their unreviewability in municipal 
courts. He correctly considers the doctrine of retroactivity as a device used 
to rectify a mistaken theory of refusing to give effect to the formal acts of 
unrecognized governments. The subject has been unduly complicated by 
chameleonic uses of the term de facto, which has been applied promiscuously 
to de facto authorities in the field, to governments not established by consti- 
tutional methods, and as an adjective to qualify recognition, a circumstance 
which has led to as much confusion in Europe as in America. The distinction 
between constitutional and international concepts should be kept clear, for 
a de facto government of a state is in international law the de jure govern- 
ment. It is a strange anomaly which has persuaded some courts to give 
greater effect to the acts of commanders (de facto authorities) in the field 
than to those of established governments simply because they were not rec- 
ognized. The author has helped to dissipate some of the haze surrounding 
the subject. 
Epwin M. BorcHarp 


Essai sur l’Histoire et la Situation du Sous-Marin en Droit International. 
By Joseph Trévily. Paris: Recueil Sirey, 1931. pp. xvi, 251. Fr. 40. 


This book by a French author surveys the history of the development of the 
submarine before the World War, its employment during that war and its 
present status under international law, as an instrument of maritime warfare. 
After reviewing the discussions which took place at the Hague Peace Con- 
ferences relative to the use of the submarine, the author summarizes in turn 
the various orders and protests which followed its introduction during the 
World War, and discusses the naval operations in which it was employed for 
the destruction of both enemy and neutral commerce. In the second part of 
his book he analyzes the naval clauses of the treaties of peace, the discussions 
at the Washington and London Conferences, and summarizes the positions 
of the Powers there represented in regard to the proposed abolition of the 
submarine. 

The third part of his work deals in the main with the question of the 
legitimacy of the submarine, in the light of the present rules of international 
law, as an arm for destroying enemy prizes (both warships and merchant- 
men), for attacking neutral commerce, and for the purpose of blockade. 
Most persons will agree with his conclusion that an armed submarine is a 
perfectly legitimate naval weapon when employed in accordance with certain 
well recognized rules governing the destruction of prizes and the main- 
tenance of a lawful blockade. As for commercial submarines, they likewise 
are legitimate, provided that when they are in territorial waters they con- 
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form to the rules of the pact relative to navigability on the surface and 
observe any other regulations which may be in force governing their entry, 
sojourn and departure. 


J. W. GARNER 


Die Verteidigungspflicht der Gliedstaaten des Volkerbundes. By Dr. Paul 
Weber. Zurich: Leeman & Co., 1932. pp. 224. Rm. 5.30. 


This book deals with a subject which should interest the Japanese Gov- 
ernment very much at the present moment. It considers the duty, rather 
than the right, of self-defence under the Covenant of the League of Nations. 
Article 8, says the author, recognizes both armament and disarmament; the 
formula is “minimum armament means maximum disarmament.” Article 8 
demands the maintenance of some military force; but whereas under general 
international law defence is a one-sided right, under the League Covenant 
national security is of significance not merely from a military but from a 
juristic viewpoint. Before the Covenant, the right to military strength was 
derived from sovereignty; today, the right exists only for the specified pur- 
poses of the Covenant, which means the maintenance of peace. Article 8 sets 
up a duty both to arm and to disarm; it means a guarantee of national safety, 
as does also Article 10. From this point, the different duties of a state de- 
fending itself and a state participating in League sanctions are intensively 
studied. 

The first part of the book deals with the problems above stated; the second 
part with the special position of neutral Switzerland; the third with possible 
revision of the Covenant, including its adaptation to fit the Pact of Paris. 
The reviewer feels some uncertainty as to what the author is trying to prove, 
over this wide field; but he has found much interesting commentary on im- 
portant portions of the Covenant, and their relationship to general inter- 
national law, and to such theories as the doctrine of necessity, the place of 
neutrality today, and other matters. The book contains a bibliography (with 
omissions), but no index. 

EAGLETON 


BRIEFER NOTICES 


Annuario di Diritto Comparato e di Studi Legislativi. (Roma: Palazzo di 
Giustizia, 1927. 7 vols. to 1931.) Italy has joined the ranks of countries 
manifesting a scientific interest in the law of other countries. As Professor 
Galgano, the distinguished Secretary-General of the Istituto di Studi Legis- 
lativi, says, in his introduction to Volume 1 of the recently inaugurated 
Annuario di Diritto Comparato e di Studi Legislativi, published by the In- 
stitute in Rome, knowledge of the law of other countries is one of the most 
helpful means of fructifying the development of national law. In the seven 
volumes of the Annuario thus far published, contributions are made by lawyers 
in the several countries of Europe (together with a few non-European) on the 
legislative developments in their respective countries during recent years. 
The national reports submitted deal also with the national legal bibliography 
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of the period covered, and with notes on court decisions and book reviews. 
Part 1 of each Annuario (sometimes a separate volume) is largely devoted to 
scientific articles on foreign law and legislation. Part 2 surveys legislation, 
and Part 3 decisions, including decisions (in Vols. IV-V) of the Mixed Arbitral 
Tribunals. Detailed indices facilitate the use of the Annuarios. 

Naturally in a work of such ambitious proportions, the value of the in- 
dividual contributions varies, notwithstanding the effort to follow a uniform 
outline. Moreover, the fact that the contributions are published in Italian 
tends to diminish their utility for non-Italians, who have better access to other 
languages. Opinions will vary on the importance of some of the doctrinal 
articles. But there can be no difference of view on the utility of the legisla- 
tive and bibliographic surveys and of the notes on decisions. The question 
merely arises whether such vast collaboration as such an annual requires might 
not be undertaken more effectively for the entire world by some central or- 
ganization in a more widely diffused tongue and thus coordinate more effi- 
ciently the diverse efforts of institutions in several countries dealing with 
various aspects of the field. I speak now merely of the source material 
covering legislation and judicial decisions, and including bibliography. Some 
division of labor in analyzing and digesting this growing mass of material 
might well be justified. Until some such central organization, properly 
financed and equipped, makes its appearance, we must be grateful for the 
self-sacrificing labor performed in Italy by Professor Galgano and his col- 
laborators in the Institute of Legislative Studies. Epwin M. BorcHarp 


Die Bedeutung des Partetwillens im Internationalen Privatrecht. By Dr. 
Wilhelm Haudek. (Berlin: Julius Springer, 1931. pp. iv, 119. Index. Rm. 
9.60.) The extent to which the express or implied agreement of the parties 
may affect, if not actually govern, the system of law to be applied to their 
transactions is one of the most perplexing problems of private international 
law. Dr. Haudek has written a monograph full of meaty discussion, in which 
he combats the tendency of courts, especially in France and Germany, to allow 
too great freedom in the choice of law. He attempts to draw the limits within 
which free choice is properly permitted. He refers not only to European 
doctrine and decisions, but also to cases in the English and American courts. 
The book shows painstaking analysis and adds to a growing literature which 
may ultimately prove to be a corrective of the present tendency. A.K.K. 


Pan-Sovietism. By Bruce Hopper. (Boston: Houghton Mifflin Co., 1931. 
pp. xiv, 288. $2.50.) Professor Hopper’s book comprises the eight brilliant 
lectures given by him before the Lowell Institute in 1931. It is an extremely 
readable volume, in which the author takes his reader through a discussion 
of the Russian land and people, the economic set-up of pre-war Russia, the 
revolution, the political and economic control of the country under the Soviets, 
the Five-Year Plan, and the human side of the communist experiment. The 
last chapter is entitled, ‘The World Issue,” and in it the author treats of Russia 
as the socialist camp, the United States as the capitalist camp, and the East, 
1.e., primarily China, as “no man’s land.” His thesis is that in this “no man’s 
land” the two systems “will meet in conflict.” The author lived in Soviet 
Russia in 1926-1928 and has frequently re-visited the country since then. 
In his discussion of the changing reality of the Soviet régime he draws abun- 
dantly upon personal experience. One does not have to agree with all of his 
interpretative passages or with his basic thesis as to the international implica- 
tions of Pan-Sovietism to enjoy reading the book and derive profit therefrom. 

Lro PasvoLsKY 
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Les études du droit international en Allemagne aprés la guerre. By Ger- 
hard Jacob. (Coimbra: Coimbra Editora, L.4*, 1931. pp. 23. Tables.) 
A short but useful survey of German studies and research in international 
law since the World War. Brief accounts are given of important German 
institutes and associations, of the development of modern doctrines in Ger- 
many, of the interest manifested and publications issued in the various fields 
of international law, and of university courses offered in those fields. The 
survey contains several tables listing the university courses and instructors in 
international law, together with other interesting material. AT. Gh: 


Droit Naturel et Droit Positif en Droit International Public (Etude de 
Méthode). By Dr. Hans K.E.L. Keller. (Paris: Recueil Sirey, 1931. pp. 
viii, 94. Fr.24.) The principal point in this little book is the establishment 
of a distinction between static and dynamic natural law. Static natural 
law reduces reality to a system, but in so doing divorces itself from reality. 
Dynamic (empiric-realistic) natural law reconciles actual law with political, 
economic, and moral necessity, with due reference to material possibility, 
and thus offers the only true method of developing existing law. This 
dynamic natural law is not law actually in force, as is static natural law. In- 
ternational law—indeed all law—is founded on the need and desire for peace, 
not on pure reason or morality, and must be autonomous (t.e., voluntarily 
accepted) and not heteronomous (2.e., imposed). It ought to be revised, not 
by force, but by dynamic natural law which must, almost ex hypothesi, be- 
come the true law. As Professor Roger Bonnard says in his preface, the 
book is rather hard reading, but as he also says, it provokes reflection. 

Puiuip C. Jessup 


The Exchange of Minorities: Bulgaria, Greece and Turkey. By Stephen 
P. Ladas. (New York: Macmillan Co., 1932. pp. xvi, 849. Index. $6.00.) 
In this book the author has not contented himself with a superficial examina- 
tion of the general principles and results involved in the exchange of mi- 
norities between Greece and Turkey and Greece and Bulgaria, provided for 
respectively in the Convention of Lausanne of January 30, 1923, and the Con- 
vention of Neuilly of November 19, 1919, but has made a painstaking investi- 
gation of the machinery set up by these conventions, has shown how the 
international commissions created by them exercised their functions, has 
discussed the settlement of minorities in their countries of destination, and 
thrown light on all of the difficulties, of financial or other character, which 
arose from time to time. Although the book deals with past transactions, 
it is of more than academic interest, for many minority problems remain 
unsolved. The experience gained from the two conventions of exchange is 
of great value for the determination of the feasibility of the adoption of similar 
measures in the future. The most significant conclusion reached, with which 
the undersigned is in agreement, is that the conventions themselves were 
inadequate, and that the exchanges of population could not have been carried 
out with any degree of success without considerable supplementary efforts of 
the countries involved. Of these Greece has been compelled to assume the 
heaviest burdens, since the increase of her population resulting from the move- 
ments of minorities was so great as to make it doubtful if her power of absorp- 
tion was sufficient to meet the emergency. She has achieved success, but at 
great financial cost. Cuar.es B. Eppy 
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Occupation allemande et Guerre totale. By L. Pauly. (Nancy: Société 
d’Impression Typographiques, 1930. pp. xii, 579. Fr. 50.) After a pre- 
liminary sketch of the economic and administrative régime established by the 
Germans in the occupied regions of France during the World War, the three 
parts of this book describe the requisition of goods (money, food, raw ma- 
terials of industry) and persons (especially laboring men and women), and 
the realization of the German ideal of “ compulsory service, a nearly complete 
communism and the negation of international law.” However faulty may be 
the author’s statement and interpretation of the facts of the German occupa- 
tion of eastern France, it is reassuring to find him stressing the importance, 
not so much of past history as of future reformation in the international law 
of war relating to occupied enemy territory. The many and varied abuses 
which he underlines should certainly be, at the very least, expressly placed 
outside the law. To those interested in the attempt thus to keep in leash the 
dogs of war, this is an enlightening and suggestive book. Its usefulness to 
those interested in the larger, and probably the only hopeful, task of prevent- 
ing such abuses by abolishing war altogether, is merely to serve in terrorem. 

I. 


Della Applicazione del Principio di Nazionalita ai Popoli di Civilta non 
Europea. By Pasquale Pennisi. (Padua: Cedam, 1931. pp. xx, 100. Lit. 
14.) In this doctoral thesis the author defines a nation as a people of the 
same blood, language, and territory, and declares that it, like the family, is a 
divinely ordained institution. In international society the nation is a “juridic 
person” with inalienable rights comparable to the individual in national 
society. The principle of juridic personality does not necessarily imply the 
capacity to conduct one’s own affairs. As minors may be legal wards of 
guardians who act for them, so, according to Article 22 of the Covenant of 
the League of Nations, certain non-European nations are placed under the 
tutelage of European states of more advanced civilization. The colony, 
the colonial protectorate, and the zone of influence, as at present organized, 
infringe the juridic personality of the nation, but the international mandate 
does not. Italy should take the lead in a movement to have all colonies 
raised to the status of international mandates. The thesis closes with the 
inevitable pwan to Mussolini. There is a brief bibliography, chiefly of 
French and Italian sources. Mary Lois RayMonpD 


The thesis of Dr. J. M. Spaight in his new book An International Air Force 
(London: Gale & Polden, 1932, pp. viii, 115) seems to be that ‘‘ Air power 
will clear the way for the acceptance of the new order of ideas.” In this 
new order, security will to a large degree rest upon air force. Dr. Spaight 
sees soundness in the French proposal submitted to the Disarmament Con- 
ference at Geneva. He looks to air power organized in the service of peace 
and finds in “its mobility, its penetrativeness, its stopping power’ an ideal 
“instrument for suppressing war.’’ He does not anticipate an immediate 
universal acceptance of an international air force, but the possibility of the 
progressive development of regional systems for defensive security. Coming 
from one who has contributed so much to the understanding of the functions 
of air forces in relation to the conduct of war, this brief statement of the 
possibilities involved in an international air force is most suggestive. 

G. 
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Japan and America. A Journey and a Political Survey. By Henry W. 
Taft. (New York: Macmillan Co., 1932. pp. viii, 359. Index. $3.50.) 
The subtitle of this book indicates the division of the subjects, which are 
really two separate books about Japan. The account of the journey of a 
good-will mission to Japan in 1920, which comprises the first hundred pages, 
is of less interest to the student of international relations than the balance of 
the book which discusses Immigration, the Gentlemen’s Agreement, the 
Twenty-One Demands, the Washington Conference, the Manchurian Con- 
troversy of 1931-32, and the Shanghai Affair. The account of the two last 
named incidents is not carried beyond the first quarter of 1932. The author 
is disposed to think well of Japan: “‘the diplomatic history of the last eleven 
years has shown that there is no substantial basis for the suspicion of Japan’s 
motives.” (p. 49). The discussion of political questions which follows the 
narrative of the journey is judicial in tone and objective. The official docu- 
ments are used almost exclusively as the source material and there is an in- 
teresting collection of documents as appendices. Mr. Taft concludes that 
the prosperity of our trade relations with the East depends upon maintaining 
friendly relations with Japan, but he approves the Stimson policy even 
where the latter has exposed the legal and moral weaknesses of the Japanese 
position since last September, 1931. Running through the latter part of the 
book there is a very incisive discussion of the contrast between the policies of 
the United States and of the League. TyLeR DENNETT 


Colombia y los Estados Unidos de América. By Antonio José Uribe. 
(Bogota: Imprenta Nacional, 1931. pp. lv, 443. $4.00.) This book is in the 
nature of a memoir on canal diplomacy. It consists largely of extracts from 
addresses, articles, and state papers which were the product of the author’s 


pen during a period of more than three decades dating from the latter part of 
the 19th century. A long introduction provides an historical background 
and summarizes the whole diplomatic story. Then follows an address de- 
livered by Dr. Uribe in 1897, the closing words of which reflect the spirit of 
the man and of the book. “Our policy in relation to them [the United States] 
must always be,” he declared, ‘as it has been until now, and with greater 
reason must be in the future, one of cordial understanding and codperation 
and of mutual esteem and confidence.” His attachment to this policy was 
sorely tried by the course of events. The intervention in Cuba filled him with 
misgivings, and he gave expression to his fears in a series of articles from 
which he quotes at length. He accepted the result, however, and as Minister 
of Foreign Relations prepared, in 1901, the instructions which were to guide 
the Colombian representative in Washington in negotiating a canal conven- 
tion. He urged the Colombian Senate for reasons of policy to approve the 
instrument finally agreed upon, the Hay-Herran Treaty; but when that body 
voted adversely, he defended its action on legal grounds. On the other hand, 
he felt that the United States, called by every consideration to be Colombia’s 
best friend and protector, committed a grievous wrong by interfering in 
Panama. Yet Dr. Uribe counseled forbearance, and in the end had the 
satisfaction of seeing his policy justified by reparation and the restoration of 
friendly relations. The book is a distinct contribution to the study of inter- 
American relations. JosePH B. Lockey 


Essai sur Le Droit International Privé Américain. By Pierre Wigny. 
(Paris: Recueil Sirey, 1932. pp. iv, 240.) This is a critique of the American 
Law Institute’s Restatement of Conflict of Laws. It contains a searching 
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analysis and comparison of the views and theories embodied in the Restate- 
ment with those of the Continental jurists, especially as expressed by Professor 
Pillet, the English views of Professor Dicey, and certain more radical Ameri- 
can views as represented by Professor Lorenzen. The author, who has studied 
extensively in this country, has become sufficiently familiar with the juristic 
bases of the common law to be able to approach a common law exposition of 
legal problems with sympathetic comprehension. He is, however, still so 
much of a “civilian” as to consider of cardinal importance the logical com- 
pleteness, consistency and symmetry of the legal theory back of any formula- 
tion of rules, and to condemn the more liberal methods in which resort is 
freely had to pragmatic considerations of convenience and social justice. 
While criticizing the Restatement in certain details, he prefers it to any of 
the other systematic expositions of international private law, especially in 
its insistence that each jurisdiction is to apply its own rules of conflict of laws, 
treating the foreign law as a relevant fact, but giving it no effect ex proprio 
vigore. He argues ably, if somewhat repetitiously, in support of this pref- 
erence. To our members this work is of value as a scholarly study of the 
common law rules of conflict of laws as seen from the detached standpoint 
of a civilian familiar with both systems. Howarp THAYER KINGSBURY 


A Guide to Diplomatic Practice. By Sir Ernest Satow. 3rd ed., revised by 
H. Ritchie. (London, New York, Toronto: Longmans, Green & Co., 1932. 
pp. x, 519. Index. $12.50.) This is the kind of book of which suc- 
cessive editions are justified. Sir Ernest Satow’s original work was pub- 
lished in 1917, and a second edition appeared in 1922. The third edition is 
much revised and happily compressed into one volume instead of two. 
Much of the material has been modernized, though a sufficient distinction 
is not yet drawn between current and past practice. Unfortunately, how- 
ever, citations are frequently lacking to documents from which excerpts are 
taken, and one might wish for a more exhaustive study of recent literature. 
The emphasis throughout is placed on British practice. Chapters have 
been added on the British Commonwealth of Nations and on the League of 
Nations, though a fuller treatment of the latter might have been given. On 
the whole, though the volume cannot serve many needs of the lawyer, it is 
certainly the best single guide in the English language, and an excellent 
vade mecum for the diplomat. 

La Société des Nations et la Révision des Traités. By Albert Wigniolle. 
(Paris: Rousseau & Cie., 1932. pp. viii, 324. Fr. 40.) This is one of the 
now numerous doctor’s theses on Article 19 of the Covenant of the League of 
Nations. The writer contends that Article 19 is a consecration of the prin- 
ciple of the clausula rebus sic stantibus (p. 45), which, however, he interprets 
to exclude territorial stipulations (p. 150). He is disposed to give great im- 
portance to the article as working a “veritable revolution” in international 
relations (p. 293), and he is opposed to the suggestion frequently made that 
competence in respect of revision of treaties should be taken from the As- 
sembly and conferred on the Permanent Court of International Justice. The 
study is based on a competent survey of the existing literature. 

Shufeldt Claim. Claim of the United States of America on behalf of P. W. 
Shufeldt v. The Republic of Guatemala. The Department of State, Ar- 
bitration Series No. 3. (Washington: Government Printing Office, 1932° 
pp. xv, 913. $1.50.) The new publication policy of the Department 
of State has begun to bear fruit. In the past, records of international ar- 
bitrations have usually been incomplete, fugitive, and difficult to trace. 
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The establishment of the arbitration series is a most welcome innovation, and 
this third number in the series sets a standard which ought to be followed in 
every arbitration to which the United States is a party. Mr. Richard W. 
Flournoy, Jr., Counsel for the United States in this case, is to be congratu- 
lated on an important addition to the literature of international jurispru- 
dence. The volume contains Mr. Flournoy’s report, the exchange of notes 
under which the arbitration was conducted, the cases, replies, and arguments 
submitted on behalf of the two governments, the decision of the arbitrator of 
July 24, 1930, and record of the proceedings. Similar volumes in con- 
nection with future arbitrations would be welcomed by every worker in the 
field of international law. 
Man.ery O. Hupson 


Beroep op Volkenrecht vdéér 1667. By L. V. Ledeboer. (Amsterdam: H. 
J. Paris, 1932. pp. viii, 172. Index.) This doctor’s thesis on “References 
to the Law of Nations before 1667” is little more than an enumeration of 
certain such references found by the author. It is avowedly not exhaustive, 
dealing only with printed documents. One has the impression that much 
more material was found than had been anticipated, and that the choice of 
what should be used rested upon grounds of convenience. Of much more 
value from a scholarly point of view would have been a critical examination 
of all documents available for a definite period, which might have been ez- 
pected to mention international law. Conclusions might then have been 
drawn from the presence or absence of such references. As it is, the author 
enumerates, with a running historical comment, instances where international 
law has been referred to, grouping them under such headings as Sovereignty, 
Tolls, Diplomatic Privileges, Freedom of the Seas, Treaties, Wreck, Neutral- 
ity, and Piracy. The work may not be without merit, but it is distinctly as 
a point of departure, not a goal. 

Der amerikanisch-hollindische Streit um die Insel Palmas vor dem 
Stdndigen Schiedshof im Haag. By Walter Fuglsang. Aus dem Institut fir 
Internationales Recht an der Universitat Kiel. Heft 17. (Berlin: Georg 
Stilke, 1931. pp.148. Rm.7.) Thisisa critical review of the Palmas Island 
Arbitration between the United States and the Netherlands, before the Per- 
manent Court of Arbitration at The Hague. The author feels that but 
slight consideration had been given to this conflict of issues, which, although 
centered about an infinitesimal subject matter, involved nice legal issues, 
both theoretical and practical. As perhaps one of the last arbitrations to be 
conducted under the egis of the Permanent Court of Arbitration, it merited 
a careful analysis from the procedural as well as the material point of view. 
Two unusual factors are pointed out, the reference of the issue to a single 
arbitrator, and the limitation of the proceedings to written memoranda. This 
is attributed to the high cost of arbitration in relation to the slight intrinsic 
value of the subject matter—a rocky islet, partially flooded at high tide, con- 
taining roughly one and two-thirds square miles, with a population of between 
six and seven hundred colored inhabitants. Necessary as this sort of sum- 
mary procedure may have been under the circumstances, it imposed an undue 
burden upon the arbitrator, without much likelihood that his decision would 
have the whole-hearted approval of the parties. People still think along 
national lines, and in the absence of codified rules of international procedure, 
national conceptions must prevail. Unfortunately these national “norms” 
exhibit the utmost variance, particularly as between the Anglo-American and 
Continental doctrines, and in instances where international rules—those ap- 
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plied in the arbitration—are based on one of these conceptions, but applied to 
a state holding by the other, dissatisfaction is sure to arise. Although 
criticizing in theory the formalities of the arbitration, the author fully ap- 
proves of the decision by which the sovereignty of the Netherlands was 
recognized. The application of “intertemporal” legal concepts lead distinctly 
to the conclusion that mere discovery gave only an inchoate title, which could 
become complete only by subsequent occupation and exercise of jurisdiction. 
There was no proof that Spain had supplied this second requirement to the 
establishment of sovereignty. Hence the Treaty of Paris could not have 
transferred sovereignty to the United States, despite the fact that the geo- 
graphical designation of the ceded area included the Island of Palmas. 
ELEANOR WyYLLys ALLEN 


L’ Arbitrage dans la Société des Nations. By Berthold Falikmann. (Paris: 
A. Pedone, 1932. pp. vi, 158.) The adoption of the Covenant of the 
League of Nations in 1920 marked the beginning of a fundamental change in 
the status of arbitration as a procedure for the pacific settlement of inter- 
national disputes. Before the adoption of the Covenant, arbitration was a 
more or less voluntary procedure, regarded as an alternative to war, to 
which recourse might be had when a state did not wish to go to war. Since 
1920, and particularly since the adoption of the General Act in 1928, arbitra- 
tion has become a matter of obligation, a necessary alternative to other forms 
of peaceful settlement, a regulated and defined procedure for a certain class 
of disputes. The author first undertakes to show the external ‘“ organiza- 
tion” of arbitration as it has evolved in the League of Nations, and he 
examines in detail the provisions of the General Act. He then proceeds to 
analyze the legal character of arbitration and the differences between ar- 
bitration and judicial settlement, both in respect to the kinds of disputes to 
which each is best suited and in respect to the rules of law to be applied by 
the court. The discussion of the distinction between political and legal dis- 
putes is clear and convincing, as is also the discussion of the function of the 
arbitral court to decide disputes ex aequo et bono. 

La Codification du Droit International. By Constantin Maresh. (Paris: 
A. Pedone, 1932. pp. 180.) Following an introductory chapter setting 
forth the nature of codification and the constantly increasing necessity of it 
in order to put an end to the uncertainty of the law, the author surveys the 
work of individuals and of scientific associations, and then proceeds to 
examine, first, the codification of international law in America by the several 
Latin American and Pan American congresses and conferences, and then the 
efforts by the governments of Europe to secure the adoption of official rules 
of international law. The task of codification undertaken by the League of 
Nations is then examined, and criticism is offered of the preparatory work 
done by the League. Incidentally the three Harvard drafts of 1929 are 
described as ‘more theoretical than practical’ and as suggesting a method of 
avoiding conflicts of nationality which, if it had been presented to govern- 
ments, would have kept the conference of 1930 from ever meeting. Succeed- 
ing chapters are devoted to the procedure and work of the First Codification 
Conference and to the lessons to be drawn from the conference looking to 
meeting the problems of the future. The author lays down a number of 
“essential characteristics’? of a codification conference: the necessity of 
keeping within the existing principles of law, the necessity of stressing prin- 
ciples rather than details, the avoidance of alternatives to the principles 
adopted, the restriction of the work to public international law, the concen- 
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tration upon one particular subject, and the agreement upon a uniform pro- 
cedure for the adoption of principles. 

La Conciliation dans le Droit International Actuel. By Constantin Vulcan. 
(Paris: A. Pedone. 1932. pp. vi, 197.) One of the distinctive forms of 
procedure for the pacific settlement of international disputes that has been 
developed since the World War is that of ‘‘conciliation.” It differs, as the 
author points out, both from mediation and from arbitration, having special 
features of its own set forth in numerous bilateral and multilateral treaties. 
This new procedure, ‘‘the direct descendant of mediation and commissions 
of inquiry,” obtained a definite recognition in the Covenant of the League of 
Nations where it is to be put into effect by the Council or the Assembly of the 
League. Since the adoption of the Covenant, the development of concilia- 
tion has shown two distinct tendencies: the one centrifugal, consisting in the 
creation of special commissions of conciliation operating independently of 
the League of Nations but not inconsistently with the terms of the Covenant; 
the other centripetal, consisting in the efforts to improve the conciliation 
functions of the Council and the Assembly. The General Act of 1928 con- 
firms the centrifugal tendency of conciliation and shows tiie League of Na- 
tions in the act not only of “organizing and recommending warmly this 
procedure” but of appearing to “‘efface itself’’ before it, and the Act is thus 
in marked contrast with the Protocol of Geneva of 1924. Title IV of the 
author’s study contains a brief but excellent study of some of the more im- 
portant features of conciliation treaties. Conciliation, the author points 
out, is but one of various procedures to abolish war. It has its own field of 
operation to which it is best suited, that of ‘‘disputes which can not be settled 
by a procedure calling for the application of law but by one calling for the 
modification of law.” C. G. FEnwick 


The Cretan Koinon. By Maurice Van Der Mijnsbrugge. (New York: 
G. E. Stechert & Co., 1931. pp. xiii, 86.) This little volume is of interest as 
presenting the evidence relating to the Koinon or Union of the Cretan city- 
states in about the 2nd century, B. C., based upon an arbitration arrangement. 
It appears that the Cretan Union comprised at times all of the Cretan city- 
states, there being 31 members in 183 B.C. The union, however, was loosely 
cemented, withdrawals were not exceptional, and state members continued to 
send independent envoys to foreign courts. The Koinon was not a “con- 
federacy” comparable to the Achaean Koinon, and there is no proof that 
there was a federal citizenship, army or magistrate. The looseness of the 
union is shown by the treaty between Eumenes II, King of Pergamum, and 
the Cretan Union in 183 B. C.; for Eumenes took the precaution to conclude 
his agreement with each member state separately. The union had a council 
composed of delegates from the state members, and there is little doubt that a 
popular assembly also existed. The decrees of the union were issued by the 
council and the popular assembly together. The states of Gortyn and Cnos- 
sus held the hegemony in the union, and their disagreements endangered and 
sometimes disrupted the union. 

The sine gua non to membership in the union was the acceptance or agree- 
ment to abide by the diagramma or code of the Cretan Union. This code 
prescribed arbitration for the settlement of disputes between the member 
states, and also set forth the penalties for international offenses between pri- 
vate individuals. The arbitration of international differences was com- 
pulsory. The general object appears to have been to put sin end to the 
internal wars common on the island. In short, the Cretan Koinon or Union 
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appears to have been based on a general agreement of arbitration in order to 
secure peace on the war-like island. The stipulation of arbitration was sur- 
prisingly general. It established no procedure or court for handling the 
disputes. The states were left free to determine between themselves the 
manner of bringing about a settlement of their differences. This apparently 
was — about by special arbitration agreements, examples of which 
are cited. 

Japanese Jurisdiction in the South Manchuria Railway Areas. By C. 
Walter Young. Foreword by Dr. W. W. Willoughby. (Baltimore: The 
Johns Hopkins Press, 1931. pp. xxxvi, 332. Index. $3.00.) This is one 
of three volumes on the general subject of Japan’s jurisdiction and inter- 
national legal position in Manchuria. According to the preface, this work 
is essentially a study in politics and international law, and not in history, 
economics, foreign policy or colonial administration, although these subjects 
are necessarily touched upon. Space only permits the mention of the general 
scope of the work. Japan’s legal case prior to the incident of September 18, 
1931, depends upon the original Russian jurisdictional rights in Manchuria, 
the early development of the Russian position thereunder up to 1909, the 
nature of the Russian rights acquired by Japan, and the various theories of 
interpretation of those rights. In addition, there are chapters on the char- 
acter and growth of the railway areas over which Japan exercises control, the 
enlargement of the railway areas, and Japanese jurisdiction of the railway 
areas in the treaty ports of Mukden, Yingkow and Antung. The author also 
deals with the administrative exercise of Japan’s jurisdictional rights in the 
matter of municipal taxation, judicial authority, municipal police and railway 
guards, as well as with the status of foreigners in the railway areas. In his 
foreword, Dr. W. W. Willoughby states that this series of volumes constitutes 
one of the most important contributions of recent years to the scientific study 
of political conditions in the Far East. 

Far Eastern International Relations. By Hosea Ballou Morse and Harley 
Farnsworth MacNair. (Boston and New York: Houghton Mifflin Co., 1931. 
pp. xviii, 846. Index. $6.00.) This is the second edition of a work which 
was first published in Shanghai in 1928 by the same authors. It is in part a 
condensation of Dr. Morse’s three volume work on the international relations 
of the Chinese Empire. Dr. Morse was a former Commissioner for the 
Chinese Government, and Dr. MacNair was formerly of St. Johns University 
at Shanghai. This work is an historical survey for college students and 
general readers dealing with the relationships of the nations of the Far East 
with each other and with the nations of the West, from the earliest times to 
the present. The history of Japan, Korea, Siberia, Siam, Indo-China and the 
Philippine Islands is discussed, although more attention is given to China than 
to any other country. In thirty chapters the book covers the geographical 
factors of the Far East, the early relations of the West with the Far East, the 
arrival of the Europeans in the 16th century, China’s first war with the Euro- 
peans, China’s second war with the Europeans, the peace settlement of 
1842-44, the rebellions of the middle of the 19th century, China’s third war 
with the Europeans, the third treaty settlement, etc. Among other subjects 
covered may be mentioned the international aspects of the Taiping rebellion, 
the important events in China from 1860 to 1875, the opening of Japan to the 
Europeans, Japan’s relation to China and Korea, the Russo-Japanese War, 
the World War, Soviet Russia and the Far East and the Washington Con- 
ference. The final chapter is on the contemporary Far East, surveying events 

*See reviews of the other two, in this Journat, Vol. 26 (1932), pp. 216 and 217. 
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down to 1931. Space does not permit an account of the centuries of history 
which pass before the reader in chapter after chapter packed full with events 
of importance in the Far East. The growth of relations with the Western 
World and the effect on both hemispheres are carefully and interestingly told. 
“John Hay is accredited with the assertion that whoever understands China 
holds the key to the world’s politics for the next five centuries.” 

L. H. Woo.sry 
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